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POVERTY, EQUAL OPPORTUNITY, AND FULL 
EMPLOYMENT 


FRIDAY, MAY 2, 1975 


House OF REPRESENTATIVES, 
SUBCOMMITTEE ON EQUAL OPPORTUNITIES, 
OF THE COMMITTEE ON EDUCATION AND LABOR, 
Santa Fe, N. Mex. 

The subcommittee met, pursuant to call, at 9:30 a.m., in the U.S. 
District Courtroom, in the U.S. Courthouse, South Federal Place, 
Representative Augustus F. Hawkins of California, chairman, 
presiding. 

Members present : Representatives Hawkins, Benitez, and Buchanan. 

Staff members present : William Higgs, legislative assistant ; Carole 
Schanzer, clerk; and Silva Rodriguez, minority staff representative. 

Mr. Hawkins. The House Subcommittee on Equal Opportunities of 
the Committee on Education and Labor is called to order. 

We will allow a few minutes for our guests to be seated. 

Ladies and gentlemen, the committee is very pleased to be in Santa 
Fe today, especially here in the capital of the State. 

I would like to indicate that the subcommittee is here basically to 
take testimony on H.R. 50, H.R. 2276, and H.R. 5937. 


(1) 


[SUBCOMMITTEE PRINT] 
Marcu 20, 1975 


PRINT OF H.R. 50 WITH AMENDMENTS 


IN THE HOUSE OF REPRESENTATIVES 


JANUARY 14,1975 


Mr. HAwkINS (for himself and Mr. Reuss) introduced the following bill; which 
was referred to the Committee on Education and Labor 


A BILL 


To establish and guarantec the rights of all adult Americans 
able and willing to work to equal opportunities for useful paid 
employment at fair rates of compensation; to mandate such 
national policies and programs as may ‘be necessary to 
guarantee the free exercise of these rights; to provide explicit 
executive, legislative and judicial machinery for the develop- 
ment and implementation of such policies and programs; to 
supplement the Employment Act of 1946 by relating the 
attainment and maintenance of genuine full employment to 
the restraint of inflation, the enlargement of social justice, 
the promotion of small business and competitive private 
enterprise, and other essential national purposes and prior- 
ities; and within this framework to provide for emergency 
action to help combat the present recession through vigorous 


programs to attain full employment without inflation. 
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Be it enacted by the Senate and House of Representa- 

tives of the United States of America in Congress assembled, 
SHORT TITLE 

SECTION 1. This Act may be cited as the “Equal 
Opportunity and Full Employment Act”. | 

INDIVIDUAL RIGHTS TO EMPLOYMENT OPPORTUNITIES 

SEC. 2. (a) The Congress hereby declares and estab- 
lishes the right of all adult Americans able and willing to 
work to equal opportunities for useful paid employment at 
fair rates of compensation. 

(b) The free exercise of this right by every American, 
irrespective of sex, age, race, color, religion, or national 
origin, is essentia] to personal liberties, individual develop- 
ment, the prevention of inflationary shortages and bottle- 
necks, and the well-being of bonitos organizations, the na- 
tional economy, and society as a whole. 


(c) Only under conditions of genuine full employment 


.and confidence in its continuation is it easier to eliminate the 


bias, prejudice, discrimination, and fear that have resulted 


in unequal employment under unequal conditions of women, 


older people, younger people, members of racial, ethnic, na- 
tional or religious minorities, veterans, the physically. or 
mentally handicapped, former drug addicts and released 


convicts. 


3 

(d) To the extent that Americans may not be able to 
exercise this right, (1) the country is deprived of the larger 
supply of goods and services made available under condi- 
tions of genuine full employment, of the trained labor power 
prepared to produce needed goods and services, and of the 
larger tax revenues received at all levels of government, with- 
out any changes in tax rates, under conditions of genuine full 
employment, (2) inflationary shortages and bottlenecks are 
created, (3) the job security, wages, salaries, working con- 
ditions, and productivity of employed people are impaired, 
(4) acute social conflicts are created among the many em- 


ployees faced with imminent layoffs and among the many 


competitors for the small supply of existing job vacancies, 


(5) both pre-employed younger people and older people 
wanting to return to paid employment see their future pros- 
pects diminished or destroyed, (6) many small or competi- 
tive business enterprises are driven into bankruptcy or 
merger by declining markets and deepening recession, (7) 
families are disrupted, (8) individuals are deprived of self- 
respect and status in society, (9) physical and mental break- 
down, drug addiction, and crime are promoted, and (10) Fed- 
eral, State and local governments are forced to expand their 


direct expenditures for unemployment compensation, publie 


assistance, other forms of income maintenance and for re- 
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medial and protective services in the fields of criminal jus- 
tice, drug addiction, and physical and mental health. 

(c) It is the responsibility of the Federal Government 
to enforce this right by (1) providing for whatever emer- 
gency action may be required to combat a current recession 
or depression and prevent the recurrence of such conditions, 
(2) developing and administering immediate, short-term 
and long-term policies and programs to attain and maintain 
genume full employment, (3) relating genuine full em- 


ployment to America's larger national purposes and priori- 


| ties, (4) providing appropriate encouragement for full em- 


ployment policies and programs by private enterprise, 
nonprofit agencies and State and local governments, and (5) 
establishing adininistrative and judicial appeals machinery 
available to any adult American who feels that he or she’ 
has been denied the exercise of the right conferred by this 
section. | 

(f) The objectives of national policy set forth in this 
section shall be binding on all executive agencies and inde- 
pendent commissions established. by Federal statute, includ- 
ing the Board of Governors of the Federal Reserve System. 
Such other national economic goals as price stability and a 
favorable balance of payments shall be pursued without 
qualifying, limiting, compromising, or undermining the rights 


and guarantees established in this Act. 


5 
FULL EMPLOYMENT AND NATIONAL PURPOSES 
The Full Employment and National Purposes Budget | 

SEC. 3. (a) In his or her Economic Report to the 
Congress required not later than January 20 of each year 
(15 U.S.C. 1021) or within 60 days of the passage of this 
Act whichever is the later, the President shall transmit, in 
updated form from year to year, a Full Employment and 
National Purposes Budget (hereinafter called the “Purposes 
Budget”) which shall set forth national goals related to full 
employment and other national purposes, and the major 
policies and programs to achieve these goals. 

Full Employment, Production, and Purchasing Power 

(b) The Purposes Budget shall set forth, for one year and 
such longer periods as may be feasible, the following goals 
for full employment, production and purchasing power, in 
quantitative and descriptive terms which take into account 
the composition and structure of each needed in order to 
maintain economic balance and meet national needs: 

(1) full employment goals, defined as the number 
of full-time and part-time jobs to be provided for all adult 
Americans able and willing to work (including those not 
in the labor force as customarily measured). Such goals 
shall be consistent with not more than 3 percent full-time 
unemployment as customarily defined, to be attained 


within not more than 18 months after the first Economic 
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Report transmitted under this Act. Necessary efforts shall 
be made to reduce this amount of such full-time unem- 
ployment to much lower levels in later years. This 3 
percent goal shall not be construed to interfere with the 


mandate, defined elsewhere in this Act, to achieve full 


= employment as defined in this Act; 


(2) full production goals set at the levels of output 
estimated to be yielded by achievement of the full em- 
ployment goals as defined above, with expected improve- 
ments in productivity; and 

(3) full purchasing power goals, set at levels esti- 
mated to be necessary for attaining and maintaining full 
employment and production. 

Priority Purposes and Programs 


(c) As a framework for the President's legislative and 


budgetary proposals to the Congress, and to integrate and 
reconcile the programs and Operations of Federal agencies, 
the Purposes Budget shall project, in broad quantitative and 
_ qualitative terms, goals, policies, and programs to meet the 
priorities of our national needs and purposes, consistent with 
and: conducive to full employment, production, and purchas- 


ing power. These goals, policies, and programs shall include: 


(1) Conservation and development of natural re- 
sources, raw materials, and energy supply, in accord 


with full employment needs; 
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(2) Housing construction, maintenance and re- 
habilitation, and urban renewal, needed to achieve for 
every American family a decent home in a greatly im- 
proved living environment within a decade or less; 

(3) Improvement of the natural environment by 
the reduction of air, water, soil, and noise pollution, and 
by the more efficient control of recycling of waste prod- 
ucts; 

(4) Adequate health care for all at costs within 
their means, within a decade or less; 

(5) Educational opportunity for all m line with 
their abilities, interests, and ambitions at costs within 
their means, within a decade or less; 

(6) Adequate day-care, nursery, and kindergarten 
personnel and facilities, within reach of all families in 
the nation who desire these, within five years, or less; 

(7) Improvement, expansion, or new development 
of railroads, subways, bus lines, and other modes of mass 
transportation, required to underpin full employment 
and production ; 

(8) Such increased production of food and fibers as 
will meet the needs of the domestic economy operating 
at full employment and production levels, provide agri- 
cultural products to other countries through normal 


channels of trade and through bilateral and interna- 
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8 
tional programs of aid or emergency relief, and build 
substantial reserves as protection against unavoidable 
shortages of production ; 
(9) Nationwide equalization efforts, designed to 


move gradually toward parity of income and public serv- 


ices and facilities among rural, central city, and sub- 


urban areas; 

(10) The development of basic sciences, both theo- 
retical and experimental, and the expansion of applied 
science directed toward meeting economic and human 
needs; 

(11) The development of artistic, esthetic, cultural, 
and recreational activities in all areas of the country; 

(12) Federal aid to State and local governments 
for the acceleration or development of needed public 
services and public works; 

(13) The virtual liquidation of poverty, substand- 
ard wages, and substandard conditions of employment 
in the United States within a decade, and substantial in- 
come progress for those who live above poverty but in 
deprivation with incomes insufficient to allow a mini- 
mum adequacy standard of living. Consideration shall 
be given to the feasibility of appropriate universal in- 


come supports for those unable to work; 
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(14) Needed increases in expenditures for income 
transfers for those unable to work and their dependents; 

(15) The promotion of small business and competi- 
tive private enterprise, and the control or elimination of 
practices by businesses of any size which are inimical to 
the public interest ; | 

(16) The efficient development of such military 
capabilities and international policies and programs as are 
necessary to the defense and security of the country, 
and for related activities such as space exploration; 

(17) Whatever shifts in output, employment, and 
expenditure patterns or appropriate expansions in desir- 
able alternative activities or facilities may be required 
to facilitate, or adjust to, necessary reduetions and. con- 
versions in military and other industrial activities or 
facilities ; 

(18) Such transitional and supplementary employ- 
ment pursuant to (A) sections 5, 6, and 7 of this Act 
and (B) the Comprehensive Employment and Training 
Act of 1974 and other laws as may be needed from time 
to time to help obtain full employment, and as will con- 
tribute to the long range and high priority programs 


referred to in this subsection (c). 
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(19) Such other goals, priorities, and programs as 
may be necessary. 

These goals, policies, and programs shall not be set forth 
in the programmatic detail that they would be developed by 
specialized Federal agencies and by others in the non-Fed- 
eral public sector and the private sector, but only sufficiently 
to furnish an integrated quantitative perspective of our needs 
and capabilities as a guide to F'ederal action and as a measure 
of private and of State and local government action. 

Fiscal and Monetary Policies 

(d) The President's budget shall be consistent with the 
Purposes Budget. Consistent with the Purposes Budget, the 
President's annual Economie Report shall set forth each 
year: 

(1) Such levels of Federal expenditures, measured 
against our existing or estimated capabilities at full em- 
. ployment and production, as will support the purposes 
set forth in the Purposes Budget, allowing for the role * 
of the private sector and of the State and local govern- 
ments in supporting these purposes. When the economy 
is operating at full employment and full production or 
subjected to excessive overall strain, such Federal ex- 
penditures shall not be reduced, but instead other meas- 


ures shall be used to reduce relatively less important 


53-716 O - 75 -2 


O 0o -1 c» Oo FF WO N E 


N N N N LB LM RH H RH oH LH oH oH pl 
E 0 NN nd d o oo Oo RH lo nO o 


12 


11 
or postponable activities by the means set forth in (2) 
below: 

(2) In view of the levels of Federal expenditures 
determined in accordance with (1), such levels of Fed- 
eral taxation as may be necessary to (a) balance the 
Federal Budget or create a surplus under conditions of 
full employment, production and purchasing power, (b) 
restrain excessive activities when total demand is be- 
yond our capabilities at full employment and full pro- 
duction, (c) avoid a fiscal drag upon the national econ- 
omy during any periods of substantial economie slack 
as may occur, (d) and contribute to the maintenance of 
purchasing power of individuals and families; 

(3) Such growth in the nation's money supply as is 
required for achieving and maintaining full employment, 
production and purchasing power; and 

(4) An independent statement by the Board of 
Governors of the Federal Reserve System in regard to 
its intended policies for the year ahead with respect to the 
functions under its direction, and explaining how such 
intended policies will be consistent with this Act and the 
Purposes Budget. Such policies shall be consistent with 
this Act and the Purposes Budget. If the President deter-- 


mines that the Federal Reserve Board policies run counter 
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to this Act and the Purposes Budget, he or she shall so 
state in the Economie Report, advise the Board of Gov- 
ernors as to necessary adjustments in its policies, and 
propose whatever legislative action may be necessary. 
Control or Prevention of Inflation 


(e) The Congress declares that attempts to fight infla- 


. tion by deliberately reducing employment and production 


and by sacrificing other national priorities has been exces- 


. Sively costly and has failed to curb inflation. To maintain 


reasonable price stability, and to help reduce current levels 
of inflation; 

(1) The goals, priorities, and programs set forth 
in the Purposes Budget shall be geared to the capabili- 
ties of the economy operating at full employment and 
production as herein defined; 

(2) To the extent that pressures on the economy 
may be in excess of such capabilities and: therefore 
exerting inflationary pressures, the remedy shall be to 
reduce unnecessary or postponable activities of second- 

ary importance by taxation and other methods, rather 
than cutting priority programs; 

(3) Appropriate fiscal and monetary policy shall 
be presented in the Economie Report and the Budget 
Message in accordance with subsection (d) of this sec- 


tion; and 
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(4) to the extent that the above policies may not be 
sufficient, the President shall propose such additional tax 
action as he or she finds necessary to restrain price in- 
creases, propose such forms of direct or indirect controls, 
as may be required through additional legislation, and 
propose such anti-monopolistic efforts as he or she 
deems necessary. These actions shall be in lieu of ef- 
forts to restrain inflation through sacrifice of the pro- 

grams in the Purposes Budget. 

Responsibility of Private Enterprise and State and Local 
Governments 

(f) Each Economic Report shall set forth programs and 
policies to promote an economie environment in which pri- 
vate industry (with special emphasis upon small business 
and competitive private enterprise), voluntary associations, 
and state and local governments are encouraged and facili- 
tated to do as much as they can toward achieving the goals 
set forth in the Purposes Budget. In the event that estimates 
in the Economic Report indicate that activities at these levels, 
facilitiated by Federal action and cooperation, will fall sub- 
stantially short of achieving these goals, the Eeonomic Re- 
port shall set forth programs and policies whereby the Fed- 
eral Government itself shall assure full achievement of these 


goals. 
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Economy in Federal Government 
(g) The Purposes Budget, through its integration of 
goals, policies, and programs, should be used to check the 
undue proliferation of policies and programs at the Federal 
level, to edie cross-purposes and duplication, to avoid tardy 
responses to urgent problems, and thus to promote genuine 


and constructive economy in government. The Purposes 


Budget shall also be used to promote public understanding 


and the enlarged efforts of private enterprise and state and 
local governments. 

Each Economic Report shall contain an account of efforts 
being made in this direction. 

Council of Economic Advisers 

(h) The Council of Economic Advisers, under the di- 
rection of the President, shall be primarily responsible for 
serving the President with respect to the actions provided 
for in this section. In this connection, the Council is author- 
ized and directed to seek and obtain the cooperation of the 
various specialized Executive and independent agencies in 
the development of specialized and detailed studies essen- 
tial to this task. The Council is directed to furnish these 
agencies with appropriate guidelines for these studies. The 
Purposes Budget shall also be designed to be helpful to these 
agencies in the development and administration of their own 


programs and policies. The members of the Council of Eco- 
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nomic Advisers hereafter selected by the President shall be 
chosen with due regard for their capabilities to deal with both 
the economic and related social problems dealt with in the 
Purposes Budget. 
Advisory Council on Full Employment and National 
Purposes 

(i) There is hereby established a National Advisory 
Council on Full Employment and National Purposes 
(hereinafter referred to as the ‘Advisory Council’). The 
Advisory Council shall have two main functions: (i) to 
serve in a consultative relationship (not a sharing of re- 
sponsibility relationship) to the President and to the Council 
of Economic Advisers in the development of the Economic 
Report, and especially regarding the Purposes Budget, and 
(11) to maintain a two-way line of contact between (a) the 
President and the Council of Economie Advisers and (b) 
others throughout the nation whose decisions importantly 
affect the performance and purposes of the national economy, 
in order that the views of these others may be more effec- 
tively available to the President and to the Council of Eco- 
nomic Advisers, and in order that the maximum participa- 
tion of these others in achieving the goals set forth in the 
Economie Report may be encouraged in all practical ways. 
The Advisory Council shall consist of twenty members to be 


appointed by the President from among representatives of 
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1 industry, agriculture, labor, consumers, other public interest 
2. groups; and State and local governments. Members of the 
3:, Advisory Council shall serve for terms:of two years, except 
4 that members appointed to fill vacancies by death or resigna- 
5 tion shall be appointed for the unexpired terms of their 
G predecessors. One of the members shall be designated by the 
7, President as Chairman; Members of the Advisory Council 
8 shall be entitled, while attending its meetings, to receive 
9 - compensation at a rate to be fixed by the President, but not 
10 exceeding $100.00 per diem, including traveltime, and, while 
11 away from their homes or regular places of business, they 
12 may be allowed travel expenses, including per diem in lieu 
13 of subsistence as authorized by law for persons in the Govern- 
14 ment service employed intermittently. The Chairman of the 
15 Council of Economic Advisers shall furnish the Advisory 
16 Council with such personnel, facilities, and services as may 


17 be necessary to enable it to perform its functions. 


18 THE LABOR REPORTS OF THE PRESIDENT 
19. SEC. 4. The annual manpower reports of the President 


20 (pursuant to 42 U.S.C. 2574) shall henceforth be called the 
21 Labor Reports of the President and, in addition to the re- 
22 quirements set forth in section 2574 of title 42, United States 
23. Code, and in conformity with Section 3 of this Act, shall pro- 
24 vide detailed attention. on a continuing and progressively 


25 analytical basis to— 
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. (1) the changing volume and composition of the 
American labor supply, by major areas of the country, 
with special emphasis on the total number of people able 
and willing to work under varying conditions of remu- 
neration and suitability, the extent of various forms of in- 
voluntary unemployment and underemployment (in- 
cluding those not working or seeking to work but able 
and willing to work if suitable opportunities were pre- 
sented, and those between jobs), estimates of recent, 
present, and prospective shortfalls in private and public 
employment-opportunities, the impact of mobility and 
immigration, and the volume of national product lost by 
waste or insufficient use of available labor power; 

(2) the loss of productive labor power, together 
with associated lost production, as a result of discrim- 
ination on the basis of sex, age, race, color, religion, or 
national origin; MED 

(3) the need for greater opportunities for part-time 
paid employment with related fringe benefits and job 
security protection; | 

(4) the implications of continuing full employment 
for possible increases in voluntary leisure, for reductions 


in the daily, weekly, monthly, or annual hours of paid 


work, for flexible work schedules, for paid vacations and 
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- "'Sabbatieals, and for more extensive combinations of edu- 


Ü 


cation and employment ; 
_ (5) the associated problems of the nature and en- 
vironment of work, the quality of work, career oppor- 
tunities, productivity and related problems of work 
content, job satisfaction, labor-management ` relations, 
and ‘worker Sorticiation in employment decisions; and 
(6) the national implications of the reservoirs of 
publie and private employment projects developed by 
“the Job Guarantee Offices with the advice of the local 
oF planning councils under sections 5 and 7 of this Act. 
UNITED STATES FULL EMPLOYMENT SERVICE 
' Sec. 5. (a) In order to help supplement and reinforce 
tlie Purposes Budget pursuant to Section 3' and to otherwise 
ittiplement the purposes of this Act, the United States Em- 
ployment Service, in addition to its present responsibilities, 


shall affirmatively encourage, foster and, where necessary, 


help. develop and create useful employment opportunities at 


f Eod ing "um Da j ec d 
fair rates of compensation, and shall henceforth be called 


“The United States Full Employment Service.” j 
' (b) In implementing its responsibilities under subsec- 


tion (a), the United States Full Employment Service under 


` the general direction of the Secretary shall establish in each 


labor market area in the country with the assistance and 


advice of the local planning councils acting under section 7 


20 


19 
(b), the reservoir of public and private employment proj- 
ects. 


(c) A Job Guarantee Office is hereby created in the 


. United States Full Employment Service headed by a Job 


Guarantee Officer whose responsibility is to provide useful 


and rewarding employment for any American, able and 


. willing to work but not yet working, unable otherwise to 


obtain work and applying to such office for assistance. The 
Job Guarantee Office shall carry out its responsibilities under 
this Act in connection with the implementation of subsection 
(e). with the recommendations of the local planning coun- 
cils. Nothing in this Act shall preclude the Job Guarantee 


Office from contracting directly with the local planning coun- 


cils for (1) the administration of individual public and pri 


vate employment projects or (2) the overall administration 
of all or any part of such projects within the Jurisdiction of 
the local planning councils. 

(d) Each Job Guarantee Office in carrying out its re- 
sponsibilities shall insure that among projeets planned that 
adequate consideration be given to such individuals and 


groups as may face special obstacles in finding and holding 


useful ‘and rewarding employment and shall provide or have 


provided through the coordination of existing programs 
special assistance including but not limited to counseling, 


training, and where necessary, day care, transportation and 
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"migration assistance. Such individuals and groups shall in- 


clude (1) those suffering from past or present discrimination 


' or bias on the basis of sex, age, race, color, religion, or 
national origin, (2) older workers and retirees, (3) the 
physically or mentally handicapped, (4) youths to 
"age twenty-one, (5) potentially employable recipients ‘of 
‘public assistance, (6) the inhabitants of depressed areas, 
8: urban and rural, (7) veterans of the Armed Forces, (8) 
‘people unemployed because of the relocation, closing or 
reduced operations in industrial or military facilities, and (9) 
‘such other groups as the President or the Congress may 


"designate from time to time. 


."- (e) For the purpose of drawing on the reservoir of pub- 
lic anid private employment projects and providing employ- 


inent opportunities to applicants, each Job Guarantee Office 


"may, subject to the limitations specified in. subsection (6), 


enter into agreements with publie agencies and private or- 


ganizations operating’ on a profit, nonprofit, or limited 


profit: basis. Such’ agreements shall^contain assurances that 
the agency or organization will— 

j “(1) provide an annual independent audit to the 
Job Guarantee Office. Such agency or organization shall 
at'all times make ‘its records and books available to 
reasonable’ review by agents of the Job Guarantee 


+ Office; 
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(2) not discriminate on the grounds of ‘sex, age, 
race, color, religion, or national origin in the adminis- 
tration of any program encompassed within the agreé- 
ment; | E ERES 
(3) observe the prohibitions contained in chapter 
15 of title 5 of the United States Code (relating to pe- 
litical activities in federally funded projects); and * 
(4) submit an annual report to the Job Guarantee 
Office detailing its activities under the agreement. *' 
(f) It is the responsibility of the Job Guarantee Office 
to insure that any person willing and able to work: (a “job- 
seeker") is provided the opportunity to be employed at. à 
suitable and comparable job (taking into consideration 


the standards set forth in section 6(b) (2) below). For 


the purpose of fulfilling this responsibility the Job Guarantee 


Office shall, as appropriate— : 

(1) refer jobseekers to the private sector and gen- 
eral public sector employment placement facilities of the 
United States Full Employment. Service (other than as 
suppplemented by this Act); = — m 

(2) directly refer jobseekers for placement in posi- 
tions on projects drawn from the reservoir of publie and 
private employment projects, and 

(3) register jobseekers in the standby Job Corps 


(as established in section 6 (a) below). 


The Secretary shall provide by regulation for procedures 
to assure that registration under clause (3) above shall occur 
upon presentation of the jobseeker to the Job Guarantee 
Office unless a placement process is begun under clause (1) 
or (2) above which presents a high probability of success 
within five days. 

(g) For the purposes of this Act, any jobseeker who 
presents himself or herself in person at the Job Guarantee 
Office shall be considered prima facie “willing and able” to 
work at some appropriate type and duration of work and 
some appropriate rate of compensation. This specifically 
includes persons with impairments of sight, hearing, move- 
ment, coordination, mental retardation, or other handicaps. 
This subsection shall be implemented by the Job Guarantee 
Officer, pursuant to regulations issued by the Secretary. 
Such regulations shall provide for— 

(1) an initial determination by the Job Guarantee 

Officer as to the jobseeker's ability to work, at appropri- 

ate types and durations of work and appropriate rates of 

compensation ; 
(2) compliance with section 103 of the Civil Rights 

Act of 1964; 

(3) such administrative appeal procedures as may 
be appropriate to review such determination where ad- 


verse to the jobseeker, which shall include— 
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(A) opportunity for prompt hearing, after no- 
tice, in the jobseeker's area of residence; 
(B) appeals to the regional and national levels, 
where so desired ; and 
(C) appropriate information and advice to ap- 
pellants at all levels of review; 
(4) termination of such appeal procedures within 
sixty days; and 
(5) placement of such jobseeker on the payroll of 
the Standby Job Corps pending such appeal or any ju- 
dicial review thereof, unless, in the case of judicial re- 
view, the court otherwise orders. 

(h) Any person deprived of rights secured by this Act, 
including the right to useful paid employment at fair rates 
of compensation, shall be entitled in an action brought against 
the United States (1) to recover damages, together with 
costs and attorneys’ fees or (2) to otherwise sue to enforce 
this Act. An action based upon the right to useful paid em- 
ployment at fair rates of compensation as alenat by 
section 5 (f) or (g) may be brought only after termination 
of the administrative appeal procedures specified in section 
D(g) and after the time period specified in section 13 (a). 


The district eourts of the United States shall have jurisdiction 


of any action brought seeking relief pursuant to this Act, in- 
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eluding injunctive, declaratory, and other forms of relief as 
well as damages. 
Direct Federal Responsibility and Action 

(i) Notwithstanding any other provision of this Act the 
United States Full Employment Service, under the direction 
of the Secretary, shall have the authority and the responsi- 
bility to directly administer or direct any program estab- 
lished pursuant to sections 5, 6, or 7 when such adminis- 
tration or direction is necessary, in the judgment of the Sec- 
retary, to the full and prompt effectuation of the purposes of 
this Act. 
| STANDBY JOB CORPS 

Sec. 6. (a) There shall be established by the Job Guar- 
antee Office of the United States Full Employment Service 


a Standby Job Corps to provide temporary residual public 


service jobs which shall consist of jobseekers registered pur- 


suant to section 5 (f) (3) above. Such Corps shall be avail- 
able for publie service work upon projects and activities that 


are approved as a part of community public service work 


reservoirs established by community boards pursuant to sec- 


tion 7 (c) (2). 
(b) The Secretary, by regulation, shall provide for— 
(1) a requirement that jobseekers registered in the 


Standby Job Corps (hereafter called Corps members) 
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maintain a status of good standing, which status shall 
include attendance and performance standards; 
(2) a system of compensation for Corps members 
which shall: 

(A) provide that Corps members shall receive 
a monthly rated sum based upon their employment 
at a suitable and comparable job (as defined pur- 
suant to paragraph (B) below) ; 

(B) contain a definition of a “suitable and 
comparable job” which shall take into account, 
among other factors, the following: 

(i) No Corps member shall be paid less 
than the minimum wage in effect in the area; 
and 

(11) Corps members shall receive compen- 
sation ((a)) that bears a positive relationship 
to their qualifications, experience, and training; 
and ((b)) that is such that will effectively en- 
courage them (from an economie standpoint) 
to advance from the Corps to other employ- 
ment; 

(3) the fullest possible planning and operational 


control of the local Standby Job Corps program at the 
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community and neighborhood level (consistent with 
section 7 (c) ) ; 

(4) full and effective prohibition of (A) discrimi- 
nation on grounds of sex, age, race, color, religion, or 
national origin and (B) improper political activity; 

(5) reasonable oversight and reporting in respect 
to projects utilizing Corps members; and 

(6) assurance that no activities undertaken pur- 
suant to this subsection shall adversely affect prevailing 
wage rates in the area. 

LOCAL PLANNING COUNCILS 

Sec. 7. (a) The Congress hereby recognizes that (1) 
the specific identification of local needs for additional goods, 
services, and employment opportunities can best be handled 
by local governments, communities, groups, and individuals 
and (2) to carry out their functions under this Act, the 
President, the Secretary of Labor, and other officials and 
agencies of the Federal Government need the continuing in- 
put of ideas, proposals, advice, and criticism from local gov- 
ernments, and from communities, groups, and individuals. 

(b) Section 104 of the Comprehensive Employment and 
Training Act of 1973 is amended to add a new paragraph to 
read as follows: 

“In addition to its other functions and responsibilities, 
and under the direction of the State or local government 


prime sponsor the planning council shall— 
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“(1) help identify local needs for additional em- 
ployment opportunities, and under guidelines and gen- 
eral national policy to be established by the Secretary of 
Labor, shall advise the Job Guarantee Office of the 
United States Full Employment Service in selecting 
and planning projects to provide a reservoir of public 
and private employment projects to supplement avail- 
able employment. Such projects shall include expanded 
or new goods and services that reflect the needs 
and desires of the local community, such as (A) infra- 
structure construction, repair, and maintenance, (B) as- 
sistance to any member or group of individuals men- 
tioned in section 4(d) of the Equal Opportunity and 
Full Employment Act, (C) construction, repair, or 
maintenance of public buildings, (D) public transit, (E) 
housing, (F) day care facilities, (G) cultural activities, 
(H) sanitation, (I) legal aid, (J) health and other so- 
cial services, (K) combating drug abuse, (L) charita- 
ble and educational purposes, (M) public recreation, 
(N) juvenile delinquency prevention, (O) assistance 
to the elderly and disabled, (P) environmental control, 
and (Q) such other purposes as the Secretary may des- 
ignate ; and 

“ (2) assist, upon request, the United States Full 
Employment Service in evaluating and monitoring pro- 


grams under the Equal Opportunity and Full Employ- 
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ment Act in accordance with standards and criteria 

published by the National Institute for Full Employ- 

ment Research and pursuant to guidelines established 
by the Secretary of Labor.". 

(c) Each Planning Council (established by section 104 
of the Comprehensive Employment and Training Act of 
1973 and herein referred to as “local planning council") 
shall, pursuant to regulations of the Secretary and subject to 
section 5 (i), provide for— 

(1) the establishment of community boards in com- 
munity or neighborhood areas which form a feasible 
and cohesive unit for supplying public service job op- 
portunities; and 

(2) the. establishment of community public work 
reservoirs through action of the community job boards. 
Such reservoirs shall include, but shall not be limited 
to, projects set forth in subsection (b). 

CONGRESSIONAL JOINT ECONOMIC COMMITTEE 
Annual Conferences on Full Employment and National 
| Purposes 

Src. 8. (a) The Joint Economic Committee shall ar- 
range for annual Cónfepeneos on Full Employment and Na- 
tional Purposes in order to (1) obtain a broad spectrum of 
popular and informed opinion on the specific goals, policies 
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and programs set forth in the Purposes Budget, including 
independent viewpoints, entirely apart from the President's 
proposals, on what such goals, priorities and programs 
should be and (2) facilitate cooperation in achieving the 
objectives of the Employment Act of 1946 and this Act. 
Each such conference shall be attended by such represent- 


atives of Federal, State and local governments, private en- 


. terprise, organized labor, voluntary associations, and such 


other national or local leaders as the Committee may deem 
desirable. 
Review, Hearings, and Reports 
(b) In addition to its responsibilities under the Employ- 
ment Act of 1946, the Joint Economic Committee shall— 

(1) annually review the activities of the executive 
branch under all sections of this Act, with special atten- 
tion to the goals, policies and programs set forth in the 
Purposes Budget; 

(2) regularly conduct on its own behalf, or in coop- 
eration with or through the facilities of the appropriate 
legislative committees or subcommittees of the Senate 
and the House, public hearings in as many labor market 
areas as feasible, with special emphasis on opportunities 
for hearing petitions and complaints by individuals and 


groups who feel that they have been denied their rights 
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to employment opportunities or have been injured di- 

rectly or indirectly by policies and programs designed 

to guarantee the exercise of rights; and 

(3) annually report upon, with its own conclusions 
and recommendations, development and administration 
of the policies and programs mandated by this Act. 
Budget Implementation Procedure 

(c) (1) In addition to its responsibilities under subsec- 
tion (b), the Joint Economic Committee shall, within sixty 
days of the submission of the Purposes Budget as required 
pursuant to section 3 or section 13(b), report to the 
Senate and House of Representatives its findings, recom- 
mendations, and modifications with respect to the provisions 
of the Purposes Budget, together with a concurrent resolu- 
tion setting forth a general policy with respect to such Pur- 
poses Budget, to serve as a guide to those committees deal- 
ing with legislation, the budget, and appropriations. 
NATIONAL INSTITUTE FOR FULL EMPLOYMENT RESEARCH 

SEC. 9. (a) The Congress hereby recognizes that (1) 
in the absence of genuine full employment, as defined in this 
Act, many Federal policies and programs have been based 
on the presumption of the continuing lack of suitable em- 
ployment opportunities for large numbers of people able and 
willing to work, and (2) to carry out their functions under 


this Act, the President and the Council of Economie Ad- 
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visors, as well as the Secretary of Labor, the local planning 
councils, the community boards, the Job Guarantee Offices, 
the United States Full Employment Service, and the Con- 
gressional Joint Economic Committee need the support of 
long-range, continuing, serious, and objective studies of the 
many changes required in such Federal policies and porgrams 
to gear them more closely to the Purposes Budget, its con- 
tinuing adjustment and improvement, and its implementation. 
- (b) To develop and administer a long-range program of 
such studies, there is hereby established a National Institute 
for Full Employment Research (hereinafter referred to as 
the “Institute””) within the Department of Labor, under a 
director to be appointed by the Secretary of Labor. 
(c) The Director of the Institute shall— 
(1) serve for a term of three years but shall be 
removable, with or without cause, by the Secretary; 
(2) be compensated at the rate provided for grade 
18 of the General Schedule set forth in section 5332 of 
title 5, United States Code. The position created by this 
subsection shall be in addition to the number of posi- 
tions placed in grade 18 of the General Schedule under 
section 5108 of title 5, United States Code; 
(3) appoint a Deputy Director of the Institute; and 
(4) appoint, for terms not to exceed three years, 


without regard to the provisions of title 5 of the United 
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States Code governing appointment in the competitive 
service and may compensate without regard to the pro- 
visions of chapter 51 and subchapter III of chapter 53 
of such title relating to aña and General Sched- 
ule pay rates, such technical or professional employees of 
the Institute as he or she decms necessary to accomplish 
iis functions and also appoint and compensate without 
regard to such provisions not to exceed one-fifth of the 
number of full-time, regular technical or professional 
employees of the Institute. 

(d) The Institute is authorized and directed to make, 
or have made through grants to or contracts with individual 
researchers and private or public research organizations, uni- 
versities and other Government agencies, studies that shall 
include, but need not be limited to, such subjects as— 

(1) those as may be defined by the Council of 
Economie Advisors in accordance with its responsibili- 
ties pursuant to section 3 (h) ; 

(2) the identification of human potentialities that 
are hidden, undeveloped, or underdeveloped because of 
the lack of suitable Job opportunities, encouragement, 
education, or training and of various ways of releasing 
such potentialities ; 

(3) the forms of education and training needed to 


help provide people with the skills, knowledge, and val- 
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ues required by existing employment opportunities and 
technologies and needed to assist in developing such new 
types of goods, services, technologies, and employment 
opportunities as may better meet human needs; 

(4) the policies and programs needed to substan- 
tially eliminate substandard employment, wages, and 
working conditions and the techniques for establishimg 
standards for employment, and working conditions in 
accordance with changing levels of national output and 
resources, and regional variations in output, resources, 
and other relevant factors; _ 

(5) the improvement of the quality of employ- 
ment, in both the private and the public sectors, in 
terms of (a) satisfactions for employees, (b) the effi- 
ciency and productivity of work done, and (c) the 
satisfactions of clients for and consumers of the goods 
or services provided; 

(6) such policies and programs as may be needed 
to enable small and independent business enterprises to 
benefit from the provisions of this Act and protect them 
against any unfavorable consequences that may result 
from actions taken to implement it; | 

(7) alternative organizational forms and operating 
methods for the loca] planning councils mandated under 


section 7, as well as additional methods of encouraging 
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participatory and decentralized planning of employment 
policies and programs; 

(8) the standards and criteria to be used by the 
local planning councils (pursuant to section 7(b)) in 
assisting the United States Full Employment Service 
to monitor and evaluate programs under this Act; 

(9) the problems of the special priority individuals 
and groups referred to in section 5 (d) ; 

(10) the integration of existing programs of wel- 
fare assistance, income maintenance, and unemployment 
compensation with the payments made to people under 
section 6(b) (2) of this Act; | 

(11) improved methodologies for conducting stud- 
les in all such areas, with special attention to tlie meth- 
odological problems involved in utilizing skills and 
techniques that may transcend established disciplinary 
boundaries ; and 

(12) a comprehensive program for such economic 
and social indicators, both quantitative, and qualitative, 
as may be needed for the continuous and objective moni- 
toring of basic economie and social trends in the per- 
formance, structure, and environment of the American 
economy and society. | 


(f) In developing this program the Institute shall en- 


courage divergent approaches to each area of policy study, 
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shall keep the local planning councils informed on the nature 
of research in process, and shall disseminate widely the 
results of all completed research. | 
GENERAL PROVISIONS 
Nondiscrimination 

Sec. 10. (a) No person in the United States shall on 
the ground of sex, age, race, color, religion, or national origin 
be excluded from participation in, be denied the benefits of, 
or be subjected to discrimination under any program or activ- 
ity funded in whole or in part with funds made available 
under this Act, including in respect to membership in any 
structure created by this Act and the definition of "fair rates 
of compensation" in section 11 (5). 

Labor Standards 

(b) (1) All laborers and mechanics employed by con- 
tractors or subcontractors in any construction, alteration, 
or repair including painting and decorating or projects, 
building, and works which are federally assisted under this 
Act, shall be paid wages at rates not less than those prevail- 
ing on similar construction in the locality as determined by 
the Secretary in accordance with the Davis-Bacon Act, as 
amended (40 U.S.C. 276-276a-5) . The Secretary of Labor 
shall have, with respect to such labor standards, the author- 
ity and functions set forth in Reorganization Plan Numbered 


14 of 1950 (15 F.R. 3176; 64 Stat. 1267) and section 2 


to 
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of the Act of June 1, 1934, as amended (48 Stat. 948, as 
amended; 40 U.S.C. 276(c)). This paragraph shall not 
apply to employment under section 6(b) (2). 

(2) The Job Guarantee Office shall not enter into any 
agreement under section 5 of the Act nor shall it develop 
any project for the reservoir of public service and private 
employment projects until it has determined that such agree- 
ment or project shall provide— 

(A) that appropriate standards for the health, 
safety, and other conditions applicable to the performance 

| of work and training on any project are established and 

will be maintained ; 

(B) appropriate workmen's compensation protec- 
tion; and 

(C) assurances that the project will not result in the 
displacement of employed workers or impair existing 
contracts for services or result in the substitution of Fed- 
eral for other funds in connection with work that would 
otherwise be performed. 

DEFINITIONS 

Sec. 11. For the purposes of this Act— 

(1) “Adult Americans” refers to all citizens and: per- 
manent residents of the United States who are sixteen years 
of age or older, plus such younger age groups as may be 


expressly included by local, State, or Federal law and imple- 


. mented by administrative regulations under this Act. 
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(2) “Full employment" is a situation under which there 
are useful and rewarding employment opportunities for all 
adult Americans able and willing to work. 

(3) "Able and willing to work" means possessing the 
eapacity and motivation to perform for pay productive tasks 
creative of a useful social product. 

(4) "Opportunity" refers to an available and feasible 
choice. 

(5) "Fair rates of compensation" refers to remunera- 
tion at wages taking into consideration regional levels of 
compensation, statutory minimum wages, and those wages 
established by prevailing collective-bargaiing agreements 
and under working conditions consistent with trade union 
or prevailing standards (except where sections 6(b) (2) or 
11 (b) (1) apply). 

AUTIIORIZATIONS 

SEC. 12. There is hereby authorized to be appropriated 
for the fiscal year ending on June 30, 1976, and for each 
succeeding fiscal year such sums as may be needed to carry 
out the various sections of this Act. 

STAGES OF IMPLEMENTATION 
General Implementation 
SEC. 13. (a) The President is authorized and directed 


to provide, by regulation, guidelines, and otherwise, that 


implementation of this Act commence at once and that full 
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implementation be achieved within 36 months of its enact- 
ment, at which time the administrative and judicial enforce- 
ment of the guarantee of the right to work at useful paid 
employment at fair rates of compensation as secured by the 
provisions of sections 5 (g) and (h) shall enter into effect. 
This subsection shall not be construed to prevent the Presi- 
dent from effecting full implementation of this Act by an 
earlier date, including ordering the entering into effect of 
sections 5 (g) and (h) as applied to the guarantee of the 
right to work at useful paid employment at fair rates of com- 
pensation by such earlier date. 
Emergency Implementation 
(b) This Act shall be used as the framework for action 
taken to combat any recession or other absence of economic 
activity existing at the time of its enactment. In particular 
the President shall: 

(1) submit an interim Economic Report and Full 
Employment and National Purposes Budget to the Con- 
gress within 60 days after the passage of this Act (if 
such report is not required within that time by section 
3 (a) ) ; 

(2) assure establishment of job guarantee offices 
in every labor market in the Nation and the appointinent 
of the directors thereof within 90 days after the enact- 


ment of this Act; and 
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(3) request in the interim Purposes Budget an 
appropriation from the Congress of $15,000,000,000 or 
such other sum as he or she deems necessary for the 
purpose of implementing the reservoir of public and 
private employment projects and the Standby Job 
Corps as established in sections 5, 6, and 7. Such ap- 
propriation request shall reflect sums necessary to reach 
the temporary employment goal specified in section 
3 (b) (1) of not more than 3 per centum unemployment 
within 18 months after the submission of the interim 
Purposes Budget and shall take into account implementa- 
tion levels expected to be achieved under the priority 
programs of the Purposes Budget set forth in section 


3 (c) (with the exception of 3 (c) (18) (A)). 
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.IN THE HOUSE OF REPRESENTATIV ES 


JANUARY 28, 1975 


Mr. Hawks introduced the following bill; which was referred to the Com- 
mittees on Education and Labor and the Judiciary 


A BILL 


To amend the Economic Opportunity Act of 1964 to guarantee 
equal opportunity for access to legal services to the Nation’s 


minority and disadvantaged groups, and for other purposes. 
1 Be it enacted by the Senate and House of Representa- 
2 tives of the United States of America in Congress assembled, 
3 SECTION 1. This Act may be cited as “The Legal Prac- 
4 tice Equal Opportunity Act of 1975". 
5 Sec. 2. The Economic Opportunity Act of 1964 (Public 
6 Law 92-424) is amended by adding at the end thereof the 


7 following new title: 


8 “TITLE XI 
9 “Sec. 1101. It is hereby declared by the Congress 
10 that— 


l 
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1 “(a) it is the policy of the United States that dis- 
2 crimination in the availability of equal opportunity for 


ee) 


access to legal services is a key factor in the existence of 


4 poverty among the Nation’s poor and minorities; 


cC 


“(b) there is a strong relationship between mem- 


6 bership in a minority group and living under conditions 
7 of poverty; 
8 “ (c) these conditions are compounded by an in- 
9 ability of the poor to gain access to legal services and 
10 also a substantial underrepresentation of minorities in the 
11 legal profession ; 
12 “ (d) these conditions would be in part alleviated if 
13 minority lawyers were adequately available to serve 
14 minority group legal interests; 
15 * (e) the Nation's bar as presently structured does 
16 not meet the full range of the needs of minority cominu- 
17 nity and of the poor; 
18 “ (f) legal services are still largely reserved to the 
19 middle- and upper-income classes; and 
20 "(g) government sponsored and voluntary legal 
21 services programs, while expanding, do not nresentlv 
22 fill the needs of minorities. 
23 “Sec. 1102. In any State in which for the preceding 


24 two calendar years the percentage of otherwise qualified 


20 candidates of any minority group passing the State's bai 


20 
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examination is 25 per centum or more less than the per- 
centage of other candidates taking such examination, any 
such otherwise qualified candidate of a minority group may 
apply to the Administrator of the United States Courts for 
the appointment of a special bar examination committee of 
not less than three attorneys admitted to practice in such 
State. 

“Sec. 1103. A special bar examination committee 
shall— 
"^ (a) administer a comprehensive bar examination 
to the applicant and to others of his or her class designed 
to test their ability to and suitability to practice law in 
such State; 
“ (b) grade and determine the results of such exam- 
ination ; and 
““(c) certify those applicants passing such exam- 
ination as fully qualified to practice law in all the courts 
of such State, including l'ederal courts and tribunals. 
“Sec. 1104. The certificates specified in subsection 
1103 (c) shall be fully respected in the State and Federal 
courts of such State. 

“Sec. 1105. The special bar examination committee for 
any State shall cease to exist when, for the latest calendar 
year, the conditions set forth in section 1102 no longer 


are present. 
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“Sec. 1106. The Administrator of the United States 
courts shall prepare an annual report to the President and to 
the Congress on the enforcement of this Act. 

“Sec. 1107. The Administrator of the United States 
courts shall also report to the President and to the Congress 
in respect to— 

*(a) discrimination against minority group appli- 
cants on Law School Admissions procedures; 

" (b) postadmission discrimination against minority 
group law school students in testing, grading, financial 
aid and other law school policies and programs; and 

"(e) employment discrimination against minority 
lawyers. 

“Src. 1108. DEFINITIONS.— 

““(a) ‘minority group’ means any group based upon 
differences in race, color, creed, sex, age, or national 
origin; and 

* (b) ‘otherwise qualified candidate’ means a can- 
didate for a State's bar exam who has met all the require- 
ments to take that State's bar exam. 

"SEC. 1109. There is hereby authorized to be appro- 
priated such sums as may be necessary for the enforcement 


of this Act." 
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IN THE IIOUSE OF REPRESENTATIV ES 


Arn 14, 1975 


Mr. IIAwxrNs (for himself, Ms. Anzva, Mr. Baniko, Mr. Benrrez, Mr. Joux L. 


Burton, Mr. Brown of California, Mrs. Burke of California, Mr. Carr, 
Mr. Corman, Mr. Draas, Mr. Epwanps of California, Mr. ErrarRG, Mr. 
Mappren, Mr. MrErCALFE, Mr. Mircuenn of Maryland, Mr. Murrny of New 
York, Mr. OrrixeEn, Mr. Rosr, Mr. Rovnar, Mr. Soranz, Mr. Srank, Mr. 
TnAxLER, Mr. Van DEERLIN, Mr. Waxman, and Mr. Cnanres H. Witsox 
of California) introduced the following bill; which was referred to the 
Committee on Education and Labor 


A BILL 


To amend the Economie Opportunity Act of 1964 to provide for 


Co 


én 


demonstration projects to combat rural poverty, to restore 
community land grants, to promote rural community bi- 
lingualism, to revise rural Mexican-American culture, and 


for other purposes. 
Be it enacted by the Senate and House of Representa- 
tives of the United States of America li Congress assembled, 
SECTION 1. This Act may be cited as "The Mexican- 
American Rural Community Anti-Poverty Act of 1975”. 
Src. 2. The Economic Opportunity Act of 1964 (Public 
Law 92-424) is anaa by adding at the end thereof the 


following new title: 


I 
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"TITLE XI 


"SEC. 1101. It is hereby declared to be the policy of 


the United States that, consistent with available resources, 
rural poverty among the Nation's Mexican-American pop- 
ulation should be eliminated through those means most suit- 
able to encouraging the development of Mexican-American 
communty life, culture, and history consistent with United 


States citizenship. 


“Sec. 1102. It is hereby further declared by the Con- 


gress that— 


"(a) there is a high incidence of poverty among 
the Nation's Mexican-American population ; 

“(b) that this poverty is often compounded by an 
mability to effectively use the English language; 

“(c) that many areas in the United States have a 
distinct culture associated with a substantial. Mexican- 
American population under conditions of poverty, mal- 
nutrition, disease, and apathy; 


“ (d) that many such areas are represented histori- 


cally bv the existence or tradition of the community land 


grant as the center of rural community life; 
e a , 
“(e) that such community land grants are recog- 


nized hy the Treaty of Guadalupe-Hidalgo between the 


United States and Mexico of February 2, 1848; 
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“ (f) that it is in the interest of the United States 
to preserve and encourage its different cultures and ways 
of life, including bilingualism ; and . 
“ (g) that the combating of rural poverty among the 


_Nation’s Mexican-American rural population will be 


materially advanced by a program to restore the rural 
communities centered around the community land grants. 


"SEC. 1103. The Secretary of Health, Education, and 


Welfare (hereinafter called ‘the Secretary’ is authorized to 
make grants to the governing boards of community land 


grants for demonstration projects to— 


“ (a) improve community facilities; 

“ (b) reacquire community lands; 

“ (e) assist community schools; 

"(d) develop community manpower and training 
programs; 

““(e) plan and coordinate community services and 
development ; 

““(f) develop Mexican-American history, culture, 
and lifestyles in the community ; 

“(g) combat juvenile delinquency, crime, drug 
addiction, and poverty generally ; 

“(h) develop community health facilities, services, 


and planning; 
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“(i) establish community legal services projects, 
especially focusing on the land grants; 
“ (3) Develop bilingual libraries and nonclassroom 
learning facilities; and 
“ (k) Otherwise carry out the purposes of this title. 
“SEC. 1104. An application for funding submitted by a 


governing board of a community land grant to the Secretary 


shall— 


““(a) provide for an annual independent audit of 
all aspects of all uses to which funds provided under this 
title were put; 

“ (b) provide assurances for nondiscriminatory use 
of the funds on the basis of sex, race, color, religion, age, 
or national origin ; 

* (e) (1) be originated by the legal governing board 


of the community land grant, whether incorporated or 


. unincorporated, or whether or not a governmental or 


municipal entity under the law of the State, and (ii) 


represent a majority of the residents or active members 
of said grant; 
"* (d) set forth a detailed plan as to the uses for 
which such funds will:be put; 
^" (e) provide in such plan for a coordinated pro- 
gram consistent with the purposes of this title, particu- 


larly including the elimination of poverty; and 
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“ (f) provide for an annual report to the Secretary 
as to the activities carried out with funds granted pur- 

suant to this title. | 
"SEC. 1105. In making grants under this title the Secre- 
tary shall be guided by the principles set forth in the laws, 
customs, traditions, and other legal and practical guidelines 
governing the historical development and functioning of the 
community land. grants, including the Laws of the Indies 


(1681) and the Treaty of Guadalupe-Hidalgo between the 


United States and Mexico of February 2, 1848, and the Pro- 


tocol thereto. 

“Sec. 1106. In making grants under this title the Secre- 

tary shall maximize the antipoverty impact of such funds 
by emphasizing the areas of the greatest concentration of 
poverty. | : 
"SEC. 1107. (a) There is hereby established a tempo- 
rary commission to be known as the Special Commission on 
Rural Poverty and Guadalupe-Hidalgo Land Rights (here- 
after referred to in this Act as the Commission”) . 

*(b) (1) The Commission shall make a comprehen- 
sive study and analysis of the provisions of the Treaty of 
Guadalupe-Hidalgo and shall determine— 

“(A) what individual and community property 
rights were secured by the treaty to former Mexican 


citizens and their heirs and descendants;....- .. 
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` * (B) whether those rights have been properly pro- 

tected by the United States since 1848; 

* (C) the relationship any denial of those rights has 
had in creating present conditions of rural poverty ; and, 

“ (D) if the Commission finds that such rights have 
not been properly protected, the most equitable means 
of remedying such denials. 

“ (2) The Commission shall submit to the Congress and 
the President such interim reports as it deems advisable. Not 
later than eighteen months after the date of enactment of this 
Act, the Commission shall submit to the Congress and tho 
President a final report, together with such recommendations, 
as it deems advisable. 

““(3) The Commission shall cease to exist sixty days 
after the submission of its final report. 

"^ ;* (C) (1) The Commission shall be composed of five 
members appointed by the Director of the Community Serv- 
ices Administration at least one of whom shall be an heir or 
descendant of a Mexican citizen whose property rights were 
affected by the Treaty of Guadalupe Hidalgo. 

E (2) Three members shall constitute a quorum, but a 


lesser number may conduct hearings. The Chairman shall 


- be selected by a majority of the members of the Commission. 


“> “(dy (1) The Commission or, on the authorization 


of the Commission, any subcommittee thereof, may, for the 
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purpose of carrying out the provisions of this Aet, hold 
hearings, administer oaths for the purpose of taking evidence 


in any such hearings, take testimony, and receive documents 


and other matter. Any member authorized by the Commis- 


sion may administer oaths or affirmations to witnesses appear- 
ing before a Commission or any subcommittee thereof. 


“(2) Each department, agency, and instrumentality of 


- the executive ‘branch of the Federal Government shall fur- 


nish to the Commission, upon request made by the Chair- 
man, such information as the Commission deems necessary 
to carry out its functions under this Act. 

“ (3) The Commission, without regard to the provisions 
of title 5, United States Code, governing appointments in the 
competitive service, and without regard to the provisions of 
chapter 51 and subchapter III of chapter 53 of such title 
relating to classification and general schedule pay rates, shall 
have the power-- ` 

“(A) to appomt and fix the compensation of such 
personnel as it deems necessary; 

“ (B) to procure the services of experts and con- 
sultants in accordance with section 3109 of such title; 
and 

“ (C) to adopt such rules and regulations as it deems 


necessary to carry out this section; 
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"SEC. 1108. In admmistering this title the Secretary 
shall issue regulations and guidelines consistent with the 
principles specified in section 1105. 

“Sec. 1109. The Secretary shall report to the Congress 
and to the President on the activities carried out pursuant. to 
this title not later than March 1, 1976. 

"SEC. 1110. There is hereby authorized to be appro- . 
priated such sums as may be necessary to carry out the pro- 


visions of this title.”. 
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Mr. Hawkins. With the Chair today are two Honorable Con- 
gressmen of the House of Representatives. 

To my right is Congressman Buchanan of Alabama and to my left 
is Congressman Benitez of Puerto Rico. 

We are in Santa Fe today to hear testimony from you as to the prob- 
lems you have including those of poverty, legal services deprivation, 
s the relationship of community land grants to the entire problem 
of poverty. 

avers bills have been introduced in the Congress by the chair- 
man of the subcommittee in order to address these problems. As a 
matter of fact, several bills in the last 5 years have been introduced. 
These bills have progressively become more important and have at- 
tracted more responses with the passing of time and knowledge of the 
true conditions. These three bills will provide not only assistance 
to those of Mexican descent or Spanish-Americans, or fadin. and 
other minorities, but, in the opinion of the Chair, they are of interest 
to all of the people of New Mexico as well as all the people of the 
country. This problem is not divisible. Justice cannot be divided. 

Equal opportunities in employment, legal services, and the right 
to hold property, possess it and to use it are certainly not confined 
to any one group. 

The statement that I have prepared will be entered into the record 
at this point. We want to be brief and give you all an opportunity to 
say something to the committee. I don’t know how many of you have 
ever had an opportunity to appear before a congressional hearing 
or to even witness one. Certainly we want to give you the opportunity 
of participating and contributing your views to the committee. 

The chairman's opening statement follows :] 


OPENING STATEMENT OF CHAIRMAN AUGUSTUS F. HAWKINS 


It is a pleasure for me and, I am sure, for the other members of the Subcom- 
mittee to be here in New Mexico, in particular here in Santa Fe, the 350 year 
old capital of the State. We realize the vast history of this city, as it has played 
a key part in the development of the nation that is now the United States. 

However, I must also point out that during that development all too often 
the nation has overlooked the rights and welfare of the millions of citizens of 
the Southwest of Mexican descent. They have been denied equal educational 
opportunity, the opportunity to have decent jobs at decent wages under decent 
conditions of work, fair and equal access to our courts for the redress of their 
grievances, and, frequently, adequate protection for their property and their 
culture. 

In one way or another the legislation now pending before this Subcommittee 
and the subject of these hearings is designed to deal with such shortcomings 
and denials. 

But it is not just the Mexican-American that will, we hope, be the beneficiary 
of this legislation. We trust that all the people of the State of New Mexico will 
benefit, especially from H.R. 50, the Equal Opportunity and Full Employment 
Act. Though the other two pieces of legislation, H.R. 5937, the Mexican-American 
Rural Community Anti-Poverty Act of 1975, and H.R. 2276, the Legal Practice 
Equal Opportunity Act of 1975, may be seen as directly benefiting the Mexican- 
Americans in the state in larger part, I believe that we must continue to 
understand the very American principle that justice for any part of our society 
is in reality a reaffirmation of justice for the entire society. 

It is in this spirit that we are here today in Santa Fe. 

Permit me to make a few further comments by way of explanation and intro- 
duction to the three pieces of legislation that are the object of these hearings. 

H.R. 5937, the Mexican-American Rural Community Anti-Poverty Act of 
1975, is the present version of a number of similar bills that I have introduced 
with many cosponsors in the House over the last several years. The present 
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bill was introduced on April 14 of this year and has 24 other members of the 
House as cosponsors. 

As I am sure many of you are aware, perhaps better than the members of 
this Subcommittee, there were at one time over 2,000 land grants, primarily rural 
communities, here in the Southwest, from Texas to California—which is my own 
state. These land grant communities were the traditional settlements of the 
region's Mexican and then Mexican-American people. As a result of the war with 
Mexico in 1845-1848 and the Treaty of Guadalupe-Hidalgo of February 2, 1848, 
which concluded that war, the Southwest was ceded from Mexican jurisdiction 
to that of the United States. In several forms, including the Protocol to the 
Treaty and a promise of adherence to norms of international law itself, the 
United States promised to respect the community land grants of the new 
Mexican-American citizens. Over the years this promise was not fulfilled— 
some might say even that it was grossly violated. Nevertheless, regardless of 
one's view of the United States' fulfillment of it commitment in this respect, the 
Mexican-American rural land grant communities lost their lands, their right 
to exist as municipal units, and eventually most of their people. Many Mexican- 
American citizens of the Southwest have suffered and been denied rights and 
benefits of American citizenship in this process. 

Such are the relevations as they have come to me and to the Subcommittee, 
both from eontacts from New Mexico and elsewhere and from a short but ex- 
tensive fact-finding visit I made with staff here in early November of last year. 

Based upon this background—and upon a number of letters from Mr. Santi- 
ago Anaya, who will be one of our witnesses—I first introduced legislation of 
this type a number of years ago. That original legislation was based upon the 
principle of direct restoring the land to the community land grants as a matter 
of right to title to land. The present legislation upon which we are holding hear- 
ings today is vedy different. It is an amendment to the Anti-Poverty laws and 
does not attempt to decide anyone's title to land or to dispossess anyone or to 
directly restore land by federal fiat. Instead we provide for a system of grants 
from the Federal government to be administered under the Secretary of Health, 
Education and Welfare. 

These grants would go to rural community land grants for a variety of pur- 
poses designed to restore and revive these communities into viable and function- 
ing centers of rural life. A special comment is due at this point to indicate to 
you that the latest version of this legislation reflects the contribution of your 
own legislator, U.S. Senator Joseph Montoya, in that section 7 of this version 
ineludes with only slight modification the legislation originally introduced in the 
Senate by Senator Montoya to establish a federal commission to investigate 
land rights under the Treaty of Guadalupe-Hidalgo. 

This is also the first hearing that we are holding on a second bill, H.R. 2276, 
the Legal Practice Equal Opportunity Act of 1975. This bill is short and its 
purpose is simple: To insure that there is no discrimination in the administration 
or effect of state bar examinations to the disadvantaged segments of our society, 
in particular women. Blacks, Mexican-Americans, Indians, and others. Already 
from far too many sources we have begun to hear complaints as to how minority 
Jaw students—and not only Mexican-Americans by any means—after years of 
sacrifices of all types to achieve graduation from accredited law schools have 
failed time after time bar examinations in their home states where they wish to 
return to practice in their communities. In these situations it is clear that there 
is an enormous expenditure of the individuals and of the society's resources to 
no avail. The loss to the minority community, often, is particularly severe. The 
bei bill is not perfect, but it is designed to deal in some measure with this 
problem. 

The final bill upon which we are holding hearings is H.R. 50. Since we have 
already had numerous hearings on this legislation both in Washington, D.C., 
and around the country, I willlimit my remarks to just saying that this legisla- 
tion would establish the executive, legislative and judicial machinery to guarantee 
every person in the nation willing and able to work the right to a job at decent 
wages under decent conditions. H.R. 50 has 84 cosponsors in the House and Sen- 
ator Hubert Humphrey and six other Senators have introduced it as S. 50 in the 
Senate. Many consider it to be the most comprehensive economic legislation now 
ns before the Congress and national attention is increasingly being focused 
upon it. 


Mr. HawxiNs. I would like to defer for a few minutes to my col- 
league, Congressman Benitez, whom I am going to request make a brief 
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statement of greetings and express in his language why we are here 
today and what this subcommittee is attempting to do. 

Mr. Benitez. 

[Mr. Benitez spoke in Spanish off the record. | 

Mr. Hawkins. Thank you, Mr. Benitez. 

May I suggest that those of you who are standing can certainly 
occupy any of the seats which are available. There are some in the 
jury box. If you don't like the idea of occupying those, there are 
some benches directly opposite us in front. Please feel free to occupy 
any seats that are available, with the exception of the witness seats. 

am pleased to call upon the ranking minority member of the sub- 
committee, the Honorable John Buchanan of Alabama. 

Mr. Bucuanan. Thank you, Mr. Chairman. 

It is a pleasure for me to be in your beautiful State and city and 
to participate in this hearing, which counsel has informed me is the 
first congressional hearing that has been held on this particular and 
important subject. 

Now, Mr. Chairman, I am kind of an ignoramus. I don't speak 
anything but southern American. I can't even understand the British 
when they speak English. I certainly could not understand my col- 
league's Spanish a moment ago, but I noticed that he used your name 
and mine. 

I really think that I would like to ask Ms. Rodriguez of our staff to 
come sit beside me so she can tell me whether he was saying good things 
or bad things. 

In any event, it is a pleasure to be with you and to participate in 
d IDE I hope it will accomplish a good purpose, and I am sure 
it shall. 

Mr. HAwxiNs. Thank you, Mr. Buchanan. 

The Chair would like to announce a telegram from Senator Montoya. 
I will read it to you. 

Mr. Chairman, I want to welcome you and your Subcommittee to New Mexico. 
The subject you are diseussing today and tomorrow in your hearings is of 
vital importance to New Mexico's people, as well as the nation. 

Unfortunately prior commitments do not permit me to appear before your 
Subcommittee in person. I have prepared a statement, which I am submitting 
to you for insertion into the hearing record 

With best wishes, Joseph M. Montoya, United States Senator. 

The statement of Senator Montoya will be printed in the record at 
this point. 

[ The document referred to follows :] 


PREPARED STATEMENT OF SENATOR JOSEPH M. ¡MONTOYA, FROM THE STATE OF 
NEW MEXICO 


Dear Mr. Chairman, as New Mexico's Senior Senator I welcome you and your 
Committee to our State and its Capitol City. I think it is especially appropriate 
that you should bring your Subcommittee to Northern New Mexico to discuss 
recession, unemployment, rural poverty, and land rights. These problems are not 
new to my people. We have lived with them for centuries, not just a few years. 
Even in times of national prosperity New Mexico and its people have been the 
victims of what the rest of the Country call “recession” high unemployment, 
econmoic under-development, and rural poverty. Again. I welcome you to Santa 
Fe where I know you will be provided with much valuable information on the 
various subjects you will explore during your hearings 

I am pleased to be asked to present my views to your Subcommittee on a 
variety of legislation dealing with the problems of rural land grant communities, 
full employment and other matters. Unfortunately I cannot appear in person 
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but I trust that this letter will be of assistance to you and your Subcommittee as 
subjects of vital interest to New Mexico are explored. 

New Mexico is a rural state with over thirty percent of the population being 
rural. All but five of the thirty-two counties of New Mexico have less than ten 
persons per-square mile, and ten counties have no urban population at all. Rural 
Americans have always been a great strength of New Mexico as well as this 
nation, however, as a result of a variety of factors rural Mexican-Americans 
have not always been able to participate fully in the rural heritage. Broken 
treaty provisions have combined with the traditional rigors of rural life to 
deprive many Mexican-American citizens of that security and economic progress 
which is rightfully theirs, since the Treaty of Guadalupe-Hidalgo was signed 
in 1848 land .rights of many Mexican-Americans have been disposed of in ques- 
tionable fashion. I am pleased to see that your bill, H.R. 5937—The Mexican- 
American Rural Community Anti-Poverty Act of 1975, deals with the particular 
problems of rural Mexican-Americans. Section 1107 of that bill dealing with the 
land grant issue is especially appropriate to New Mexico's rural Mexican- 
Americans. 

As you know, last year I introduced legislation, S.4050 which would have 
established a temporary special commission on Guadalupe-Hidalgo land rights. 
I reintroduced this same measure S.68, on January 15th of this year, and I am 
hopeful that the Senate will act favorably during this Congress. I am sure that 
the introduction of your bill HR 5937, which contains in Sec. 1107 language 
similar to S. 68, will assist in serving notice on Members of the Congress that 
the land grant issue is a serious one which must be fully examined by a special 
commission such as is contained in the bills I mentioned above. 

It is crucial to the future economic and social development of the rural resi- 
dents of the Southwest that the very serious questions which surround the Treaty 
of Guadalupe-Hidalgo be carefully examined and finally resolved The Commis- 
sion I have proposed is charged with the responsibility of: (1) determining what 
property rights of land holders, their heirs and decedents were protected by the 
treaty; (2) whether those rights have been properly protected by the United 
States since 1848; and (3) the most equitable means for settling any claims for 
these land grant rights. The Commission will be asked to make interim reports 
to the Congress and the President and to present a final report at the end of 
eighteen months together with its recommendations. 

Certainly, lack of land ownership is not the only problem of the Mexican- 
American. Spanish-speaking citizens of the United States have historically been 
the victims of discrimination in almost every facet of their lives: in education, 
employment, housing, economic opportunities, and in the Administration of 
Justice: The confidence of these citizens in the fairness of our institutions 
is shaken. They doubt the sincerity of Government. Resentment and cynicism 
pervade their thinking. I know you share my belief that if we are to fully restore 
the confidence of the Mexican-American citizen in the existance of equal justice 
under the law in the United States we must take responsible action now. If 
certain lands have been wrongfully taken from these people, steps must be 
taken to make amends. I feel that the establishment of a temporary special 
commission is an important first step in this direction, and must be the pre- 
liminary phase in any substantial rural development program for Mexican- 
Americans. 

I want to take this opportunity to congratulate you on other sections of H.R. 
5937, which establish a grant system which provides funds for the governing 
boards of community land grants for demonstration projects to improve com- 
munity facilities; assist community schools; develop community manpower and 
training programs ; develop community health facilities, services and planning as 
well as other projects. I am hopeful as the author of the Bilingual Education Act 
that these same communities will take advantage of those programs currently 
available for bilingual-bicultural education programs, and bilingual vocational 
edueation, many in my home state already participate in these programs and 
I encourage more to join in these and other bilingual education programs. 

The Equal Opportunity and Full Employment Act of 1975, H.R. 50 in the 
House and 8.50 in the Senate, is a significant piece of legislation which has the 
potential of guaranteeing for all Americans a useful ad meaningful job. These 
bills present for the consideration of the Congress a broad range of job programs 
which seek to make full production a reality through full employment. The need 
to attain a full employment position is especially felt by the nation's minorities. 
While February unemployment for the nation averaged 8.7% the figure for the 
Nation's Spanish-speaking was 12.4% for the first quarter of this year. It is 
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clear to even the casual observer that the Spanish-speaking are suffering even 
more during this, the worst, recession since the great depression of the 1930’s. 
In this time of economic crisis the—last to be hired first to be fired cycle has 
special meaning to the Spanish-speaking 

For too long official declarations and well-intentioned policy pronouncements, 
have promised “jobs for all” but failed to deliver. Large segments of the popula- 
tion, especially women who head the families which produce 25% of our school 
age children, the young the elderly, and ethnic minorities, have had their right 
to work ignored and in too many cases the fact of their unemployment and 
underemployment officially unrecognized. In the current economic situation full 
production and full employment are necessities not luxuries. 

S. 50 and H.R. 50 are bills which develop a comprehensive and permanent 
program with a stated goal of full employment. This goal is one with which all 
can agree and I want to commend the distinguished chairman of this subeommit- 
tee for his efforts and introduction of H.R. 50. 

The eight major provisions of the identical bills, H.R. 50 and S. 50 present 
an extremely important proposal and warrants careful analysis and discussion 
not only in the Congress and the executive branch but by the private sector as 
well. The hearings which you are holding today, I believe provide the opportunity 
for that public debate. 

America’s workers deserve the full attention of their government in these 
recessionary time. We in the Congress must be ready to devote whatever time 
and energy is required to provide the self-help opportunities necessary to allow 
Americans to work America out of recession. I took forward to joining with 
you in this most important task before the Congress. 

I want to thank you for giving me this opportunity to present my views on the 
measures you are considering today. I commend you for your efforts ad I am 
confident that, together, we can make significant progress. 


Mr. Hawkins. We will now proceed to hear from the witnesses. 
We hope that we can go through the entire list today. I am con- 
fident that there will be many questions to be asked of the witnesses. 
For that reason, we are going to try to be as brief as possible, but, at 
the same time, not to abrupt or to unduly cut off any question that is 
relevant to this investigation. 

The first witness is Dr. Clark Knowlton of the department of sociol- 
ogy, University of Utah, Salt Lake City, Utah. 

We certainly wish to welcome you, Dr. Knowlton. We know of 
your contribution in this field and your long dedication to the sub- 
ject and your interest here in New Mexico, as well as in other States. 
As one or my personal friends, I am delighted to have you as the first 
witness before this subcommittee. 


STATEMENT OF DR. CLARK S. KNOWLTON, DEPARTMENT OF 
SOCIOLOGY, UNIVERSITY OF UTAH, SALT LAKE CITY, UTAH 


Dr. KNowrrow. I certainly appreciate the opportunity that has 
been given to me by this honorable subcommittee to present a few 
ideas on the causes of poverty and land loss among the Spanish Ameri- 
can people in New Mexico. 

I might add that I have carefully gone over the provisions of your 
bill, H.R. 5937, and, in my opinion, the provisions of this bill, if 
implemented should go a long way toward the reduction of poverty in 
New Mexico and in other Spanish-speaking areas. 

I would like to preface my statement with a few introductory re- 
marks about the Spanish American people of New Mexico whom I 
believe that I know fairly intimately. Since 1952, I have worked closely 
with many Spanish American organizations, often under severe stress. 
I have also had the privilege of being associated with a number of 
Federal antipoverty programs both in New Mexico and in west Texas. 
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I have taught many Spanish American young people in my university 
classes here in New Mexico. I have also visited numerous Spanish 
American rural villages, the ranches, the urban neighborhoods of 
Spanish American people. I feel that I know them about as well as 
it is possible for an Anglo-American to know them. 

In my opinion, the Spanish American people are a very kind, gentle, 
stoical, humble, and unassuming people who have suffered much. 
Even though they have been mistreated and abused, they are, for the 
most part, free of hatred or animosity, although they have little con- 
fidence in any Government agency, State or Federal. This, I think, 
is very unfortunate. They are a deeply compassionate people, even 
though they have received little compassion from others. I have never 
known them to turn their backs on those who were hungry or who 
needed assistance. A deeply religious people, they have a strong respect 
for the environment and for human life. Few Spanish names are found 
on the long list of criminals, so attractive to Anglo-American histo- 
rians and novelists, who terrorized New Mexico during the last half of 
the 19th and the first quarter of the 20th centuries. The Spanish Ameri- 
cans are a fun-loving, hospitable people, with an ingrained, deeply 
ironic, and skeptical sense of humor. They possess great gifts of love 
and of friendship. A hardy and vigorous people, they have proven their 
loyalty to this country that has given them so few grounds for loyalty 
on a thousand battle elds ranging from the Civil War to the Vietnam 
war. They are a very talented and gifted people who have made, al- 
though unrecognized and unacknowledged, great contributions to the 
economic, political, cultural, and educational progress of the South- 
west. These contributions were made in spite of the fact that their lan- 
guage has been repressed, their culture ridiculed, and their social and 
economic systems destroyed. They are a deeply patient people who have 
endured much, but I am not so sure that they are willing to endure in 
the future what they have endured in the past. I suspect that it would 
be wise for both the Federal and the State Governments to develop 
programs that might eliminate poverty and that would also give 
nen to the language and the culture of the Spanish American 
people. 

As appropriately stated in H.R. 5937 an extremely high incidence 
of poverty is found among the Mexican Americans and other minority 
groups such as the American Indians in the South. Northern New 
Mexico and southern Colorado, a unique Spanish-speaking area, is 
one of the poorest regions in the United States as measured by any 
social index such as malnutrition, infant and maternal death rates, 
low span of life, dropout rates, outmigration, unemployment, deplor- 
ably low living standards, financially starved public institutions, and 
Government neglect. The existence of poverty in the Southwest as 
well as elsewhere is a standing indictment of a political and economic 
system that tolerates the existence of such poverty in a presumably 
affluent society. 

Many reasons have been given for the existence of poverty in this 
region that range from the geographical and topographical character- 
istics of the region through erroneous value judgments about the social 
characteristics of the Spanish American people to the lack of natural 
resources. In any discussion of poverty in this area, it 1s important 
to point out that until the 1930's northern New Mexico was one of the 
more prosperous and thriving areas in New Mexico. In many ways, 
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it never recovered from the impact of the depression and of the drought 
of that period. It has also suffered from continued Government neglect 
and has been bypassed by the important currents of economic develop- 
ments, perhaps fortunately so, that have so profoundly modified the 
rest of the country. | 

Among the complex causes of poverty in northern New Mexico and 
southern Colorado, in my opinion, are the following. I should hasten 
to state that they are not the only cases, but I certainly think that they 
are among the most important. One of the most significant is the loss 
of ownership of and access to the natural resources of the region, 
that is, the Spanish American rural village people have lost their land 
water, timber and mineral resources that once enabled them to support 
their families at a reasonable level of living. These resources were 
taken from the Spanish American people through fraud, violence, the 
unscrupulous manipulation of legal, political and economic systems 
imposed up the Spanish Americans by military conquest, systems 
that large numbers of them still do not comprehend, chicanery, deceit, 
and because of their inability to pay high, and often manipulated, 
land taxes. This loss began shortly after New Mexico became part of 
the United States and continues until the present day. At this point, I 
would like to submit to the honorable subcommittee an article that 
I have written, entitled “Land Grant Problems Among the State's 
Spanish Americans,” that explores the numerous economic, political, 
and social factors involved in the loss of land by the Spanish 
Americans. 

[ The document referred to follows: ] 


LAND-GRANT PROBLEMS AMONG THE STATE'S SPANISH-AMERICANS 
(By Clark S. Knowlton) 
INTRODUCTION 


Many English-speaking New Mexicans are perhaps puzzled and even amused 
at the attempted occupation of a portion of the Kit Carson National Forest 
not so many months ago by members of a Spanish-American protest organization 
the Alianza Federal de Mercedes. These same “Anglo” New Mexicans may have 
noted with surprise the periodic cutting and burning of Anglo-owned fences and 
barns by Spanish-Americans near Tierra Amarilla. Anglo ranchers buying land 
near Spanish-American villages have at times been startled by the cold hostility 
of many village inhabitants. 

However, most Anglo-American residents are seldom unaware of the deeply 
rooted feelings of bitterness and resentment among the Spanish-Americans. 
These emotions are the result of the harsh impact of Anglo-American political, 
legal, and economie systems upon the traditional culture and the land-holding 
customs of the Spanish-Americans of New Mexico. This bitterness, existing like 
an underground stratum of hot lava buried deeply in the social structure of the 
State, fitfully reveals itself through an act of violence near Tierra Amarilla ; 
through the sudden expression of a bitter protest to an Anglo rancher by a 
landless Spanish-American in San Miguel County; through the ever-growing 
membership by Spanish-Americans in protest organizations like the Alianza. 

The average New Mexican finds it hard to realize that the State possesses 
a land question similar to those that plague Latin-America, Asia, and Africa. 
Large numbers of Spanish-Americans are convinced that they were unjustly 
deprived of their lands by Anglo-Americans. The inhabitants of almost every 
Spanish-Ameriean village in the State can relate old and unhappy stories 
about the way their families and villages were deprived of their lands. These 
stories are passed down from father to son, accompanied by a description of 
the lost land, and of the methods by which it was taken from them and by a 
strong sense of grief and injustice because of the loss. 

The suecess of the Negro civil-rights movement has had considerable impact 
upon many Spanish-American rural and urban leaders. A restlessness has 
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touched them, which is destroying their former apathy, hopelessness, and re- 
sentment. The Spanish-Americans are quite aware that the Negroes are pro- 
gressing faster than any Spanish-speaking group in the Southwest. As tensions 
spread among New Mexico’s Spanish-Americans, it is only a question of time 
before some Spanish-American groups adopt the techniques of protest marches, 
sit-ins, civil disobedience, and the enrollment of allies from other parts of the 
country. A comprehensive, well-designed effort built around Spanish-American 
needs and values to assist them to escape the harsh impact of mass poverty 
would reduce tensions appreciably. If no such effort is made, the State will 
undoubtedly experience a rapid increase in the activities of Spanish-American 
protest organizations. 

The Spanish-Americans have little trust or confidence in state or federal 
judicial systems. Several New Mexico judges have naively suggested recently 
that such citizens should seek redress for their grievances in the courts. A firm 
conviction exists among rural Spanish-Americans that the courts have played 
major roles in divesting them of their lands. When they are foreed into court 
over any issue, they feel that they are lost. To them the possibilities of securing 
equitable treatment or justice in a local or state court are rather distant. 
They have slightly more faith in the federal courts since the civil-rights cases— 
but not much more. Their own systems of customs and values have little 
relevance in a legal system based upon Anglo-American practices and values. 
A gulf yawns between them that has never been bridged. 

There is also little faith, unfortunately. in the political processes of New 
Mexico democracy. The majority of the Spanish-American people have never 
quite understood the workings of our political system. To them pclitics is a 
drama, which takes place every two years. They enjoy the speeches, the parties, 
and the excitement; and they will take whatever gifts a politician may hestow 
upon them, but they do not believe that our system has any basic meaning for 
them. They have seen governors, legislators, judges, and politicians come and 
go without any improvement in the social and economic conditions of Spanish- 
Americans. They have heard numerous promises, but seen them forgotten. As 
a result, deeply rooted cynicism towards the entire pclitical system of the 
State exists among the Spanish-American masses, even as they hunger for 
justice. 

But a subconscious belief is also spreading that some day in New Mexico a 
leader will come from the people. This leader will speak for them. He will lead 
them out of poverty and despair. Above all, he will secure for them the lands 
that they have lost. He may be an Anglo or he may be a Spanish-American. This 
situation has for the future ominous implications, which should be considered by 
students of New Mexico’s political life. 

In this article the traditional land-settlement patterns of the Spanish-American 
people are described. An analysis is then made of the conflicting concepts of 
Spanish-American and Anglo-American land ownership and land utilization. This 
presentation is followed by a discussion of the complex causes of land loss among 
the Spanish-Americans. For the convenience of analysis these causes have been 
grouped into four major categories: (1) political and legal, (2) economic, (3) 
violent, and (4) miscellaneous. Finally, material is presented on the impact 
of land loss upon the culture and the social structure of the Spanish-American 
people. 
TRADITIONAL SPANISH-AMERICAN SETTLEMENT PATTERNS 


SPANISH-AMERICAN ORIGINS 


The Spanish-American inhabitants of New Mexico differ somewhat from other 
Spanish-speaking groups in the Southwest in origin, culture, racial composition, 
Spanish dialect, rural-urban residence, and degree of involvement with Anglo- 
American society. They are the descendants of early Spanish and Mexican 
colonists who entered New Mexico from the 16th to the 19th Centuries. The 
first permanent European colonizers in what is now the United States settled 
along the Rio Grande River from Taos to Belen. As Indian pressures and popu- 
lation growth permitted, they spread through the mountain valleys of northern 
New Mexico and southern Colorado, down the streams flowing from the moun- 


1 See Lyle Saunders, Cultural Differences and Medical Care (New York: Russell Sage 
Foundation, 1954) : John H. Burma, Spanish Speaking Groups in the United States (Dur- 
ham, N.C.: Duke University Press, 1954); and Carey McWilliams, North From Mexico 
(New York: J. B. Lippincott Co., 1949), for a discussion of the different Spanish-speaking 
groups in the United States. 
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tains, and out into the plains of eastern Colorado, New Mexico, and western 
Texas. Living in almost complete isolation from other European groups, they 
gradually evolved a distinctive rural village culture well adjusted to their natural 


environment.* 
LAND SETTLEMENT PATTERNS 


Under Spanish and Mexican rule in New Mexico land passed from the govern- 
ment into private and communal ownership through the mechanism of the land 
grant. Of the three basic types of land grants (the community, the sitio, and the 
proprietary) the community land grant was the most important in the settlement 
of northern New Mexico. This type was a grant of land by the Mexican or the 
Spanish governments in New Mexico to a petitioning group of at least 10 village 
families for the purpose of establishing a rural farming community. When the 
grant was made, the village site was first selected, centering on a central plaza. 
The petitioning families drew lots of their house sites. Working together, they 
then constructed an irrigation system, built a church, and divided the irrigable 
farming plots among the village families. Around the village site and the irrigated 
farming lands stretched the village ejido, the commons used communally for 
grazing, hunting, firewood, or timber. The grant boundaries were rather vague 
and indefinite.? 

The sitio, although found in every part of the State, was perhaps more 
important in the southern and the eastern parts of New Mexico than in the 
northern mountainous sections. It was a large grant of land given to a single 
individual for the establishment of a livestock raneh. The proprietary grant was 
one made to a prominent individual who in exchange for the land and other 
economie privileges promised to attract settlers, build a village community, erect 
a church, put in an irrigation system, secure a priest, and provide military protee- 
tion. This type of land grant was often made to settle strategie locations or to 
‘deepen a zone of settlement. With the passing of time and the increase in 
population, it frequently came to resemble a community land grant.’ 

Along the isolated northern and eastern frontiers of New Mexico, groups of 
villagers moved out of overcrowded villages, seeking land for farming and 
livestock operations. This squatter type of village increased fairly rapidly during 
the period of early American occupation. The Spanish and the Mexican systems 
of Iand grants had then ceased to exist, but no American system for registering 
or granting land had replaced it? As the Indian menace gradually decreased, 
these villages began to spread out into the plains of Texas, New Mexico, and 
Colorado. The eastward-moving frontier sereen of Spanish-American villages and 
ranches, which has received little historical attention, encountered the violent 
westward-moving cattle frontier and was rapidly rolled back by it toward the 
mountains of northern New Mexico.* 

The American occupation of New Mexico found the majority of the Spanish- 
Americans living in small, self-sufficient farm villages engaged in subsistence 
agriculture, the raising of livestock, handicrafts, and barter. The village by 
definition included not only the village and its inhabitants, but all of the land 
owned or used by village members as well. Because communications and trans- 
portation were extremely poor and the dangers of Indian raids were constant, 
few village families moved far from the villages. 

The village was the entire social universe. The majority of families living ina 
specific village were usually related both by marriage and by the compadrazgo 


2 See Clark S. Knowlton, “The Spanish Americans in New Mexico.” (Sociology and Social 
Research, 45, July, 1961), pp. 448—454, for an analysis of some of the changing systems of 
the Spanish-American rural villages. 

3 Lynn I. Perrigo, Texas and our Spanish Southwest (Dallas: Banks Upshaw and Co., 
ae : pp. 79-80. 

2 


5 Interviews with some Spanish-American inhabitants of villages in eastern San Miguel 
and northern Rio Arriba Counties revealed that their grandparents moved out and formed 
villages on unoccupied land from the American conquest on down to the 1880s. 

$ For material on the expansion of the Spanish-American frontier into West Texas see 
John L. McCarty, Maverick Town: The Story of Old Tascosa (Norman: University of Okla- 
homa Press, 1946) ; J. Evetts Haley, Charles Goodnight: Common € Plainsman (Norman: 
University of Oklahoma, 1949). There is less in print on the Spanish-American settlement 
of southeastern Colorado. However, the following contain a few references: Clyde Porter, 
et al, Matt Field on the Santa Fe Trail (Norman: University of Oklahoma Press, 1960) ; 
Lyle Saunders and Julian Samora, “A Medical Care Program in a Colorado County," in 
Benjamin D. Paul, editor, Health, Culture and Community (New York: Russell Sage Foun- 
dation, 1955), pp. 377—400. 
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system." Many small villages were inhabited by the members of'a single, large 
extended family. The world outside the village was viewed as dangerous and 
uncertain. Strangers, even the inhabitants of neighboring villages; were considered 
a potential menace. Almost no sense of identification with any social unit larger 
than the village (such as the ethnic group, the state, or the Nation) existed until 
recently. Every Spanish-American village was a self-contained, semi-independent 
peasant world, which struggled to meet the economic and social needs of its 
inhabitants.” As John Burma has noted, few villagers left their village, regardless 
of the economic sacrifice involved in staying, until World War II." 


CONFLICTING CONCEPTS OF LAND OWNERSHIP AND LAND USAGE 


The chronic land conflicts between the Anglo-American and Spanish-American 
so characteristic of New Mexico’s history were perhaps inevitable, considering 
the social and economic characteristics of the 19th Century. The legal, the 
economic, and the political systems brought into New Mexico by the Anglo- 
Americans were so different from those of the Spanish-Americans that even 
under the best of conditions conflict could not have been avoided. 

Anglo-Americans coming into New Mexico after the American conquest found 
that land, minerals, trade, and politics were the only available roads to wealth 
and to political and economic power. Because most of the available land was 
owned by Spanish-Americans who for the most part were not interested in selling 
it, those Anglo-Americans desiring land were forced to devise techniques to wrest 
it from its owners. Because of the sharp differences in land-owning systems 
serious struggles over land developed early, with the Anglo-American as the 
winning aggressor and the Spanish-American as the reluctant loser until the 
present day. Such conflicts could have been sharply reduced if the Spanish- 
Americans had received even the minimal protection given to New Mexico's 
Indian groups by the federal government. Little effort was made to instruct the 
.Spanish-Americans about the basic values and concepts of the U.S. governmental 
and economic systems. They were caught in the web of foreign and alien 
economic, legal, and political systems. 

Land to the Anglo-American is a national resource to be exploited for personal 
profit. Under American law it was and is a commodity to be bought or sold in the 
market place. The purchaser may use his land as he pleases with few restrictions. 
He may abuse it to the detriment of his neighbors and of future generations. 
Very little can yet be done legally to restrict such freedom. The owner may decide 
to virtually abandon the land unused for many years, even though there are 
landless families nearby who could use it to support their families. Seldom has 
there existed any really close attachment of an Anglo landowner to his land. 
Almost every piece of privately owned land in America is for sale if the price is 
right. 

To most Spanish-Americans land has never been a commodity to be bought or 
sold. The land providing a living for the family has always been as much a part of 
the family as the home or the children. To sell it was and is equivalent to selling 
a family member. They believe that, ideally, land should be preserved intact, to 
‘be passed down through the family generations. Only in a dire emergency should 
1t be sold. The Spanish-American farmer or rancher knew every physical charac- 
teristic of his land and regarded it as a basic part of his small social and psy- 
chological world. Even today migrating Spanish-Americans are extremely reluct- 
ant to sell either their homes or their lands. The villages are full of boarded-up, 
slowly deteriorating adobe houses and abandoned lands no longer under 
cultivation.? | 

The Spanish-American attitude toward the land is not unique. To some degree 
it is found all over Latin-America. It is also a fundamental concept among south- 
western Indians. It was responsible to a large degree for the Mexican, The Boli- 
van, and other major Latin-American revolutions in which the rural people 
rebelled and demanded distribution of the land. It is responsible today for the 


7 Burma, Spanish Speaking Groups, pp. 1-9. See, also, Paul A. Walter, Jr.. “A Study of 
Isolation and Social Change in Three Spanish Speaking Villages of New Mexico" (unpub- 
lished doctoral dissertation, Stanford University, 1938) ; Horacio Ulibarri, The Effect of 
Cultural Difference in the Education of Spanish Americans (Albuquerque: The College of 
Education, The University of New Mexico 1958), and Olen E. Leonard, Culture of a Con- 
temporary Rural Community (Washington, D.C. : Bureau of Agricultural Economies, U.S. 
Department of Agriculture, 1941. l 

8 Burma, ibid., p. 7. l 

9 This almost mystic sense of attachment came out clearly in a series of interviews with 
farmers and with men who have lost their land in San Miguel and Mora Counties. 
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growing. unrest in Peru and other countries in which the land is concentrated in 
the hands of a few large landowners. At the basis of this attitude is the belief 
that every man has the right to obtain through land to support his family and. 
that no man may morally deny the landless access to land regardless of its legal 
owner. a2 ; 

| CONFLICTS OVER METHODS OF DEFINING LAND OWNERSHIP 

Another major source of land conflict between Anglo-American and Spanish- 
American. developed over conflicting methods of defining ownership. A valid title 
under American law is one based upon a written document carefully filed and 
protected in.a county, à state, or a federal office that has the legal function of 
registering land claims and deeds. The written document carefully traces the 
sequence of land ownership on a specifie parcel of land from the first settler down 
to the present. The document must specify exactly how the land was transferred 
from one owner to another. If the sequence is not described in exact detail, the 
land title "maybe flawed and insecure. Presumably, every piece of land in the 
United States is covered by an elaborate documentation embalmed in county court 
buildings or in federal and state land offices. The jungle of documents requires 
the special skills of lawyers to track down the line of legal ownership. The 
American system of registering land ownership encourages endless litigation. 

Among the Spanish-Americans legal land titles were those based in the beginning 
upon written deeds that conferred land upon the grantees. Copies of the docu- 
ments were given to the families and to the villages that received land from the 
Spanish and the Mexican governments. The originals to the deeds were guarded 
in the government archives in Santa Fe. Unfortunately for the Spanish-Ameri- 
eans, early U.S. governors partially destroyed those archives. To this very day 
large numbers of Spanish-Americans believe that the destruction of the archives 
was part of a conspiracy to destroy their written land titles.” 

Since the majority of the Spanish-Americans were illiterate, written documents 
had little meaning for them. Over the course of the years the written deeds tended 
to disappear. The actual right of a family or village to use land rested more upon 
the consensus of the inhabitants of the region than upon written documents. The 
concept of traditional unchallenged land use conferring a recognized title for the 
period that the land was used was the foundation of the Spanish-American land: 
owning system. If the surrounding population accepted the right of a family or the 
village to use a section, the family or the village had a title recognized by the 
inhabitants of the area. The result was that when Spanish-American land titles 
and land claims were challenged by Anglo-Americans in Anglo-American courts, 
the Spanish-Americans unable to produce written titles found it almost impos- 


sible to protect their land.” 
COMMUNAL PROPERTY 


Conflicting attitudes over communally owned village ejído land eaused the 
loss of millions of Spanish-American acres to the Anglos-Americans. The 
Spanish-Americans accepted both the concepts of privately owned property 
and eommunally owned property. As has been mentioned, the village population 
owned its house lots and irrigated farming lands. The rest of the land grant was 
used communally. Privately owned land could be sold. The feeling was strong, 
however, that the sale should be made to another village inhabitant. The 
selling of land to people from other villages was frowned upon. Even today 
in many sections of northern New Mexico, a Spanish-American village inhabi- 
tant would incur strong village censure if he sold land to an outsider, especially 
an Anglo-American. The ejido could not under Spanish-American custom be 
legally sold or alienated from the village.” 

The concept of private land ownership was so deeply ingrained among the 
Anglo-Americans of the 19th Century that they found it difficult to accept the 
Spanish-American concept that the ejido, or communal lands, belonged to all 
the village inhabitants. Anglo-American courts and lawyers adopted a totally 


10 Cleve Hallenbeck, Land of the Conquistadores (Caldwell, Idaho: The Caxton Printers, 
Ltd., 1950), P»; vii-ls. 

u George I. Sanchez, Forgotten People (Albuquerque: The University of New Mexico 
Press), pp. 3—1 and 18—19. 

12 Calkins, Hugh G., Notes on Community Owned Land Grants in New Mexico (Albu- 
querque, N.M. ; Soil Conservation Service, U.S. Department of Agriculture, 1937) ; Caro- 
lyn Zeleny, "Relations Between the Spanish Americans and Anglo Americans in New 
Mexico" (unpublished doctoral dissertation, Yale University, 1944). pp. 150-57; Paul 
Walter, Jr., “The Spanish Speake Community in New Mexico, Sociology and Social 
Research, 24 (November-December, 1939), pp. 150—57. 
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different definition of the ejido. According to these courts, the communal lands 
belonged to the original families receiving the land grant and to their body 
heirs. This legal fiction was in complete opposition to the Spanish-American 
idea that the ejido was a basic part of the village community, to be used by all 
of its inhabitants. Under this legal definition of the ejido Anglo-American 
lawyers and ranchers searched out the presumed heirs and persuaded them to 
sign a slip of paper for a small amount of money. The slips of paper actually 
were land deeds signing away the right of ownership in the ejido. Many Spanish- 
American informants declare that their fathers never knew what they were 
signing and that the idea that any village family could sell its proportionate 
share in a village ejido remained completely foreign to their thinking.? 


POLITICAL AND LEGAL CAUSES OF LAND Loss 


Although the government of the United States committed itself through the 
Treaty of Guadalupe Hidalgo at the conclusion of the Mexican-American War 
to protect the property and civil rights of the Spanish-American inhabitants of 
New Mexico, no provisions were established to enforce the provisions of the 
treaty. The Spanish-Americans, as a result, were treated like a conquered 
people. Defenseless before the dynamic, legalistic, ruthless, and land-hungry 
Anglo-American frontier culture, they were abandoned by both the American 
and the Mexican governments. The treatment that the Spanish-Americans 
received during the first 70 years of American: occupation brought into being 
strong, long-lasting feelings of bitterness, resentment, and hostility. These 
emotions have flowed like a dark underground river throughout the history 
of American New Mexico. 

Even though there were few Anglo-American residents in New Mexico before 
the Civil War, land loss began with their coming. Many of the first such immi- 
grants took advautage of the unsuspicious Spanish-American residents. A Catho- 
lic Sister of Charity living in New Mexico at that time made the following 
observation : 

In the early years of Anglos settlement in New Mexico the unsuspicious and 
naive Spanish-Americans were victimized on every hand. When the men from the 
states came out west to dispossess the poor natives of their lands, they used 
many subterfuges. One was to offer the owner of the land a handful of silver 
coins for the small service of making a mark on a paper. The mark was a cross 
which was accepted as a signature and by which the unsuspecting natives 
deeded away their lands. By this means, many a poor family was robbed of all 
its possessions.'* 

THE SANTA FE RING 


During the 1870s and 1880s as Anglo immigration into New Mexico accelerated, 
the territory gradually fell under the political and the economic control of a small 
group of Anglo-American lawyers, politicians, judges, public employees, mer- 
chants, ranchers, and newspaper editors know as the "Santa Fe Ring." Infiltrating 
both political parties and highly influential in Washington, D.C., the leaders of 
the Ring came to control the economic and the political destinies of New Mexico 
from the 1880s to the 1900s. With component county rings throughout New Mexico 
the Santa Fe Ring reaped rich benefits from the political and the economic devel- 
opment of New Mexico.” 

From the Land Grant Ring grew others, as the opportunities for speculation 
and plunder were developed. Cattle Rings, Publie Land Stealing Rings, Mining 
Rings, Treasury Rings, and Rings of almost every description grew up, till the 
affairs of the territory came to be run almost exclusively in the interest and 
for the benefit of combinations organized and headed by a few longheaded ambi- 
tious and unscrupulous Americans. 

Thus the Santa Fe Ring became to all intents and purposes a close corpora- 
tion, and the syndicate it represented and controlled. came to be and has for 
many years been known as the Santa Fe Ring, a great combination which included 


'* Data derived from interviews in San Miguel and Mora Counties. 

14 Sister Blandina Segale, At the End of the Santa Fe Trail (Milwaukee: The Bruce 
Publishing Company. 1949). pp. 194-95. 

15 The activities of the Santa Fe Ring have been poorly documented by New Mexico 
historians. One of the best accounts is found in Howard Roberts Lamar, The Far Southwest, 
1846—1912 (New Haven: Yale University Press. 1965). pp. 136—70. See also Robert W. 
Larson. “Statehood for New Mexico,” 1888-1912,” Yew Mexico Historical Review, 37 
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all the lesser rings and dictated at will the legislation and general conduct of 
the affairs of the territory, with branches here and there in the lesser towns, 
but all subservient to the Central Head.” 

Within a few years after the formation of the Santa Fe Ring the majority 
of the larger Spanish-American land grants passed into its possession. One of the 
major leaders, a lawyer resident in Santa Fe, listed his real estate in 1893 as 
follows (it should be remembered that all the grants listed once belonged to 
Spanish-American communities and ranchers and that such losses brought about 
a slow destruction of the traditional Spanish-American community life) : 50,000 
acres of the Mora Grant ; 80,000 acres of the Beck Grant ; 2/3 of the 78,000 acres 
of the Espiritu Santo Grant; % of the 21,500 acres of the Tecolote Grant; 7,600 
aeres of the Juana Lopez Grant ; 24,000 acres of the Piedra Lumbre Grant ; 11,000 
acres of the Gabaldon Grant; 15,000 acres of the Baoa ; A portion of the Tierra 
Amarilla Grant ; and 8,000 acres in patented homesteads.” 

Apparently, except for the homesteads, even this long list of land holdings ex- 
tracted from the Spanish-Americans did not fully reveal his land activities. The 
New Mexican reported in 1894 that this same person had an interest in 75 land 
grants, owned nearly 2 million acres, and was part owner of or attorney for an 
additional 4 million. Although his success overshadowed the activities of other 
Ring members, they followed his example and accumulated large holdings of form- 
er Spanish-American land. The impact of their economic and political activities 
has permanently influenced the economic and the social development of New 
Mexico. Those who would like to understand the reasons for the existence of 
the Alianza Federal de Mercedes would do well to study the history of the Santa 


Fe Ring. 


THE IMPACT OF THE AMERICAN LEGAL SYSTEM UPON SPANISH-AMERICAN 
LANDHOLDINGS 


Although the American occupation of New Mexico began in 1847, not until 1854 
did Congress finally consider the problems raised by conflicting land claims in 
the Territory. Congress could have legalized all Spanish-American land grants and 
land claims based upon traditional use of the land, but it did not choose to do so. 
Instead, it passed a Congressional Act (dated July 22, 1954) that reserved for 
Congress the right to pass upon each land grant and land claim in New Mexico 
by direct legislative enactments. No provisions were made for surveying grant 
or claim boundaries, for incorporating Spanish-American concepts of land own- 
ership, or for setting up an appeal system from congressional decisions. As 
Twitchell stated: 

No claimant could secure congressional affirmation of his title unless he was 
able to spend a long period of time in Washington and was abundantly equipped 
with funds to organize a lobby to smooth the passage of a private act confirming 
his land claim." 

The poor Spanish-American village population—knowing no English, com- 
pletely unfamiliar with the American political and economie system, lacking 
any political contacts in Washington—was therefore in most cases rendered 
unable to protect its land against Anglo-Americans. These men did possess the 
money and the political contacts to engineer the passage of private bills uphold- 
ing their claims against Spanish-American lands. 

The situation of the Spanish-Americans were made even more difficult by the 
establishment of only two federal land offices in New Mexico during much of 
the territorial period. One was located in Santa Fe; the other, in Las Cruces. 
The importance of these offices rested in the fact that no land title or claim 
derived from the public domain was valid unless registered in these offices. The 
Spanish-American land holdings unless registered were considered to be public 
domain. The very existence of these offices, let alone their functions, was unknown 
to the Spanish American village population. On the other hand, the Americans 
who lived in the larger urban centers of the Territory, possessed far better means 
of traveling and of communicating with each other and with the land offices. 
As political alliances were established, often with the personnel of the land 
office, they were able to note which land grants were registered and which were 
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not and thus to take appropriate action to register many unregistered grants 
in their own names.” | | 7 

As the crescendo of conflict over land claims increased in New Mexico, the 
federal government finally established a Court of Private Land Claims to adju- 
dicate all claims originating in Spanish and Mexican land grants in New Mexico 
and Colorado. The court was set up with five judges selected from other parts. 
of the United States, a United States Attorney, and other court officials. The 
members of the court were Anglo-American legal officials with little knowledge 
of Spanish and Mexican law and no knowledge of Spanish-American land owning 
customs. Court decisions were based upon a rigid interpretation of Anglo legal 
precepts. Unless the land claims measured up to the most rigorous requirements 
of such precepts, they were rejected. One observer noted that two thirds of all 
Spanish-American land claims coming before the court were rejected.” 

Another legal custom that cost the Spanish-Americans substantial amounts 
of land was the requirement by lawyers defending challenged land grants that 
their fees be paid in land. The lawyers were able to set their own fees, and they 
usually selected the best sections of the village grazing and timber lands. Few 
Spanish-American village people ever had any idea what the market value of 
their lands was and could be easily exploited by lawyers and ranchers. As land 
cases slowly wended their way through the morasses of the New Mexico and the 
U.S. eourt systems, years passed and lawyers became wealthy. Las Vegas lawyers 
have reported that collusion frequently existed between those early lawyers who 
initiated litigation and those who defended Spanish-American titles.” 

In one ease (reported to the writer in northern New Mexico and reputedly 
typical around the turn qf the century) several Anglo-American lawyers living 
in Las Vegas cast their eyes upon a large community land grant rich in grazing 
lands. A lawsuit was brought against the village, challenging its land title. The 
panie-stricken villagers employed lawyers (now said to have been involved in 
the plot) to defend their claims. The lawyers agreed to take the case providing 
they were paid in land. The village leaders accepted the lawyers’ demand but 
did not ask them to specify the number or the location of the acres involved. 
After several years of court action, the village won. The defending lawyers had : 
taken as their fee the best grazing land from the village ejído and divided the 
land with the challenging attorneys.” | 


ECONOMIC FACTORS INVOLVED IN LAND Loss 


Economic factors such as land taxes, the credit operations of retail merchants 
and the fluctuations of the American economic system took a heavy toll of 
Spanish-American land holdings. Living in a simple peasant economy until 
almost the end of the 1930s, the Spanish-Americans existed on the margin of 
the American economic system. They knew nothing of the laws of supply and 
demand, the operations of commodity markets, the cyclical fluctuations of 
depression and prosperity, credit operations, or the characteristics of a dynamic, 
rapidly changing commercial and industrial economy. Because of their naivete 
and their ignorance, unscrupulous businessmen found them east to exploit. They 
also fell victim to the land-tax system imported into New Mexico by Anglo 
immigrants from more humid areas back East. 


THE LAND TAX 


The Spanish and Mexican governments in New Mexico financed their activities 
through subsidies from the central government, duties upon foreign trade, and 
a tax, irregularly collected, upon agricultural products. The land itself was free 
of taxation. The Mexican and Spanish techniques of taxing what the land 
produced rather than the land itself is a far more equitable tax in a semiarid 
land than is the American fixed land tax. In an area where the income from 
Agriculture fluctuates irregularly according to climatic conditions, a fixed land 
tax in bad years places heavy burdens upon farmers and ranchers. 

A small Spanish-American subsistence farmer living in the villages was 
singularly unprepared to adjust to a fixed land-tax system. Cultivating his land 
to feed his family, he seldom ever possessed enough actual cash to pay taxes 


wee A. Keleher, The Fabulous Frontier (Santa Fe: The Rydal Press, 1945), pp. 
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requiring money payments. Frequently, he was not even aware of the existence 
'of the land tax until the sheriff came out to dispossess him from his land for 
nonpayment. ? AME | 

Most New Mexico counties as a result have always faced serious difficulties 
in collecting a land tax from the small Spanish-American farmer. The lists of 
such tax delinquencies is long. Because of tax collection problems New Mexico 
‘law treats the tax delinquent very harshly. Any person can pay delinquent taxes 
due on land for three years and secure a title to that land. Probably no other 
Anglo-American measure has had a harsher impact upon Spanish-American 
property than the fixed land tax. 
^ The collection of the county land tax was subject to fraud and manipulation. 
Many an unfortunate Spanish-American farmer paid his tax money to a county 
‘official who failed to register the payment in the county books. Other common 
practices were forgetting to issue receipts or issuing fraudulent receipts for money 
paid as taxes. The word of a small Spanish-Speaking village inhabitant protest- 
ing that he had paid his county land tax was of little value against a blank page 
in a county tax book or the statement of a county official that the tax had not 
been paid. ” l 

The serving of legal papers against the property of the tax delinquent was 
usually the sheriff’s task. Because few Spanish-American farmers could read 
the local newspapers in either Spanish or English, they seldom perused the list of 
tax delinquents. The average Spanish-American never knew that he was tax 
delinquents. The average Spanish-American never knew that he was tax 
delinquent until he was dispossessed. The sheriff, by the selective serving of 
legal papers, could effectively protect his supporters and punish his opponents. 
Furthermore, the tax rate could be juggled from year to year by the dominant 
county political faction. Some Spanish-Americans interviewed by this writer 
claimed that it was not unknown for county officials to push taxes so high that 
the village population could not pay them and then take over choice bits of 
land as it became tax delinquent; the taxes were then reduced. The inability 
‘to pay land taxes is still probably the most important cause of continued loss of 
land among the Spanish-American rural population of New Mexico.” ` 


TBE MERCHANTS 


Throughout the 19th Century Anglo-American merchants extended their 
commercial activities until there were resident merchants in most of the larger 
villages. The merehants bought the agricultural products of the village popula- 
tion and sold goods to the inhabitants on credit. Dealing with an illiterate popula- 
tion and keeping the only set of books, the merchants alone knew the true state 
of village indebtedness. The merchant established the retail price of the goods 
that he sold and the products that he purchased. He set the interest rates on 
the accounts that he often encouraged. During a period of depréssion or when 
accounts had so increased that payment was difficult, the merchant foreclosed 
on the property of the village debtor. Many merchants have developed large 
land holdings through selective foreclosure of village accounts. ” . 


THE ECONOMIC CYCLE 


The fluctuations of the economic cycle wrought havoc among the larger 
Spanish-American ranchers and farmers. Operating in a commercial economy, 
they were subject to the normal hazards of price fluctuations, drought, and 
credit. Although most of them were able to secure a better education than the 
semiliterate village people, they seldom acquired a fundamental knowledge of 
the workings of the American economic system. Unfamiliar with both the 
philosophy and the mechanisms of the market economy, they were forced to 
depend upon Anglo-American banks, commission houses, and suppliers. Caught 
in unexpected declining agricultural markets, they were frequently forced out of 
business, losing their lands to the bankers and merchants.” 

The small Spanish-American village farmer fared better than the larger 
Spanish-American landholder during periods of depression until the 1930s. If 


23 Calkins, Notes, pp. 1-5. 
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he was not heavily in debt to the local merchants, his poverty and his dependence 
upon subsistence agriculture protected him from the direet impact of economie 
fluctuations. Able to meet most of his needs in the traditional manner, he 
managed to survive fairly well until eontinuing land loss eroded away the 
land basis of his peasant economy. 

As a matter of fact, the Spanish-American rural farm village demonstrated 
amazing powers of resistence to the corrosive economic and social forces of 
the dominant Anglo-American economic system. The majority of the villages 
possessed a delicately balanced economy. The three major supports of the 
economic system were the grazing of livestock upon the village cjido, subsistence 
farming of small irrigated plots, and temporary employment as casual migrant 
workers to obtain enough cash to pay taxes and to buy the articles that could 
not be produced locally. As long as these supports continued to exist, the Spanish- 
Americans were able to preserve their traditional ways of life. 

By the end of the 1920s the majority of the Spanish-American villages had 
been dispossessed of most of their ejido land. The village grazing lands were gone. 
What remained had suffered badly from over-grazing. The Spanish-Americans 
became a society of stockmen without a range. Every aspect of their culture 
was impoverished. Deprived of meat, the inhabitants began to suffer from 
malnutrition. Anxiety and fear began to grow. The village population, however, 
struggled to maintain its traditional way of life. More men were forced to leave 
the villages as migrant workers, but they usually returned to their villages in 
the fall. Irrigated farming land was utilized to the fullest extent permitted by 
archaic farming methods. Men unable to provide for their families found sup- 
port in their extended family networks. There was still little migration from 
the villages and the Spanish-Americans did what they could to adjust to the 
changing economic situation. 

Such endeavors were brought to an end by the long period of drought in the 
1930s. Actually, the continued series of crop failures brought the village people 
close to starvation. Food resources were shared among related families and 
neighbors. The situation grew worse. as men found it impossible to obtain out- 
side employment. Those who had left the villages returned, and the population 
began to rise. The Spanish-American village economy had come to an end. 
Only the massive government relief programs of the 1930s saved the Spanish- 
Americans from hunger and acute deprivation. A combination of continuous 
land loss, drought, and the lack of migrant employment destroyed a peasant 
way of life that had endured for almost 300 years. The stubborn attempts of 
the Spanish-Americans to maintain their cultural integrity and their economie 
independence had finally collapsed. The resultant hopelessness. apathy. despair. 
bitterness, resentment. and social disorganization have created serious social 
and economic nroblems in the Snanish-American areas; and those problems have 
so far defied all attempts to resolve them.” 


VIOLENCE 


The Spanish-Americans were and are a generally peaceable. unarmed people. 
Guns and ammunition were so scarce during the Spanish and Mexican periods 
that the average Spanish-American found it difficult to obtain them. The village 
population, in order to secure itself from Indian attacks. was forced to fall back 
upon Indian weapons. Villagers became very proficient in the use of the lance 
and the bow and arrow. Not until after the coming of the Americans was the 
average village inhabitant able to seeure guns, Even then. the village people 
seldom earried weapons. Few of them hunted for sport, and as a people they 
never became habituated to the earrving of personal weapons. 

The institution of the blood feud found among many peasant people did not 
exist among Spanish-American villagers. Although young men were quite sensitive 
about their honor, they also felt an abhorrence to the shedding of human blood so 
that killings were comparatively rare. When killings did occur. the killer usually 
left the village. Although he might be killed bv the relatives of the slain person, 
there were few retaliatorv murders of related kinsmen. Even when villages were 
split into factions by village leaders competing for power, deliberate killings 
were rare. 

———— 
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The Spanish-Americans were, therefore, helpless against the invasion of numer- 
ous, Mexican-hating, Anglo-American ranchers and cowboys, who swarmed into 
New Mexico from Texas in the 1870s and 1880s. The cowboys brought with them 
a fundamental contempt and hatred for all Spanish-speaking people. The Spanish- 
Americans were murdered, their women mistreated, their lands stolen, their 
livestock rustled, and their people humiliated. In defense or retaliation they 
could do virtually nothing. The Spanish-Americans could only take refuge in 
a futile hate that has made the word “Texas” a hiss and a by-word throughout 
all of Spanish-American New Mexico. 

Hundreds of examples of the mistreatment of the Spanish-speaking people 
by Anglo-American ranchers and cowboys in the 19th Century can be found in 
the literature. Most of the sheep and cattle wars that flared throughout the State 
during that period were largely between Anglo-American cattlemen and Spanish- 
American sheep ranchers. The fate of Don Teofilo ‘Trujillo, one of the earliest 
settlers of San Luis Valley in southern Colorado, is an example of what took 
place throughout the Spanish-American area. In 1864 Texas cowboys burned his 
home and ranch headquarters.” Also in 1864 bands of lawless Texans rode 
throughout Lincoln County, New Mexico, killing the Spanish-Americans, molest- 
ing their families, destroying their crops, and rustling their livestock.” Thev 
also threatened any Anglo-American who hired them. William A. Keleher, an 
outstanding New Mexico lawyer and historian, quotes an early American settler 
in southern New Mexico as follows: 

“Many ‘Texans will not allow a Mexican to be employed on any of the ranches 
in this part of the country, where by threat of violence they can prevent it; and 
they will go to all lengths and stop at nothing in the shape of perjury or misrepre- 
sentation to invalidate or to upset titles of (sic) which any citizen may have 
acquired however honestly from a Mexican." * 

The prolonged violence against the Spanish-Americans runs like a bloody thread 
through New Mexico history. No Anglo-American can ever understand the atti- 
tudes of the Spanish-Americans toward Anglo-American culture and society with- 
out some knowledge of the mistreatment of the Spanish-Americans during the 
19th and the early 20th Centuries. Unfortunately, no modern history of New 
Mexico has been written from the Spanish-American point of view. Most Anglo 
historians slide lightly over the historical experiences of the Spanish-American 
inhabitants during the American period. 


MISCELLANEOUS FACTORS 


Several rather varied causes of land loss can be considered “miscellaneous 
factors.” They range from the impact of the homestead laws to the establish- 
ment of the National Forests. Most of these factors are related one way or an- 
other to government programs that benefitted the Anglo-Americans, but harmed 
the Spanish-Americans. Everyone of the programs was responsible for the loss by 
the Spanish-Americans of thousands of acres. 


THE HOMESTEAD LAWS 


Although the homestead laws brought about the settlement of the Midwest 
and provided free land to thousands of land-hungry Americans and foreign immi- 
grants, these laws were extremely harmful to the Spanish-Americans. In their 
search for land that could be homesteaded, large numbers of homesteaders 
poured into New Mexico. Most of the land that they patented had been used for 
several centuries by the Spanish-Americans, who through ignorance of American 
laws had failed to patent or to claim under the homestead laws the land that 
they were using. This situation was especially common in eastern and southern 
New Mexico.” 

In many sections of the State the homesteaded land was not suitable for com- 
mercial farming because of climatic fluctuations or a short growing season, but 
the homesteaders hung on as long as their financial resources permitted. In many 
areas of New Mexico thev were eventually forced to give up their claims. Before 
they left, they usually sold their land for what they could get for it or gave it to 
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merchants in.payment of their accounts. The merchants in turn developed 
ranches or sold the land to ranchers. Either way, the Spanish-Americans lost." , 


THE ESTABLISH MENT OF THE NATIONAL FORESTS . 


The establishment of the National Forest System in New Mexico ¿lso alienated 
millions of acres from the village ejidos of the Spanish-Americans without com- 
pensation. These lands, especially those in northern New Mexico, had been used 
by the Spanish-Americans since their settlement in the area. Their traditional 
use of these lands was ignored by both state and federal governments in the set- 
ting up of the National Forests. As a result, a cold war has come into existence 
between the villagers and the Forest Service. The Spanish-Americans strongly 
resent having to pay grazing fees for the right to use land that once belonged to 
their villages. They believe that they are being deliberately squeezd out of the 
National Forests to make room for larger Anglo-American commercial cattle and 
sheep outfits. They also feel strongly about having their hunting and timber- 
eutting rights subject to restrictions in areas where their people have freely 
carried on such activities for many generations. Spanish-American feelings about 
the U.S. Forest Service are becoming so bitter that undoubtedly there will be 
additional demonstrations and protest activities directed against that agency.* 


IRRIGATION AND FLOOD CONTROL PROJ ECTS © 


Before 1920 the majority of farmers along the Rio Grande and otier New 
Mexico rivers were largely small Spanish-American farmers. Here and there a 
relie Spanish-American village survives, inhabited by former land owners now 
working as farm hands. The installation of almost every large-scale irrigation 
project in New Mexico (such as tthe Caballo and the Elephant Butte Dams) 
place onerous financial burdens upon impoverished Spanish-American subsistence 
farmers. In most of the irrigation districts a fixed financial charge is placed on 
each acre to be irrigated. This charge has to be paid in good years as well as in 
bad. The majority of the Spanish-American farmers have not been able to obtain 
the cash to pay the charges. Therefore, their land has been taken from them 
through court proceedings.?5 2 

Many Spanish-Americans believe that there were deliberate attempts to drive 
the Spanish-American farmers away from the land by both governmental and 
private agencies involved in irrigation projects. They state that government and 
irrigation officials were heard to say publicly that the projects would never pay 
for themselves so long as the majority of land users in the districts were small 
Spanish-American subsistence farmer. It is ironic that most of the Anglo com- 
mercial farmers would be in a bad way if all forms of government assistance, 
Which the subsistent Spanish-Americans never received, were eliminated.” 


' FEooD CONTROL AND CONSERVANCY DISTRICTS 


The establishment of flood-control and water-conservancy districts also effec- 
tively drove large numbers of Spanish-American farmers from their lands. Unable 
to pay fixed cash charges assessed against their land holdings by such a district, 
they were forced off by court decisions. No public study has even been made of 
the number of Spanish-American farmers forced to leave their lands; therefore, 
no one can estimate the number rendered landless. It is undoubtedly large. Most 
of such land loss would not have occurred had the economic and social charac- 
teristics of the small Spanish-American subsistence farmers been considered 
in the planning and the development of irrigation, flood control, and water con- 
servancy. Whenever expensive irrigation or other types of water-control districts 
are developed in New Mexico, the Spanish-Americans are eliminated from the 
farming areas unless the district is established with the needs of characteristics 
of Spanish-American farmers taken into consideration. 


33 Ibid., Baca and Keleher. 

au The author has talked to Spanish-Americans from many villages on almost every side 
of the Kit Carson National Forest. Without exception they expressed extremely hostile and 
bitter feelings toward the Forest Service. 

35 Hugh G. Galkins, Reconnaissance Survey of Human Dependency on Resources in the 
Rio Grande Watershed ( Cody a Soil Conservation Service, United States Department 
of A riculture, Pp. 36—39 and p. 99). 

he Santa Cruz Evination District Poibudactoue- Soil Conservation Service, United 
States Department of Agriculture, 1937), pp. 1 
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EROSION 


Spanish-American villages have also suffered heavily from erosion and stream. 
aggradation. Almost every major stream flowing from the northern mountains 
is lined. with abandoned villages, whose inhabitants were forced to leave because 
of their inability to maintain a permanent water supply or to prevent erosion of 
their farming lands. Although there is considerable debate as to whether the 
operations of large commercial Anglo-American livestock and lumber companies. 
in the late 19th and 20th Centuries triggered the present cycle of arroyo cutting, 
stream aggradation, and irregular stream flow, the ehanges in stream flow and. 
arroyo cutting have emptied many sections of their Spanish-American inhabitants. 
At the present. time erosion of BU Oen farming and grazing lands is a 
serious problem.” i 

FENCING 


In many “areas, especially those of eastern New Mexico, the fence was used to 
sequester. Spanish-American landholdings. Anglo ranchers fenced in large areas. 
If the small landholders protested, they were intimidated by armed cowboys. The 
village people, terrified of violence, usually abandoned their lands. Many entire’ 
villages were thus evacuated. Around Las Vegas the fencing activities of the large 
Anglo ranchers were responsible for the organization of a White Cap movement. 
among the desperate Spanish-American farmers and ranchers. The White Caps 
eut, fences, burned barns, and tried to drive out the intruding ranchers. The loss of 
life was amazingly small in view of the state of emotions. The organization was 
eventually put down by the state and the federal governments. Its leaders were 
either jailed or. assassinated." x 


DEPARTMEN T OF PUBLIC WELFARE 


The present requirements of the New Mexico Department of Public Welfare 
are also an important cause of land loss among the present day Spanish-American 
rural people. The small Spanish-American village farmer, unable to earn a 
living in the village and lacking the skills to find employment in a city, has had 
no choice but to fall back upon welfare. If he owns any land at all, he is in- 
eligible even when the land he owns is so small in size that it will not support 
his family as a farm. He, therefore, is forced either to abandon the land or to 
sell it for whatever price he can get and move to town. There seems to me no 
good reason why poverty-stricken Spanish-American village families should not 
be encouraged to remain in their villages, should not receive welfare benefits 
if they are otherwise eligible, and should not be allowed to farm their small 
property rather than be forced to move to urban areas. 


Impact OF LAND Loss ON THE SPANISH AMERICANS 


One source estimates that the Spanish-Americans have lost since 1854 well 
over two million acres of private lands, 1.7 million acres of communal land, one 
million acres taken by the State, and vast areas acquired by the federal govern- 
ment. 'This land loss is still eontinuing on a massive scale and has already been 
responsible for the destruction of the traditional Spanish-American rural upper- 
and middle-class groupings, has accelerated the cultural breakdown, and has 
caused high rates of immigration. Many of the northern counties have experi- 
eneed heavy immigration, as the village people have moved, to urban areas in. 
California, Colorado, Arizona, and Utah. But moving does not solve their prob- 
lems. They lack the skills, the education, and the knowledge of urban culture 
to succeed in the new environments. For many of them, the movement is only 
one from rural poverty to urban poverty ; and it also represents the transferral 
of complex social and economie problems from the rural to the urban areas. 

For New Mexico the destruction of the traditional Spanish-American village . 
life, destroyed by chronic land loss, has created a large distressed area covering 


37 Paul Walter, Jr., “The Spanish Speaking Community in New Mexico," Sociology and 
Rocial Research, "24 (November—December, 1939), pp. 150-57. See also Hugh G. Calkings, 
A Report on the Ouba Valley Vand Dette : Soil Conservation Service, United States 
Department of Agriculture, 1937 Destruction of Villages at San Marcial (Alququer- 
que; Soll Conservation Service, United States Department of Agriculture, 1937) ; Allan G. 

arper, et al, Man and Resources in the Middle Rio Grande Valley (Albuquerque : The 
University of New Mexico Press, 1943), pp. 30—31. 

88 Material obtained from interviews with inhabitants of Spanish-American villages in 
San Miguel County. 
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most of the northern part of the state. Northern New Mexico is scarred by poverty, 
malnutrition, eultural disorganization, family breakdown, rising indexes of juve- 
nile delinquency, and formidable rates of disease and infant mortality that are 
among the highest in the United States. The area survives on high rates of un- 
employment and welfare payments. Unless the state and the federal governments 
can devise effective cultural and economic programs acceptable to the village 
inhabitants to resolve these problems, the rest of New Mexico will find its prog- 
ress hampered, as more and more funds must be channeled into welfare pay- 
ments to northern New Mexico, The state cannot long prosper with significant 
islands of poverty in its midst. 

The Spanish-American inhabitants of northern New Mexico have been caught 
in a harsh cycle of cultural shock, resentment, hostility, bitterness, apathy, and 
even self-hatred, which has paralyzed their ability to deal effectively with their 
own problems. However, strong tides of unrest are beginning to run through the 
mountain valleys and down the streams into the urban centers. Before long, 
Spanish-American protest organizations will grow up in the villages, the migrant 
labor camps, and the urban slums and will begin to make ever more insistent de- 
mands upon state and federal governments and upon the Anglo-American Com- 
munity. 

If a coniprehenaive dialogue can be developed between the poor Spanish-Ameri- 
can groups on the one hand and the State and the Federal Governments and 
Anglos leaders on the other, problems may be resolved and unrest prevented. If 
a successful dialogue does not develop, many Spanish-American organizations 
could well begin to move down the road to civil disobedience. 

Dr. KxowLTON. Several Federal agencies have been directly respon- 
sible for heavy land loss and impoverishment of large numbers of 
Spanish-American people. The Bureau of Reclamation is one of them. 
Reclamation projects established by the Bureau on the Rio Grande 
at Elephant Butte and Caballo Dams encompassing a very fertile 
farming area around Hatch, N. Mex., to below El Paso, dispossessed 
hundreds of Spanish-American farmers because of their inability to 
pay the fixed irrigation charges assessed to their lands. This land has, 
for the most part, been sold to Anglo-American commercial farmers 
who in the past would have had serious problems in retaining their 
lands if it had not been for various agricultural subsidies never pro- 
vided for the subsistence-farming Spanish-Americans. 

The Middle Rio Grande Conservancy District is one of the most 
flagrant examples of the impoverishment of the Spanish-American 
people. This district was established by a group of Anglo-American 
leaders in Albuquerque to regulate stream flow along the Rio Grande 
River and prevent flood damage to the Albuquerque region. It is true. 
that the District has to some degree discharged these functions, but at 
the expense of thousands of Spanish Americans. To my knowledge, the 
District through foreclosures has dispossessed over 7,000 Spanish- 
American farmers in the counties covered by the District because of 
the same inability to pay high fixed charges. To make matters worse, 
the people of the area covered by the District were never allowed to 

vote for the directors that dispossessed them of their lands. By New 
Mexican law, the directors were chosen by the district judge. This is 
an open and notorious example of taxation and land confiscation with- 
out representation of the type that drove the American colonists to 
open rebellion against England. It can be said, almost without excep- 
tion, that wherever conservancy or irrigation projects have been estab- 
lished in New Mexico, they have benefitted the Ango-American popu- 
lation at the expense of the Spanish-Americans. 

Still another case is the Bureau of Land Management, This Bureau 
recently discovered that many rural Spanish-American people live on 
lands to which they apparently do not have legal title in the Anglo- 


73 


American sense of the term, even though some of them have resided 
on this land since before it became part of the United States. Once 
again poor Sapnish-American rural people are in danger of being 
forced out of their homes and off lands that they have always thought 
belonged to them by a Federal agency. 

Although the Forest Service has modified its policies considerably 
and now seems anxious to assist the Spanish-American population on 
and around the national forests, its policies during the late 1960’s 
threatened to drive hundreds of Spanish-Americans, dependent upon 
national forest lands that had once belonged to the community land 
grants of the Spanish-American people, into deeper poverty or migra- 
tion. These policies were to a large degree responsible for the violence 
that broke out in New Mexico during that period. 

I would respectfully suggest to this Honorable Subcommittee that 
they conduct an investigation into the policies and practices of these 
and other Federal agencies in New Mexico that have been directly 
responsible for forcing thousands of poor Spanish-American farmers 
off of their lands and thus intensifying Spanish-American rural and 
urban poverty. 

The reason why I regard an investigation of this kind essential is 
that the activities of these and other State and Federal agencies have 
embittered the Spanish-American people to the extent that large 
numbers of the rural people among them regard the Government as 
one of their most serious enemies. They are deeply alienated from 
both the State and Federal Governments. They have suffered severely 
from the policies of many Government agencies and believe literally 
that no good ever comes from the Government. The Government taxes 
them, takes their land and water rights, drafts their sons and does 
nothing to really assist them. In my opinion, few groups in the United, 
States are so mistrustful of all Government as the poor rural Spanish- 
Americans. It is dangerous to the social peace of any society when a 
substantial numbers of people view the Government as alien and hos- 
tile. It is of vital importance that the Federal Government take steps 
along the lines mentioned in your bill in such a way that the Spanish- 
American rural people develop trust and confidence in their Govern- 
ment and come to actually believe that it exists to serve them and to 
assist them to overcome the serious social and economic problems that 
beset them. 

Before going to my discussion of other causes of poverty among 
the Spanish-American people of New Mexico, I would like to focus 
briefly on the community land grants. There were grants of land, 
large or small, given to groups of settlers, at least 10 in number, to 
encourage them to develop agricultural and pastoral communities. 
Virtually every town or village that came into existence in New Mexico 
during the Spanish and Mexican periods was established upon such a 
land grant. Only the people of the village receiving the land grant 
had the right to utilize its resources. Each village inhabitant was given 
his house lot and strips of irrigated farming land in personal owner- 
ship. The rest of the land grant, by far the larger portion, was known 
as the village “ejido,” the common lands of the village. Every village 
resident had the right to graze livestock, cut wood, hunt, fish, and to 
utilize cther resources of the village commons. Each village and its 
land grant formed a small social and economic world. To the Spanish- 
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Americans the land belonged to the village people and the village 
people were of the land. The very idea that the land could be taken 
from the village to which it had been given was utterly remote to 
their basic political and economic philosophy. | 

The United States, in articles VIII and IX of the Treaty of Guada- 
lupe Hidalgo, signed in 1848, bringing to an end to the war between 
Mexico and the United States, and through which the United States 
acquired the Southwest, promised to protect the property, personal, 
and civil rights of the Mexican-American population of the region. It 
can be argued that the United States has never carried out the provi- 
sions of that treaty. The primary responsibility for this failure rests 
both with Congress and with the executive branch. It was not until 
1854 that Congress established the Office of the Surveyor General of 
New Mexico and reserved the right to itself to approve or disapprove 
the titles of the more than 1,000 Spanish and Mexican land grants in 
New Mexico. The Surveyor General was to make recommendations 
to Congress after an investigation to approve or reject each land 
grant by congressional action. No provisions were made to survey. 
grant boundaries, to incorporate Spanish and Mexican concepts of 
landownership that were and are quite different from Anglo-Ameri-. 
can concepts, or for establishing an appeal process through the courts, 
from congressional decisions. Many historians have pointed out the 
terrible disadvantages under which a poor, non- English-speaking pop- 
ulation, unfamiliar with Anglo-American legal and political concepts, 
labored and the advantages given to Anglo-American claimants en- 
dowed with financial resources and possessing many friends in Con- 
gress. Finally, the rising conflicts over land grants led to the estab- 
lishment by Congress of the Court of Private Land Claims to litigate 
all claims to land grants in 1895. The Court continued in existence 
until 1905. No claims were approved unless they measured up to the 
most rigorous requirements of Mexican or Spanish land laws of the 
time as defined and interpreted by Anglo-American judges and 
lawyers. l PER 

The whole judicial and congressional requirements were terribly 
expensive and simply not available to large numbers of poor Spanish- 
American farmers who thereby lost their lands. It can be argued that 
Congress because of the failure of the American Government to ful- 
fill the provisions of the Treaty of Guadalupe Hidalgo, has a moral 
responsibility to do so now. I would like to respectfully submit an- 
other article entitled “Violence in New Mexico” in which the problems 
of Anglo-American versus Mexican and Spanish landowning customs 
and practices are discussed, among other things, for the considera- 
tion of the honorable subcommittee. 

[The document referred to follows :] 


VIOLENCE IN NEw MEXICO 


(By Dr. Clark S. Knowlton) 


"The Land of Enchantment" is the official nickname of the state of New 
Mexico. Tourists, one of the major industries of the state, flock to New Mexico 
to ski, hunt, fish, hike, and picnic in the northern mountains, to visit the Na- 
tional Parks and Monuments, to photograph the “Quaint” Spanish-American 
villages, and to linger in the museums, the art galleries, and the picturesque nar- 
row lanes of Santa Fe and Taos. Few tourists are aware of the widespread mal- 
nutrition, the disease, the high mortality rates, the poverty, the unemployment, 
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the discrimination among the Spanish-speaking people of New Mexico concealed 
behind the tourist facade of “The Land of Enchantment.” * " 

Although fitful sparks and faint shudders of social unrest among the Spanish 
Americans during the 1950's bore witness that more serious social earthquakes 
and volcanic explosions might be expected in the future, few social scientists or 
state leaders paid any attention. Both had tended to characteristize the Spanish- 
Americans as a sleeping giant, inert, apathetic, hard to organize, and apparently 
resigned to poverty and discrimination. Many efforts to create an effective polit- 
ical movement among the Spanish Americans had failed? Few had tried to 
analyze the reasons for the failure of these attempts. In spite of the apparent 
inertness and apathy of the sleeping giant, both Anglo-American and Spanish- 
American political and economie leaders tip-toed around the state to avoid awak- 
ening him. | | 

For example, the author was asked in the spring of 1960 to serve as chairman 
of the editorial committee to prepare the New Mexiean state report on the 
social and economie eonditions of older people in New Mexico for the White 
House Conference on Aging sponsored by President Hisenhower.‘ In the course 
of preparing the report, the author suggested that as older Spanish Americans 
living in isolated half-abandoned rural villages had unique problems, a special 
section of the report ought to be devoted to them. He was told that this could 
not be done as it might "raise the racial issue". As late as 1965, Governor Camp- 
bell of New Mexico held a state conference on poverty in New Mexico. Not a 
single session of the conference foreused on the Spanish Americans, and their 
name was not found in the entire program, although the Indian groups in the 
state had several sections devoted to their problems. ` | | | 

Fünally on June 5, 1967 the molten magma of Spanish-American unrest broke 
through the social crust of convention in New Mexico. The state and federal 
governments had to resign themselves to the fact that the sleeping giant had 
awakened and that a social convulsion of major proportions was taking place in 
northern New Mexico. The racial issue had suddenly eome to life. The Spanish 
Americans could no longer be safely taken for granted. 

In this article, material will be presented on the June 5, 1960 courthouse raid, 
on.the life of Reies Lopez Tijerina, the most important Spanish-American leader 
of New Mexico, and on the sequence of events after the raid. The causes of unrest 
among the Spanish American people of New Mexico will be analyzed. The factors 
responsible for the loss of the land resources of the Spanish Americans will be 
discussed in some detail, and the impact of this land loss upon the Spanish- 
American village society and economy will be discussed. 


THE COURTHOUSE RAID 


State District Judge Paul S. Scarborough, on the morning of June 5, 1967, was 
holding arraignment proceedings for seven members of the Spanish-American 
organization, the Alianza Federal de Mercedes (The Federal Alliance of Land 
Grantees), in the Rio Arriba County courthouse in Tierra Amarilla, New Mexico. 
The seven men had been arrested the previous Friday, June 2nd, charged with 


1 Unfortunately no name has yet come into existence that is acceptable to all Spanish- 
speaking groups of Mexican origin in the Southwest. Before World War I, except for a 
small upper class group in New Mexico, all Spanish-speaking persons were called Mexicans 
and English-speaking individuals were known as Americans. This dichotomy reflected both 
the unwillingness of Anglo-Americans to accept Spanish-speaking people as social and 
political equals and the ambivalence of The Spanish Speaking about American citizenship. 
Around the end of the 19th century, the name Spanish American gradually spread through- 
out New Mexico and southern Colorado to differentiate the local Spanish-speaking group 
from more recent Mexican immigrants. Outside of New Mexico and Colorado, the term 
Spanish American is used jointly with Latin American to refer to the acculturating indi- 
vidual moving up the social class ladder. Since World War II, the name Mexican American 
has spread widely among young professionals, business men, and students, but it is still 
apt to be rejected in New Mexico and among older people. An even newer term, Chicano, 
probably originating in the urban slums of the Southwest, seems to. be an abbreviation of 
the Spanish word “Mexicano” for Mexican. It has become a badge of identity for militant 
student and urban youth groups even in New Mexico. The great masses of the poor still 
refer to themselves as Mexicans. 

2No detailed study has yet been made of the causes and characteristics of the steadily 
rising unrest among the Spanish Americans during the 1950’s and early 1960’s. 

3 Many efforts were made by union organizers, state political leaders, and militant indi- 
viduals to organize the village people during the 1930’s and 1940’s with little success. No 
historical study has been made of their endeavors. 

4See the Governor’s Pe MOT Pek la LUE on Aging, Aging with a Future in New Mexico, 
(Santa Fe, New Mexico: New Mexico State Department of Public Welfare, 1960). 

5 See the program, “The Governor's Conference on Economic Opportunity, April 23-24, 
1965, Western Skies Motel, Albuquerque, New Mexico. 
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attending an Alianza meeting declared illegal by the district attorney and by the 
state police commander. The accused were notified of their legal rights and re 
leased on bail. As they, their attorneys, and the courtroom spectators had left the 
building, a score of armed Spanish-American men drove up to the courthouse? 

'The raiders, among them Reies Lopez Tijerina, the president of the Alianza, 
after looking unsuccessfully for the district attorney, Alfonso Sanchez who had 
declared the meeting illegal, and for the Alianza members whom they believed to 
be jailed who had just been released on bail, wounded two police officers, ripped 
telephones from the courthouse walls, shot up police cars parked outside the 
building, and demolished a police two-way radio. They milled around for a short 
time uncertain what to do next, but they finally left before the state police arrived 
taking with them two hostages, a deputy sheriff and a UPI reporter. Passing 
through several police blockades, they stopped near Canjilon, New Mexico. Re- 
leasing the hostages, they disappeared into the mountains.’ 

'Three hundred and fifty national guardsmen, 150 state police, 24 members of 
the New Mexico Mounted patrol, the Jicarilla Apach Tribal Police, and the U.S. 
forest rangers were mobilized in the largest manhunt in New Mexican history. 
Much of the area around Tierra Amarilla was sealed off by road blocks from the 
rest of the state. Even though no martial law or state of emergency had been 
declared, police and national guardsmen fanned out through Spanish-American 
villages, breaking into homes, confiscating property, arresting individuals with- 
out warrants, and holding a number of people for a long period of time without 
adequate food or water in a sheep corral even though no charges had been placed 
against them. For all that night and most of the next day. a good part of northern 
New Mexico was treated by its own state government as though it were a hostile 
region that had to be militarily occupied and potential centers of civilian resist- 
ance to the occupying forces eliminated without regard for civil or personal 
rights. Reies Lopez Tijerina and the Alianza Federal de Mercedes captured na- 
tional headlines and entered New Mexican history.® 


REIES LOPEZ TIJERINA 


Born into a poor Mexican-American migrant family living near Falls City, 
Texas on September 21, 1923, Reies Lopez Tijerina has become the most impor- 
tant Spanish-American leader in New Mexico. His father, three times widowed, 
and with ten motherless children to support, migrated with his family through 
the harvest fields of the Southwest and the Midwest during the warmer months 
and wintered in the slums of San Antonio, Texas. Surviving as best it could, the 
family was driven three times, as Reies relates, from farms by Anglo-American 
landowners who refused to pay the family for crops that family members had 
harvested. The mild but Anglo-hating father. after the day’s work was over, filled 
his children with stories of the mistreatment and the injustices inflicted upon the 
Mexican Americans in Texas.’ 

The stories told about his paternal great-grandfather and grandfather deeply 
influenced Reies’ life. His great-grandfather was a Mexican-American rancher 
raising cattle and horses on a family land grant near Laredo, Texas. Invading 
Anglo-American ranchers moved cattle upon the grant. When the great-grand- 
father protested, he was accused by the ranchers of rustling horses and cattle. 
Six Texas Rangers hung him in front of his family. His grandfather became a 
border raider raiding Anglo-American ranches and settlements in south Texas. 
Reies Lopez Tijerina is thus a product of the intense and bitter conflicts between 
Anglo Texans and Mexican Americans along the border. 


$ For newspapers accounts of the raid see the New York Times. June 6, 1967; Denver 

Post. June 6, 1967; Albuquerque Journal, June 6, 1967; and the El Paso Times, June 6, 
1967. 
7 The most comprehensive account of the raid, the tangled sequence of events that led up 
to it. and the over-reaction of the state government is found in Peter Nabakov, Tijerina 
and the Courthouse Raid, Albuquerque: University of New Mexico Press, 1969. See also 
Michael Jenkinson, Tijernia: Land Grant Conflict in New Mexico,( Albuquerque: Paisano 
Press, 1968); Calvin Kentfield, New York Times Magazine, July 16, 1967; and Clark 
S. Knowlton, “Guerrillas of Rio Arriba: The New Mexico Lanad War”, The Nation, Vol. 
206 (June 17, 1968) 792—196. 

8 See New York Times. June 7-11, 1967; New Mexican. June 7-11, 1967: Albuquerque 
o une 7-11; Albuquerque Tribune, June 7-11, 1967; and the National Observer, 

une 12. 1967. 

? Little material exists on the life of Reies Lopez Tijerina except what he has communi- 
ented. For newspaper accounts of his life see the Albuquerque Tribune, June 9, 1967; El 
Tono p unes, November 10, 1967. A convenient summary can be found in Nabakov, op. cit., 

¥ — ad 9. 
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As a young boy, Reies' life was deeply affected by a religious experience in a 
migrant labor camp in the Midwest. The family was visited by an Anglo-Ameri- 
can Protestant missionary who left a copy of the New Testament with the passive 
Catholic Tijerinas. Reies read through the book before going to bed. Falling 
asleep, he claims that God appeared to him in a dream calling him to lead the 
Mexican-American people out of sin, poverty, and bondage. Equipped with little 
more than a sixth grade education, he enrolled as a young man in the Assembly 
of God Bible College in Yaleta, Texas, near El Paso. Licensed as a minister, he 
was sent to Santa Fe, New Mexico, to assist the local Assembly of God ministers 
in conducting revivals. A fiery preacher, he soon attracted considerable atten- 
tion among the Spanish-Americans and built up a religious following. He claims 
that he was stripped of his ministerial license by the Church because he told the 
people that the poor should not contribute to the Church but that the Church 
should serve the poor. 

Ousted from the ministry at the age of 23, he vagabonded around the impov- 
erished Spanish-American villages of northern New Mexico talking to the local 
people about the fascinating unwritten history of the northern villages, discuss- 
ing local problems, and absorbing the religious, almost medieval mystical at- 
mosphere of the rural northern Spanish-Americans, trapped in poverty, alienated 
from the modern American world, and in search of a messiah who might secure 
for them the return of their land and water and who could create for them a 
viable way of life based upon traditional Spanish-American values. Settling in 
Tierra Amarilla, he found a wife and secured employment. Inevitably he became 
familiar with the land problems of the region. 

Unable to support his growing family, he left Tierra Amarilla several years 
later. For almost thirteen years, he moved in the migrant stream from Texas 
through New Mexico and Arizona to California and from the Southwest to the 
Midwest. Constantly on the move, now working in the harvesting fields and now 
preaching as an itinerant unlicensed Pentecostal minister, he became quite famil- 
iar with the social and economic characteristics, the yearnings, the aspirations, 
and the rising muted bitterness of the Mexican-American community. Finally in 
1957 he led a group of around 17 Mexican-American families to Arizona. 

Buying a piece of land near Casa Grande, Arizona, the small commune erected 
their simple homes, built a church, and sought employment on the surrounding 
farms and ranches. Inevitably conflicts erupted between the Mexican-Americans 
and the surrounding Anglo-American community whose members blamed the 
small cluster of Mexican-American families for many unsolved crimes and for 
missing property. Finally, Reies was caught by the outward reaching tentacles 
of the local law enforcement system. He was indicted for: (1) stealing tires from 
a trailer and (2) trying to free his jailed brother, Margarito Tijerina, from the 
local jail. The first charge was dropped. While on trial for the second indictment, 
Reies, during a court recess, vanished into Mexico. 

He remained six years in Mexico living much of the time in Mexico City. What 
he did and how he supported himself and his family are obscured and shadowy. 
He claims that he spent much of his time researching into the history of Mexi- 
can and Spanish land grants in New Mexico. Somewhere along the line, he did 
manage to acquire a. considerable knowledge about the New Mexican grants. 
Some evidence exists that he worked with the more militant peasant groups in 
Mexico and may have been deported for his activities to the United States. At any 
rate, the statute of limitations seems to have precluded further prosecution on 
the Arizona charges after he crossed the border. 

Upon leaving Mexico, he settled in Tierra Amarilla, New Mexico with his 
family. He returned to New Mexico not as a Pentecostal minister but as a social 
reformer firmly grounded in the traditions of the Mexican Revolution and in the 
agrarian philosophy of militant rural Mexican groups that the land should be- 
long to the people who needed it to support their families and not to large corpo- 
rations or to individual ranchers controlling extensive acreages. With such a 
philosophy, it was inevitable that he should become embroiled in local land con- 
troversies with Anglo-American ranchers encroaching upon traditional Spanish- 
American land holdings. 

Spanish and Mexican governors in New Mexico were always hard put to con- 
trol the rebellious and fiercely independent Spanish-American frontiersmen in the 
Tierra Amarilla area. The region was settled by large Spanish-American family 
groups who traded, fought, and intermixed with Ute, Navajo, and Apache In- 
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lians. They have always resisted efforts by any government, Spanish, Mexican, or 
American, to control or to interfere with their activities,” VM | 

Hostility toward Anglo Americans and bitterness over loss of community 
land resources have burned hotly in Tierra Amarilla. The land grant upon which 
the community and its neighbors existed was acquired through fraud toward 
the end of the 19th century by Thomas B. Catron, a prominent Anglo-American 
politician and businessman." The land was then sold to Anglo American land and 
cattle companies who have struggled to clear off the Spanish-American in- 
habitants by intimidation and legal action. The Spanish Americans have re- 
taliated by burning ranch buildings, cutting fences, and killing livestock." 
Although a cold war has existed for almost a century between the local Spanish 
Americans and encroaching Anglo-American ranchers very few lives have been 
lost. | 

During the late 1950's and early 1960's, incidents of violence increased as the 
homes and ranch buildings of prominent Anglo-Ameriean ranchers in Rio Arriba 
County were burned, Neither the police nor the F.B.I. were able to identify the 
leaders or to make many arrests. The Anglo-American ranchers hired gunmen 
and retaliated. Reies Lopez Tijerina was suspected by thé ranchers as being one 
of the leaders of the local Spanish-Ameriean resistance movement known as the 
Black Hand. His life was threatened, he retreated to Albuquerque and secured 
employment as a janitor in a local Presbyterian Church. He associated with 
the Spanish-American refugees fleeing poverty and land loss in the northeru 
villages and finally, around 1963 organized the Alianza Federal de Mercedes.” 

Most Anglo-American inhabitants of New Mexico, the majority of whom bave 
entered the state sínce the 1940's, were probably quite puzzled by the emergence 
denouncing Anglo-American society and demanding the return of the land grants 
of the Alianza Federal de Mercedes, the fierce rhetoric of Reles Lopez Tijerina 


10 The best social history of the Tierra Amarilla region is Frances L. Swadesh, (*Hispame. 
Americas of the Ute Frontier: From the Chama Valley to the San Juan Basin, 1694— 
1960.” University of Colorado, unpublished doctoral dissertation, 1966). 

1 No history of the Tierra Amarilla land grant could be found.. The following account of 
the method by which Catron acquired the Tierra Amarilla Land Grant is taken from a 
19th Century New Mexican newspaper, The People's Advocate, October 22, 1892, “In 1832, 
what is known as the Tierra Amarilla land grant was made by the authorities of the 
Mexican government to Manuel Martinez, his eight sons, and their associates, who might: 
desire to accompany them to take possession of and colonize the land. The grantees and 
their associates were prevented from taking immediate possession because of Indiah 
hostilities. But within a few years they did take possession. On June 21, 1850, the govern- 
ment confirmed the grant to Francisco Martinez, one of the eight sons of Manuel Martinez, . 
then deceased and the representative of his brothers and their associate colonists. Imme- 
diately after confirmation, he gave the heads of all the families during the years 1860 to 
1805 living on the grant, deeds for plecos of land, agricultural land with the rights of 
economical and profitable irrigation. These deeds carried with them the right to pastures, 
water, wood, lumber, and free common roads throughout the entire grant. These people, one 
thousand of them, continued to live on this grant in contentment until Thomas B. Catron 
appeared on the scene. During the latter seventies and early eighties, Catron acquired the 
interests in this grant of the eight sons of Manuel Martinez and of their descendants where 
the sons were dead. On August 17, 1883, he filed his bill in chancery in the office of the. 
district court for this judicial district in Santa Fe in a suit to quiet title in this grant in 
himself and on the next day, August 18th, he served summons against 2,000 Mexican 

eople living there under the above related cireumstances. Summons was had by publication 
In the Springer Stockman, an English paper published at Springer in a different part of the 
territory, and across the main range of the Rockles, not one single copy of which circu- 
lated in their county. At the time, Catron was attending court in the county, knew the 
people, and made no effort to give them information. In fact, he tried to conceal it. Title of 
the suit was directed against the unknown heirs of Manuel Martinez Eusebio Martinez, 
Sixto Martinez, and all others claiming parts or interests in the Tierra Amarilla grant not 
mentioning the name of a single one of these people who were well known to him as residents 
of the grant. The suit was filed on August 17th, summon published the next day, and on 
September 28th, just forty days after filing the suit a decree was made and entered declar- 
ing Catron's title to be perfect and absolute to every part and parcel of the grant except 
about fifty acres owned and cultivated by some of the heirs of Francisco Martinez which he 
excepted to his suit. The people knew nothing of this decree of court for almost seven years 
after it was entered . . .”. 

Some evidence exists that the above newspaper story is correct. Governor L. Bradford 
Prince in his message to the state legislature of New Mexico dated Dec. 28, 1892 said: 
“In my last message, I endeavored to point out the dangerous character of the act to quiet 
titles. The object of this law is not objectionable but it can be abused in such a way as to 
defraud hundreds of land owners or unknown heirs, and then serving them by publication 
in some obscure newspaper or one published at a great distance from their residence, and 
in a language which they do not understand. I have heard of one case in which a party 
who had bought the interest of a single heir in a grant which had a multitude of owners 
thus employed this law and those interested never knew or heard of any suit until after a 
decree had been entered depriving them of their right". 

72 A brief analysis of the rise of unrest among the Spanish Americans during this period 
and their futile efforts to intimidate the encroaching Anglo-American ranchers can be 
found in New York Times, June 4, 1967. 

33 Ibid. Some supplementary material obtained from Reies Lopez Tijerina. 
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that cover so much of New Mexico to their former Spanish-American owners, 
and by the claim that the Spanish Americans have been deeply wronged by Anglo 
Americans. Lacking any real knowledge of New Mexican history, they are almost 
totally unaware. of the extremely harsh impact of Anglo-American legal, politi- 
cal, and economie systems upon Spanish-American landholdings, culturé, lan- 
guage, and economic position in the state. +. ` | 

. .The Spanish Americans, along with other Spanish-speaking groups in the 
Southwest, have been rather ignored by scholars, journalists, and government 
‘agencies. Not a single comprehensive history of the Mexican Americans. or the 
Spanish Americans has been written. Few novelists or short story writers have 
used them as themes. Community.studies that have been máde by sociologists or 
anthropologists are for the most part outdated.“ The rise of a generation of 
-Spanish-American and Mexican-American historians, social scientists, novelists, 
essayists, poets, musicians, and artits who can, through the medium of history, 
social studies, literature, music, and art, describe the experiences of their people 
in the United States is badly needed. l l TD 


CAUSES OF SPANISH-AMERICAN UNREST. IN NEW MEXICO 


Few English-speaking people are aware of the long, bloody ‘history: of the 
Southwest. The first area in the United States to experience European settle- 
ment, it was explored and settled by the Spanish in the 16th and 17th centuries. 
Undergoing the first Indian wars, as Apache, Pueblo, and Navajo fought against 
Spanish control, it witnessed the last as Apache bullets whistled through the 
Southwestern mountain passes until almost the end of the 19th century. Con- 
quered by the United States in the Mexican-American war, its Indian and 
Spanish-speaking inhabitants were forced to become American citizens against 
their will.” m 22 MS JE UE. 

Mexican American and Spanish American met Anglo American in the South- 
west at a turn in the long, not-yet-ended process of cultural contacts between 
‘Spanish-speaking and English-speaking peoples. The attitudes of each toward the 
other were moulded by religious, political, and economie conflicts between Spain 
and England before Mexiean American and Anglo Ameriean existed. England, 
.Sword arm and buckler of Protestantism, fought the Spanish Empire, the pro- 


.. 4'The following studies will provide fairly good but spotty information on the culture, 
and on social and economic changes among the Spanish American village people. The base 
line against which change can be measured among the Spanish-American villages is pro 
vided by an excellent series of studies by Hugh C. Calkins issued by the Southwest Region, 
Soil Conservation Series, U.S. Department of Agriculture, Albuquerque, New Mexico, in 
the late 1930’s. Unfortunately, they are out of print and hard to find. Tewa Basin Study, 
Vol. 2, The Spanish American Villages, 1935, Reconnaissance Survey of Human Dependency 
on Resources in the Rio Grande Watershed, 1936; A Report on the Cuba Valley, 1938; 
Destruction of Villages at San Marcial, 1937 ; Notes on Community Owned Land Grants in 
New Mexico. 1937: The Santa Cruz Irrigation District, 1937; Rural Rehabilitation in New 
-Mexico, 1937; Tijeras Canyon-Moriarity Area, 1937 ;- Village Dependency on Migratory 
.Labor in the Upper Rio Grande, 1937; Village Livelihood in the Upper Rio Grande Area 
and a note on the Level of Village Livelihood in the Upper Rio Grande, 1937.. Other good 
although somewhat dated studies are: George I. Sanchez, The Forgotten People, (Albu- 
querque, N.M. : Calvin Horn, Publisher, Inc. 1967), (a reprint of an earlier edition). Sigurd 
Johansen, Rural Social Organization in a Spanish-American Culture Area, (Albuquerque, 
N.M.: The University of New Mexico Press, 1948), Olen E. Leonard, Role of the Land 
Grant in the Social Organization and Social Processes of a Spanish-American Village in 
New Mexico, (Ann Arbor; Michigan; Edwards Brothers, Inc. 1943), Charles P. Loomis 
:and Olen E. Leonard, Culture of a Contemporary Rural Community, (Washington, D.C. : 
Bureau of Agricultural Economics, U.S. Department of Agriculture 1941) ; Lyle Saunders, 
Cultural Differences and Medical Oare, (New York: Russell Sage Foundation ; 
Charles P. Loomis, “El Cerrito, New Mexico: A Changing Village", New Mexico Hiatorical 
Review, Vol. 33 (January. 1958), 53-75 ; Munro Edmundson, Los Manitos, (New Orleans: 
Middle American Research Institute, Tulane University, 1957) ; Allan G. Harper, Andrew 
Cordova, and Kalervo Oberg, Man and Resources in the Middle Rio Grande Valley, (Albu- 
querque. N.M.: University of New Mexico Press, 1943; Donovan Senter, ‘Acculturation 
among New Mexican Villagers in Comparison to Adjustment Patterns of Other Spanish- 
Speaking Americans”, Rural Sociology, Vol. 10 (March, 1954), (31-47); and Paul A. 
Walter, “The Spanish-Speaking Community in New Mexico”, Sociology and Social Research, 
Vol. 24 (November-December, 1939) 150—157. Several more recent studies are: Clark S. 
Knowlton, “The Spanish Americans in New Mexico”, Sociology and Social Research, Vol. 
-45 (July, 1961), 448—454 ; "Patron-Peon Pattern Among the Spanish Americans of New 
Mexico”, Social Forces, Vol. 40 (October, 1962). 12-17; “Land Grant Problems Among the 
State's Spanish Americans," New Mewico Business, Vol. 20 (June, 1967), 1-13; “Spanish- 
Dang People of the Southwest", published in Differences That Make the Difference, 
(Washington, D.C.: Joint Commission on Correctional Manpower and Training, 1907). 
13-26; and “Changing Spanish-American Villages of Northern New Mexico”, Sociology and 
Social Research, Vol. 583, (July, 1969), 455—474. PII ; 

15 Lynn I. Perrigo, Texas and Our Spanish Southwest, (Dallas: Banks, Upshaw and Co., 
1960), 96-323; Lamar. op. cit. 23-301; Bugene Hollon: The Southwest: Old and New, 
(New York: Alfred A. Knopf, 1961) 86-152. 
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tector of the Catholic faith for several centuries. Spanish colonizers, explorers, 
and conquistadorss struggled to monopolize the New World and to protect it 
from English pirates and merchants who were ever on the prowl for commer- 
cial and territorial footholds in the New World. Even though peace might exist 
in Europe between Spain and England, it seldom penetrated into the waters 
around Latin America. Anglo American and Mexican American thus confronted 
each other in the Southwest as heirs of the long centuries of conflict and hostility 
between England and Spain.” 

In the Southwest, the fundamental conflict between Anglo American and 
Mexican American and Spanish American was primarily over control and own- 
ership of natural resources such as land, water, and minerals. The Anglo- 
American intruders found that Mexican Americans either owned or had prior 
rights of settlement to much of the good agricultural land, the range, and the 
water resources of the Southwest. The Mexican Americans were most reluctant 
to sell their resources. Therefore, the Anglo-Americans in one form or another 
throughout the Southwest expropriated the land and water resources that they 
hungered for." 

The Spanish Americans are the descendants of Spanish and Mexican colonists 
who entered New Mexico for the most part from the 16th to the 18th centuries.” 
Almost completely isolated from other Spanish and Mexican settlements, they 
developed a distinctive quite unique rural village culture well-adjusted to their 
natural environment.” Establishing the first permanent European settlements 
in what is now the United States, they gradually spread, as Indian pressures 
and population increases permitted, into the mountain valleys of northern 
New Mexico and southern Colorado, down the streams originating in the moun- 
tains, and out into the plains of southeastern Colorado, eastern New Mexico 
and western Texas.? Because of their long isolation, the Spanish Americans 
differ subtly in dialect of Spanish spoken, education, racial composition, urban- 
rural residence, amount of English utilized, length of residence in the United 
States, social class system, and integration into Anglo-American society from 
other Spanish-speaking groups in the Southwest. 

New Mexico became part of the United States in 1846 through military con- 
quest, The Spanish Americans did not migrate voluntarily to the United States 
in search of religious freedom, economie opportunities, or to escape political 
oppression as did so many other ethnie and racial groupings. The simple brutal 
fact of Spanish-American history is that they were conquered in war and forced 
to become American citizens against their will. This aet of violence lies at the 
root of Spanish-American unrest in New Mexico. 

Even though the property rights and personal liberties of the Spanish-speaking 
people of New Mexico were guaranteed to them by the Treaty of Guadalune 
Hidalgo," the government of the. United States took no measures to enforce the 


16 Rafael Altamira, A History of Spain, (New York: D. Van Nostrand Co.. Tne.. 1949) : 
G. M. Trevelyan, History of England Vol. 2. The Tudors and the Stuart Era, (Garden City, 
N.Y.: Doubledav & Co.. Inc.. 1954) : and Jacques Pirenne, The Tides of History, Vol. 2, 
(New York: E. P. Dutton & Co.. 1963). 

17 Perrigo. op. cit., Lamar, op. cit.; and Allan G. Harper, Andrew R. Cordova. and 
Kalervo Oberg, Man and Resources in the Middle Rio Grande Valley, (Albuquerque: The 
University of New Mexico Press. 1943). 

18 Little scientific information can be found on the racial characteristics of the Spanish- 
American people. The original Spanish settlers were quite diverse ethnicallv coming from 
various sections of Spain. Groups of Mexican Indians came into New Mexico as foot 
soldiers and workers. Some early inter-mixture took place with Pueblo Indians. Navajo 
and Apache Women were taken as slaves and lived among the Spanish Americans leaving a 
mixed offspring. Early Anglo-American and French-Canadian tranners, soldiers, and cow- 
boys married Spanish-American women. Their children were often reared as Spanish 
Americans. As a result many Spanish Americans have Anglo-American names. See John 
Burma, Snanish-Speakina Groups in the United States, (Durham. N.C.: Duke University 
Press) 4—5: Carey McWilliams. North from Mexico, J. P. Lippincott Co., 1949) 63-68. 

19 See Calkins : Leonard, on. cit. ; Loomis, op. cit. : Edmundson. op. cit. 

» T. Evetts Halev. The XIT Ranch of Texas and the Early Days of the Llano Estacado, 
(Norman. Okla. : University of Oklahoma Press, 1953). 18-37. 

31 The Treaty of Guadalupe Hidalgo that ended the state of war hetween the Unite4 
States and Mexico was executed at the City of Guadalupe Hidalzo. Mexico. Fehruarv 2 
1848. Ratification was exchanged at Queretaro. Mexico May 30. 1848, and the official 
proclamation was made on July 4. 1848. Articles Eight and Nine of the Treaty that enaran- 
tee the nroperty and liberties of the former Mexican nations of the conquered territories 
read as follows: Article Eight titled “Rights of Mexicans Established in territories Ceded 
fo United States”—“Mexicans now established in territories nreviously belonging to 
Mextco. and which remain for the future within the limits of the United States, as defined 
hv the present treaty. shall be free to continue where they new reside. or to remove at anv 
time to the Mexican republic, retaining the property which they possess in the said terri- 
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provisions of the treaty. Abandoned by the Mexican government and receiving 
no protection from the American government, the Spanish Americans were never 
able to protect their property or their personal and civil liberties from the ac- 
quisitive, materialistic, ruthless, armed, dynamic, and prejudiced Anglo-Ameri- 
can settlers.” 

Although other important causes of social unrest among the present Spanish- 
American rural people are: (1) the loss of their land and water resources to the 
Anglo-American, (2) the negative impact of local, state, and federal systems of 
government that taxed them harshly failed to protect their property rights, 
drafted their young men, refused to acknowledge or to accept their language and 
culture and that has been unwilling to provide Spanish Americans with such 
basic amenities as decent school systems and good roads, (3) the chronic exist- 
ence of poverty and unemployment, (4) discrimination and segregation, and (5) 
the inability of the Spanish Americans to secure a serious and respectful hear- 
ing from private and public agencies for their complex multiple problems, a fun- 
damental cause of Spanish-American bittterness and resentment today is the 
amount of violence that they suffered from Anglo Americans from the period of 
conquest to almost the present time. l 

The Spanish Americans in New Mexico were defined by the conquering Anglo 
Americans as a natural resource to be exploited like any other natural resource 
in New Mexico for whatever profit they could be forced to yield to the Anglo 
Americans. They were treated as a conquered people without natural, human, 
or civic rights that needed to be respected. At no time did they ever receive 
even the minimum protection of the law against violence. The legal system of 
New Mexico, rather than protecting Spanish-American rights, became a major 
instrument of fraud and extortion through which the Spanish Americans were 
deprived of their land and water rights. 

Violence . . . The incredible violence inflicted upon Spanish Americans by 
Anglo Americans is a concealed aspect of New Mexican history seldom explored 
by Anglo-American historians. Located on the far northern Spanish and Mexican 
frontiers, the Spanish Americans were never able to secure adequate supplies of 
modern weapons. They were forced to defend themselves with Indian weapons 
such as the lanee and bow and arrow. Unused to the manipulation of firearms, the 
Spanish Americans were completely helpless before the violent, prejudiced, 
and armed Anglo Americans accustomed to using firearms to settle disputes. 

From the very beginning of the American military occupation of New Mexico, 
Anglo Americans refused to accept the Spanish Americans as equal citizens of 
a eommon country. The American troops that occupied New Mexico in 1846 
treated the Spanish-American population with violence and brutality. An Ameri- 


tories, or disposing thereof, and removing the proceeds wherever they please, without 
their being subjected on this account, to any contribution, tax, or charge whatever.” 

“Those who shall prefer to remain in the said territories, may either retain the title and 
rights of Mexican citizens, or acquire those of citizens of the United States. But they shall 
be under the obligation to make their election within one year from the date of the exchange 
of ratifieation of this treaty ; and those who shall remain in the said territories, after the 
expiration of that year, without having declared their intention to retain the character of 
Mexicans, shall be considered to have elected to become citizens of the United States." 

“In the said territories, property of every kind, now belonging to Mexicans not estab- 
lished there, shall be inviolably respected. The present owners, the heirs of these, and all 
Mexicans who may hereafter acauire said property by contract shall enjoy with respect to 
it guarantees equally sample as if the same belonged to citizens of the United States." 

Article Nine, “How Mexicans Remaining in Ceded Territories May Become Citizens of 
the United States," “Mexicans, who in the territories aforesaid shall not preserve the 
character of citizens of the Mexican republic. eonformably with what is stipulated in the 
preceding article, shall be incorporated into the Union of the United States, and be admit- 
ted at the proper time (to be judged of by the Congress of the United States) and to the 
enjoyment of all the rights of citizens of the United States, according to the principles of 
the Constitution: and in the meantime shall be maintained and protected in the free 
enjoyment of their liberty and property, and secured in the free exercise of their religion 
without restriction." See “Treaty of Peace Between the United States and Mexico.” Albert 
A. Zimmerman, (ed.) New Mezico Statutes, 1953, (Indianapolis, Ind.: The Allen Smith 
Co.. 1966), 362-380. 

?2 For the most hostile prejudiced attitudes and discriminatory practices of earlv Anglo- 
American ranchers and other English speaking immigrants toward the native Spanish- 
American population of New Mexico, see John H. Culley, Cattle, Horses, and Men, (Los 
Angeles : The Ward Ritchle Press, 1940), 21—22 ; Wayne Gard, Frontier Justice, (Norman : 
University of Oklahoma Press, 1949), 90-91; J. P. Rasch. “The Horrell War,” New Mexico 
Historical Review, 31 (July, 1956), 223-231: Blanche C. Grant. When Old Trails Were 
New, ( New York: The Press of the Pioneers, Inc., 1934), 154—155 ; and Edith M. Nicholl, 
toh of a Ranch Woman in New Mexico, (Cincinnati: The Editor Publishing Co., 
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.can citizen living in New. Mexico at the time called the American troops, “a 
degenerate military mob, violators of laws and order, heaping daily insults 
and injury upon the people. Price's (Price was the commanding officer of the 
American army of occupation) lack of military education and his apparent 
inability to control either officers or men has produced among the New Mexicans 
the strongest feelings of distrust and hatred and a desire to rebel exists among 
the inhabitants.? 

Because of this mistreatment at the hands of the Americans, an English 

traveler passing through the territory at the time, “found all over New Mex- 
ico... the most bitter feeling and most determined hostility. against the Ameri- 
cans who certainly in Santa Fe and elsewhere have not been very anxious to 
conciliate the people, but, by their bullying and overbearing demeanor towards 
them, have in a great measure, been the cause of hatred". 
. The unrest generated by the arrogance, the brutality, and the violence of the 
American troops, shaine at the failure of the Spanish Americans to resist Ameri- 
ean conquest, and a residue of Mexican patriotism brought about a Spanish- 
American and Indian revolt in northern New Mexico in 1847. The first American 
governor of New Mexico, Charles Bent, was killed in Taos, Other Americans 
died in Mora and Las Vegas. The revolt was rapidly crushed and the presumed 
rebels were severely punished for rebelling against a country to whom they had 
pledged no allegiance.” 

"Mrs. Thomas Boggs, stepdaughter of the slain governor records the punishment 
of the Taos Indians accused of participation in the revolt: “I well remember 
how severely the soldiers punished the offenders. One favorite pastime was to 
harness six Indians to an army ambulance and then at a signal put them on 
a run from the Pueblo, (the Indian Pueblo) to Taos. They would reach us 
exhausted, the crack of the driver's whip heralding their approach, with blood 
streaming from their unprotected backs and legs, one ambulance being followed 
by another and another, racing as they came on. And when the soldiers tired of 
this sport, their unfortunate ‘captives ended their miserable existence at the 
end of a rope”.” 

. The Spanish Americans were treated but little better. Many were hanged, 
and the towns of Mora and Las Vegas were destroyed.” 

A newspaper reproter writing from Santa Fe to the New York Tribune on 
June 12, 1847 said: “It is with feelings of profound sadness that we are obliged 
to record the disgraceful proceedings of our troops under Col. Price at Santa 
Fe. Their conduct has been characterized by the grossest insubordination ; 
they plunder at their pleasure the defenseless Mexican and give to his complaints 
no answer save contumelious reproaches or disgraceful blows. . . They cheat 
and browbeat the natives by day and when night comes, flown with insolence 
and wine, they resort to the fandangoes and give full scope to their unbridled 
passions". 28 

The American contempt and mistreatment of the Spanish Americans increased 
after the unsuccessful revolt. Rev. W. G. Kaphart, a Protestant missionary 
living in Santa Fe writes on June 27, 1851 about the Spanish Americans. 

“This is a conquered people and like all such, I have reason to believe that 
they secretly hate the Americans and would at any time gladly avail themselves 
of an opportunity to throw off the yoke. It was but a few days since that we had 
a rumored insurrection in Taos, and a company of artillery went there from 
this city to quell it. The report turned out to be false, but every American feels 
as if such a thing may be true at almost any day. We live upon a volcano, 
which but for the continual parade of arms would burst out almost any moment. 
There is but little room to doubt that there are many dissatisfied Mexicans who 
would at any time form a coalition with the savages against us, did they believe 
that, thus combined, they would be strong enough to route an army. The conduct 
of many Americans toward the Mexican population is calculated greatly to 
increase that feeling. In all their intercourse with them, they put on airs of 


23 Chris Emmett, Fort Union and the Winning of the Southwest, (Norman : University 
of Oklahoma Press, 1965), 53-54. 

2 George F. Ruxton. Ruston 0f the Rockies, collected by Clyde and Mae Reed Porter, 
edited by e eRoy R. Hafen. (Norman : University of Oklahoma Press, 1950), 180. 

2 Howard R. Lamar, The Far Southwest, 1856—1912, (New Haven: Yale University 
Press, 1966). 67—70. 

2 Denver Post, January 11, 1890. 

27 Ralph E. Twitchell, The History of the Military Occupation of the Territory of New 
Mexico from 1846 to 1851 by the Government of the United States, (Chicago: The Rio 
Grande Press, Inc., 1963), 136-146. 

28 Taken from Emmett, op. cit., 67-68. 
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superiority and treat the Mexicans as a degraded and inferior people, feeling 
secure in the protection of our military force".? 

The 537 Americans resident in New Mexico in the 1850’s were most reluctant 
to share political power with or to extend to the newly conquered 61,547 Spanish 
Americans the presumed democratic freedoms associated with American citizen- 
ship.” A petition submitted to the President of the United States by a group of 
resident American merchants opposed to the termination of military rule in 
New Mexico stated that: 

“We are fully convinced that there is no hope for the improvement of our 
territory unless Americans rule it, and that the spirit of Mexican rule must be 
corrupt and disgraceful in a Territory of the United States, and that we know 
from experience that under such rule there can be no sufficient guarantee for 
the secure enjoyment of property and even life’. 

The American conquest as Lamar expressed it was “a conquest of merchants 
who worried little about extending the glories of free government to their captive 
customers”. In short the Spanish Americans had imposed upon them a legal, 
economic, and political systems that made few adjustments to their customs, 
beliefs, values, and ideas; systems that they nave never managed to quite under- 
stand to this very day. 

The failure of the Federal Government to "Honor its treaty obligations with 
Mexico that required it to protect the property rights of the Spanish-speaking 
people of the Southwest was primarily responsible for the inability of the 
Spanish Americans to protect their landholdings. It was not until 1854 that the 
federal government finally got around to appointing a surveyor general to analyze 
land claims and titles in New Mexico. Upon arriving in Santa Fe in 1854, Sur- 
veyor General William Pelham found over one thousand land claims to be 
settled. Congress had sent him such complicated and burdensome instructions 
that a “paradise for lawyers" was created in New Mexico. Every land claim 
had to be approved by Congress. This could only be done by a long, difficult, 
expensive, and profitable legal and political campaign conducted by Anglo- 
American lawyers at the expense of Spanish-American owners and claimants 
of land grants.” Governor E. G. Ross described these lawyers as “sharp, shrewd 
Americans . . . possessed of some legal lore and with a large amount of cheek 
and an unusual quantity of low cunning and astuteness".* 

The Spanish Americans fell easy prey to unscrupulous Anglo Americans taking 
advantage of the defenseless conditions of the Spanish Americans and their 
ignorance of Anglo-American law. Sister Segale wrote in July 1873 as follows 
about the fate of the Spanish Americans in southern Colorado: 

“Another Indian scare is on. This will stop land grabbers for a while. Here any 
dishonest man can become possessor of the acres he covets. It has repeatedly 
happened that when a land grabber nails a small house on land acquired by 
spurious methods and a grabber more greedy than himself claims this theft 
the result is a fight; whoever kills the other holds possession. Such disturbances 
are of frequent occurrence; they cause a sensation for a few days then all is for- 
gotten. But the Mexican cannot forget that all his earthly possessions have gone 
into the hands of strangers. Woe to the poor native, if he attempts to retaliate. 
Many of our Mexicans hold lands by traditional possession of Mercedes, (land 
grants) and believe they are secure. The land sharper comes in and proves their 
claim is not legal. No matter that they have lived on the land for years, the 
Mexican must vamoose.” $ 

Reflecting upon what happened to the Spanish-speaking people of southern 
Colorado with the coming of the Anglo American, Sister Segale had grave fears 
for the native people of New Mexico, On August 1, 1879 she stated : "Grave prob- 
lems are ahead of us. The A.T. and Santa Fe Railroad is working its way toward 
Santa Fe. Progress is in sight; so is disaster to a certain portion of our native 
population. The labor of our pioneer missionaries will be destroyed by money 
making schemes. Deceit and dishonesty will rob the poor natives of everything. 


2° Found in Grant, op. cit., 154—155. 

æ Robert W. Larson, “Statehood for New Mexico, 1888-1912”, New Mexico Historical 
Review, 37 (July, 1962). 161-200. 

31 Emmett, op. cit., 105 

82 Lamar, on. cit., 63. 

83 Thid., 139-140. 

% Thid., 140. 

ss Sister Blandina Segale, At the End of the Santa Fe Trail, (Milwaukee: The Bruce 
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I saw this process take place in Trinidad. Nothing too bad for the natives— 
nothing too good for the land grabbers.” * 

When the railroad reached the Santa Fe region, her fears were confirmed. 
She comments on Feb. 28, 1883: "When the men from the states came out west to 
dispossess the poor natives of their lands, they used many subterfuges. One was to 
offer the owner of the land a handful of silver coins for the small service of mak- 
ing a mark on a paper. The mark was a cross which was accepted as a signature 
and by which the unsuspecting natives deeded away their lands. By this means, 
many a poor family was robbed of all its possessions. . . . The case of Dona will 
illustrate the tricks practiced by those land grabbers. . . . Dona was one of the 
victims of these unserupulous men. She was a benevolent old lady. When two 
handfuls of silver coins were offered her for merely making a cross on paper, 
she did it gladly, because it would enable her to help her poorer neighbors. A few 
months later she was notified to leave her home. She had signed away her 
property." * 

A few capable lawyers, during the 1870’s, managed to put together a unique, 
statewide political machine that within a few years came to control both political 
parties, state and federal judges, surveyor generals and other federal land officers, 
federal, state, and county officers, and the New Mexican congressional delegates. 
The majority of Anglo Americans and many of the Spanish Americans that played 
prominent legal, political, and business roles in New Mexico from the 1880’s to 
almost the 1890's belonged at one time or another to the Santa Fe Ring, as it was 
known. The leaders of the Santa Fe Ring were able to deeply influence the polit- 
1cal and economie destinies of New Mexico. With component loosely structured 
county rings, the Santa Fe Ring reaped rich benefits at the expense of the Spanish 
Americans during the development of the territory. 

“Thus the Santa Fe Ring became to all intents and purposes a close corpora- 
tion, and the syndicate it represented and controlled, came to be and has for 
many years been known as the Santa Fe Ring, a great combination which included 
all the lesser rings and dictated at will the legislation and general conduct of the 
affairs of the territory, with branches here and there in the lesser towns, but all 
subservient to the Central Head". 

“From the Land Grant Ring grew others, as the opportunities for speculation 
and plunder were developed. Cattle Rings, Publie Land Stealing Rings, Mining 
Rings, Treasury Rings, and Rings of almost every description grew up, till the 
affairs of the territory came to be run almost exclusively in the interest and for 
the benefit of combinations organized and headed by a few longheaded ambitious 
and unscrupulous Americans". 

The land grabbing activities of the Santa Fe Ring leaders and members will 
be diseussed in another section of this paper. 

The abuse of Anglo-American legal and political concepts by unscrupulous 
Anglo-American and their Spanish-American allies to steal Spanish American 
lands and to take advantage of the naive Spanish American people has born 
bitter political fruit in New Mexico. One of the most alienated minority groups 
in the United States, the Spanish Americans have little faith or trust in the 
political processes or principles of American democracy. Politics to them is a 
meaningless game played every two years. They enjoy the speeches and the 
excitement and will gladly receive their share of the political largess, but they 
do not really believe that the svstem has any meaning for them. They have seen 
presidents, senators, congressmen, governors, legislatures, judges, and politicians 
come and go without any improvement in their distressed conditions. They have 
heard numerous promises and have seen them all forgotten. A firm conviction 
exists among them that no Spanish American can obtain justice from the federal 
government, or the state and federal courts. They view the entire structure of 
government as Governor David Cargo expressed it “as being a natural antagonist 
who never helps them out"? 


THE COMING OF TIIE TEXANS 


With the ending of the Comanche barrier in West Texas and eastern New 
Mexico during the 1870's,” New Mexico was inundated by a horde of armed, 
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bellicose, land-hungry Texan ranchers in search of new pastures. Because of the 
events at the Alamo during the successful Texan rebellion against Mexico in the 
1830's, the chronic fighting between Texans and Mexicans along the Rio Grande 
that with some intervals of peace lasted into the 1900's, and the refusal of many 
Mexican-American communities in South Texas to resign themselves to Texan 
rule, the Texans treated the Spanish-speaking of the Southwest little better than 
they did the Indians. “Killing a Mexican was like killing an enemy in the inde- 
pendent war that apparently each Texan waged, and since it was a conflict with 
historic scores to settle, the killing carried a sort of immunity with it.* 

The Texan attitude of rejection, contempt, and intollerance toward the Spanish ' 
Americans and Mexican Americans infected other Anglo-American ranchers 
and settlers in New Mexico as the following quotation demonstrates: 

“Now the general management and running of the ranch (the Bell Ranch in 
eastern San Miguel County, New Mexico), before the eastern company acquired 
it and brought Arthur Risdal from the Paloduro Ranch in Texas to be general 
manager, the ranch had been in the hands of western men of the old stamp reared 
under the pioneer principles. They believed in the strong arm. He (Risdal), did 
not have to the full the prejudice against the Mexicans that prevailed almost 
universally among Americans. This attitude and state of feeling spread over 
the West from Texas .. . Its roots were in the Alamo. For the Texan of those 
days, it is true even of the present generation, the memory of that spot . . . kept 
alive a never failing flame of hatred and contempt for everything Mexican. As 
a result, the range men of those times treated the entire Spanish-American 
people as if they had no rights at all, refused to have any social relations with 
them, although some were of proud Spanish blood, killed them, dispossessed 
them of their lands, scattering their sheep, and drove off their cattle. The 
Mexieans being without means of self-defense became completely cowed and 
browbeaten.” * 

The impact of the Texans was first felt in southeastern New Mexico. 

“Socorro is one town on the Rio Grande north of El Paso which felt the full 
shock of gun rule. Its story is almost an epitome of southwestern history for it 
was by turns a Mexican village, a railroad town, and a cow town ... The trou- 
ble began with the war with Mexico. Before that, Socorro had been a peaceful 
Mexican town ruled by its ricos . . . fed by its sheep herds and fields and 
vineyards served by peons and Indian slaves. After the war with Mexico, Texas 
claimed the Rio Grande as its eastern boundary. Socorro was just over the river 
safely on New Mexican soil, but it was a focal point for westward drifting 
Texans. The early Texans were hard men, fighting men, and they hated Mexi- 
cans ... The Texans were gunmen. The Mexicans as a whole had never learned 
much about the use of firearms. The majority of them were peasants too poor 
to buy guns . . . They were helpless before these men with six shooters on their 
hips. The western invasion of the Texans was an armed invasion of an unarmed 
community. The Texans were not empowered to take occupied lands, but Mexi- 
cans did not count with them as oceupants. They took lands that had been sup- 
porting families in undisputed possession for a century . . .".? 

As the Texans spread deeper into New Mexico, they introduced a reign of 
terror. Keleher quotes an early American Settler in southern New Mexico as 
describing the coming of the Texans as follows: “Many Texans will not allow 
a Mexican to be employed on any of the ranches in this part of the country, 
where by threat of violence they can prevent it; and they will go to all lengths 
and stop at nothing in the shape of perjury or misrepresentation to invalidate 
it or to upset titles of which any citizen may have acquired, however honestly, 
from a Mexican”.* 

The following incident took place in the Spanish-American village of Loma 
Parda in San Miguel County, New Mexico. There were few Spanish-American 
communities that did not suffer similar outrages during the 19th century. 

“At the little town of Loma Parda located north of Las Vegas, the populace, 
led hy their police chief and postmaster, Edward Seaman, (note that he is an 
Anglo-American). decided to defend their cattle against the encroachments of the 
Texans. At first they were successful, for when some of the Texans arrived... 
they found seven head of Hittson's cattle but were nrevented from driving them 
off. The next day they returned but found the police of the precinct awaiting 
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them and left. The Texans gave the villagers little time in which to celebrate 
their apparent victory, for the.next day a raiding party of sixty gunmen appeared 
ready to brook any show of resistance. According to the official inquest, the im- 
mediate trouble began when Julian Baca, a resident, refused to surrender two 
horses. He tried to run into his house to escape the Texans but was seized from 
behind and pounded with pistols. A neighbor, Toribio Garcia attracted by Senora 
Baca's sereams that her husband was being killed, dashed into the street gun in 
hand. Over-awed by the sight of the armed Texans, he hastily retreated towards 
the protection of his house, but was shot through the back by one of the raiders, 
dying almost instantly. By this time Seaman had arrived at the scene with 
unfortunate consequences to himself. One of the Texans immediately accosted 
him with the remark: “What are you doing here, you damned son-of-a-bitch,” 
and followed it up with a slashing blow with his rifle across Seaman's face cut- 
ting a deep gash across the cheek bone and putting out the left eye. Delirious 
from the blow Seaman unwittingly ran into the corral only to find it filled with 
his adversaries. When he turned to escape he was dragged back into it by a 
Texan who snarled at him, “hold on, you son-of-a-bitch, we are not done with you 
yet." Desperately Seaman wrenched loose and stumbled towards the door of the 
house when he was shot from behind, falling forward on his face... the ball 
entering the back part of the head, came out just above the forehead tearing 
away quite a large piece of the skull and causing instant death. After doing 
away with their chief foe, the Texans raced up and down the streets, firing 
wildly and running off stock. When the local alealde ventured into the street 
to protest, he was callously shot through both legs. This ended the Mexicans’ 
last shred of resistance, and they helplessly huddled behind their adobe walls 
until finally their tormentors left the tortured town to its misery". 

The casual yet murderous attitude of the Texans toward Spanish Americans 
and Mexican Americans can be seen by the following report of a “harmless Texan 
prank": *Next morning we harnessed up our chuck team and went down the Rio 
Pecos. When we got ready to go, Henry and the boys went by and shot the houses 
full of holes. Urs’ men came up and they wasted a lot of ammunition also. After 
they had raised cain for quite awhile and thought everyone had seen them, they 
rode down the Rio Pecos after the wagons and horses and in about four days we 
reached Roswell and had a great fish fry on the Rio Hondo and Spring River’’.“ 

The steady movement of Texan cattlemen into New Mexico in search of good 
summer pasturage continues unabated to the present. “Poor New Mexico,” one 
Spanish American commented, “so close to Texas and so far from Heaven.” 
Wealthy urban Texans buy up large extensions of New Mexican real estate 
for summer homes, hunting and fishing preserves, investment, and tax purposes. 
The price of land is now so high that few Spanish Americans can afford to buy. 
Small Spanish-American ranchers and farmers are still being forced to leave 
their lands through devious legal and tax manipulations. Southern and Eastern 
New Mexico, from the Texan to the Coloradean line are filled with abandoned 
Spanish-American villages. Throughout the region, Spanish-American villages are 
slowly being replaced by Anglo-American cattle ranches. Many Texan business- 
men and ranchers will not employ Spanish Americans. As the village population 
are forced to migrate, the tax revenues of the affected counties shrink per- 
ceptably. The meager acres farmed by subsistence Spanish-American farmers 
somehow pay a higher land tax than the thousands of acres of the Anglo- 
American ranches. Neither the state nor the federal governments have provided 
any assistance to the retreating Spanish-American village population struggling 
to exist under serious economic and legal pressures from the encroaching Texans 
and other varieties of Southwestern Anglo Americans. | 


CAUSES OF LAND LOSS AMONG THE SPANISH AMERICANS 


Material on traditional Spanish-American land settlement patterns will be 
presented first. This will be followed by an analysis of conflicting Anglo-American 
and Spanish-American concepts of land ownership and land usage. The specific 
factors involved in land loss will be grouped under the eategories of political 
and legal, economie, and miscellaneous. And finally the impact of land loss upon 
the Spanish-American village economy will be treated. 

Spanish-American Land Settlement Patterns.—At the time of the American 
occupation of New Mexico, the majority of the Spanish Americans in northern 
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New Mexico lived in small, cooperative, semi-independent, peasant communities. 
Built around subsistence farming, livestock, handicrafts, Indian trade, hunting, 
and sporadic commerce with Mexico, the village economy was resistant to eco- 
nomic fluctuations. The traditions of mutual aid, kinship bonds, marriage, and 
the compadrazgo, created a tightly knit community. Viewing the world outside 
their village as unpredicable and dangerous, village people were and are reluctant 
to leave their village. The Spanish-American village population has had little 
sense of identity until very recently with larger social groupings such as the 
state, the region, the nation, or even an ethnic group. By definition, the village 
community included not only the inhabitants but also the land traditionally owned 
and used by the village population.“ | 

The land grant under Spanish and Mexican rule was the mechanism through 
which land passed into private hands. Three basic types of land grants, the 
community grant, the sitio, and the proprietary grant came into existence with 
subtle variations in each category. In northern New Mexico, the most important 
was the community land grant. For the purpose of establishing an agricultural 
settlement, the grant was given to a group of at least ten families. Receiving 
the land, the village families first chose a village site usually, but not always, 
centered around a plaza, selected house sites by lot, built an irrigation system, 
and divided up the irrigable land. The rest of the community land grant known 
as the “ejido” was utilized by the village population for grazing, hunting, fire- 
wood, and timber. Although the legal boundaries of the grant were apt to be 
vague and indefinite by Anglo-American legal standards, the village population 
knew precisely which land belonged to the village. 

Large grants of land known as sitios were granted to individuals for ranching 
purposes. Although the sitio grants were found in all parts of New Mexico they 
tended to predominate in the southern and eastern sections of New Mexico away 
from the major rivers bordered with community land grants. The livestock ranch 
or hacienda system based upon the subservience of an unfree working population 
to a powerful landowner never became very important in the mountains of 
northern New Mexico. 

The proprietary land grants were grants of land given to powerful individuals 
with means who in exchange for the land and other economic privileges promised 
to settle the land, build a church, develop an irrigation system, and provide mili- 
tary assistance when called upon. This type of a land grant was often made to 
deepen the zone of settlement, secure strategic locations, or to obtain the alle- 
giance of powerful individuals. With the passing of time, intermarriage, and 
the multiplication of generations, the sitio came to resemble a community land 
grant. 

On the isolated northern frontiers of the settled zone in northern New Mexico, 
family groups in search of good farming or grazing lands slipped away from 
existing villages. The squatter type settlement increased during the early period 
of American control, as Spanish Americans moved further away from centers 
of Anglo-American control.“ The Spanish and Mexican legal provisions for 
granting land had ceased to exist, and the Americans had not yev provided 
another system. As the Indians gradually came under military control on the 
plains, groups of Spanish-American families and ranchers moved eastward deep 
into the plains of eastern Colorado, western Oklahoma and Texas. The eastward 
moving Spanish-American frontier had received little notice from historians. 
Encountering the westward moving Texans, it was rolled back in a cloud of 
murder and violence.” 

Anglo Americans moving into New Mexico after the American conquest found 
that ready access to land, water, minerals, and timber offered the easiest wealth. 
As the Spanish Americans who controlled most of the available land resources 
were adverse to parting with them, Anglo-American lawyers had to devise legal 
mechanisms to challenge Spanish-American land titles. Serious struggles over 
land between the two groups developed early with the Anglo American in the 
role of the victorious aggressor and the Spanish American as a reluctant and 
bitter victim. Caught in the web of a strange political, economic and legal system, 
the Spanish Americans were divested of their lands. 
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To the Anglo American, land is a cominodity to be bought and sold in the 
market place. It is a natural resource to be used for whatever profit may be 
obtained from it. The Anglo-American owner may use his land as he desires with 
little thought for the welfare of his neighbors or of future generations. Few 
Anglo Americans have the strong attachment to land found among such peasant 
groupings as the Spanish Americans. Almost every piece of privately owned land 
in the United States is probably for sale, if the price were right." 

The following description of peasant Lebanese attitudes toward the land 
applies equally well to the Spanish Americans : “One cannot possibly overestimate 
the vital significance of land, the life-giving soil, to the Bishmizzeen villager. 
To him, land cannot be conceived of as a piece of property, worth so much in 
cash money to be bought and sold tomorrow. Its significance goes far beyond that. 
From the beautiful gifts of the soil, he satisfies his primary needs, the starting 
points of his whole existence. For generations, through the long line of his 
ancestors, he has become conscious of this vital fact, and land has become inti- 
mately bound up with his life. More than that, for several generations, the land. 
the same land, has been handed down to him through a continuous line of 
ancestors. It represents these ancestors in a living and realistic manner. He toils 
on it as they toiled. As the center of such consciousness, of such realization in the 
mind of the villager, the land stands as a major value, a major symbol of identi- 
fication, which ties him, in an organie manner, with a large group of fellow 
human beings, those who passed before him, and those who come after him. He 
feels stable, integrated, and secure.” * 

Land to the Spanish American was as much a part of his family as his home or 
his children. To sell his land would almost be like selling a member of the family. 
Ideally among them, land should be passed down within the family. Land tradi- 
tionally used by a village family should never be so!d to a stranger or an out- 
sider. Almost every Spanish-American farmer or rancher knows every aspect of 
his land. It was and is a component part of his personality. Even today, migrating 
Spanish Americans are reluctant to sell their lands or their homes. Spanish- 
American villages are full of boarded up, slowly deteriorating, houses and unsold 
lands no longer under cultivation. 

Conflicting methods of defining a legal title caused serious land conflicts 
between Anglo Americans and Spanish Americans. A valid land title according 
to Anglo-American law, is one written out on paper that confirms ownership 
and that traces the sequence of ownership from the first settler to the present 
owner. The land title is flawed and uncertain if the sequence is not in exact order. 
Almost all privately owned land in the United States is covered by a jungle of 
documents that require the special skills of lawyers to decipher and to determine 
title legality.? 

Tradition and consensus were the real foundations upon which Spanish-Amer- 
ican claims to land rested, although written deeds were issued by Spanish and 
Mexican governments with the official copy remaining in the government 
archives. Copies of the title documents given to the preliterate village population 
tended to vanish over a period of time. In the final analysis, the claim of a family 
or village to land ownership rested upon the acknowledgement of other families 
and villages that the land in question was defined traditionally as belonging to 
the village or family in question. Abandoned land could be farmed by other 
families. No one not a member of the village had the moral right to use land that 
traditionally had been used by members of a specific village. 

Serious land conflicts developed between Spanish American and Anglo Ameri- 
ean over the concept of communal ownership. The Spanish brought the concept 
with them into New Mexico." Communal lands were also common among the 
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Indians of New Mexico and of Mexico.” As has been mentioned, house lots and 
irrigated plots among the Spanish Americans were private property. They could 
be sold, although custom dictated that preference in sale should be given to village 
members. The rest of the land grants upon which the village community rested 
was defined as belonging to the village as a corporate entity and not to individual 
families inhabiting the village. Each village had the right to utilize the 
resources of the communal lands, but no family had any specific share of owner- 
ship. The communal lands could not be separated from the village community." 

The concept of private property was so deeply ingrained among Anglo-American 
lawyers and ranchers that they found it difficult to accept the Spanish-American 
concept of communal property. Anglo-American lawyers, hungrily eyeing the vast 
expanses of communal land grant acreage in New Mexico, devised a scheme sup- 
ported by Anglo-American state and federal law courts by which communal land 
was defined as belonging to the body heirs of the original settlers receiving the 
land grant. Each heir owned a segment of the communal property. The idea that 
the communial lands belonged to the village and could not be alienated from it was 
simply rejected.” 


POLITICAL AND LEGAL CAUSES OF LAND LOSS IN NEW MEXICO : 


At eight o'clock on the morning of August 15, 1846, General Stephen W. 
Kearny, in command of the American army of invasion, entered Las Vegas, 
New Mexico, the first settlement of any consequence on the eastern approach to 
New Mexico. From the top of a building on the town plaza, accompanied by 
American officers, the mayor or alcalde of the community. and prominent local 
citizens, he said: “I have come among you for your benefit, not for injury... 
My government . . . will keep off the Indians, protect you in your persons and 
property, and... your religion"." Thus the Americans annexed New Mexico 
with the promise that the property, the personal rights, and the religion of 
the Spanish Americans would be protected. On the afternoon of August 18, 
1846, the American army occupied Santa Fe, and General Kearny, speaking to 
the assembled citizens, promised: “We come as friends to better your condition 
and make you a part of the Republic of the United States. We mean not to 
murder you, or rob you of your property. Your families shall be free from 
molestation ; your women secure from violence”.* 

“The alealde on the roof top in Las Vegas must have grinned broadly as Gen- 
eral Kearny spoke of protecting the people against the Indians and protecting 
them in their property rights. The fine promises Kearny made at Las Vegas 
were for the most part repudiated in Washington. Ignorance, stupidity, tradi- 
tional red tape, an occasional bit of fraud, all had a place in federal government 
dealings with New Mexico. General Kearny had promised the people of New 
Mexico security in their property, and the Treaty of Guadalupe Hidalgo, signed 
in 1848 promised the same thing. The government of the United States, however, 
failed to execute the treaty. particularly in regard to that provision which con- 
templated assurance that Mexican citizens who remained in the ceded country 
should have their possessions secured to them. A reasonable interpretation of 
that provision would have been that Mexicans should continue to hold their 
property undisturbed; and that their interests acquired in the future would be 
safeguarded. The belief prevailed at the signing of the Treaty of Guadalupe 
Hidalgo that if the government of the United States should claim any part of 
the territory as public domain, it would do so at its own costs and expenses, find 


5 See Eric R. Wolf, "Aspects of Group Relations in a Complex Society: Mexico”, 
American Anthropoligst, Vol. 58 (December 1956), 1065-1078. Sol Tax, (ed), Heritage 
of Conquest, (Glencoe: Free Press, 1952); Simpson, Eyler N., The Ejido: Mexico's Way 
Out, (Chapel Hill: The University of North Carolina Press, 1937); and Nathan I. 
Whetten, Rural Mexico, (Chicago: University of Chicago Press, 1948) ; and Edward H. 
Spicer, Cycles of Conquest, (Tucson: The University of Arizona Press, 1962). 

55In discussion the typical Spanish American concepts of land use and land tenure in 
the community land grants with Spanish American village population, the concept that 
the communal lands belonged to the village as a unit and not to its individual families 
was reiterated again and again. 

56 The negative attitude of the Judges of the United States Court of Private Land 
Claims toward communal nolaings is demonstrated by the following excerpt from the 
decision of the court confirming the title of the Santa Cruz Land Grantees : 

“The idea that we desire to incorporate in the decree is that what is known as the 
agricultural lands, the valley lands, as we discover in these two valleys shall be confirmed, 
but that what is ordinarily known as pasture lands and commons will not be included in 
the decree”. New Mexican. Sept. 5, 1899. For similar decisions in other cases see the New 
Mexican, September 14. 1895 and August 8, 1900. 

8 Twitchell, op. cit., 49—50. 

58 Ibid., 13—14. 


90 


out what it might be entitled to and, in doing this, necessarily ascertain the 
boundaries of private estates, whether called land grants or small home- 
steads . . . Government officials, at times in the office of the Surveyor General 
of New Mexico, in the Commissioner of the General Land Office in Washington, 
were not adverse to whittling down acreage, to throwing out entirely genuine land 
grants, on the pretext that they were fictitious and fraudulent. Mexican citizens 
found their estates in jeopardy. Many of them lost their landed interests, be- 
came pauperized as the result of the failure of the promises made by Kearny, 
or the failure of the United States of America to back up in good faith the as- 
surances extended in the Treaty of Guadalupe Hidalgo". 

It was not until 1853 that Congress finally began to consider the complicated 
problems ereated by the mounting land controversies. Congress could have sim- 
ply legalized all Spanish-American land grants in New Mexico, thus honoring 
the provisions of the Treaty of Guadalupe Hidalgo. Instead, on July 22, 1854, a 
Congressional Act was passed that reserved for Congress the right to pass di- 
rectly by legislative enactment upon each of the more than 1,000 land grants in 
New Mexico. No provisions were made for surveying grant boundaries, for in- 
corporating Spanish-American concepts of land ownership, or for setting up an 
appeal system from congressional decisions.” 

By the same congressional enactment, the Office of the Surveyor General of 
New Mexico was established to secure for Congress data on the number of land 
grant claims, their history, their characteristics, and their validity. The major 
function of the Surveyor General was to recommend to Congress through the Sec- 
retary of Interior approval or rejection of land grant claims. Shadowed by scan- 
dal and corruption, at times subservient to the Santa Fe Ring, crippled by a lack 
of staff and funds, unfamiliar with Spanish and Mexican laws governing land 
tenure, the office foundered in the maze of conflicting land claims.“ Some of its 
recommendations for approval were quickly accepted and others ignored. 

As Twitchell stated: “Although many private acts had been passed by Con- 
gress confirming land grants, the system was very satisfactory, not being judicial, 
always ex-parte and sometimes unjust. Congress acting more through political 
influence, confirming some grants which never should have been acted upon 
favorably and declining to confirm others where affirmative action should have 
been taken. Indeed, no claimant could secure congressional affirmation of his title 
unless provided with funds for a long sojourn at Washington, the organization of 
a lobby, and the buying of the army of official and nonofficial cormorants which 
has always infested the capital of the nation.” ® 

The poverty-stricken illiterate Spanish-American village population, knowing 
no English, completely unfamiliar with the American political or legal system 
imposed upon them, without political support in Washington, and lacking any 
strong influence in New Mexico were by this Act of Congress delivered into the 
Squeezing hands of the Anglo-American lawyers, ranchers, merchants, and poli- 
ticians composing the Santa Fe and related land rings. Even the richer Spanish- 
American land owners, educated in American schools, literate, and with some 
influence in Washington and power in New Mexico were helpless over the long 
run. ! 

The position of the Spanish-American landowners became even more precarious 
with the establishment of only two Federal Land Offices, one in Santa Fe and the 
other in Las Cruces, in New Mexico after the Civil War. The major functions 
of the land offices were to insure that all government regulations controlling the 
issuance of land titles to federal-owned lands passing into private ownership 
were complied with. Claims to portions of the publie domain were required to 


60 U.S. Statutes at Large, Vol. 10, 309. 

91 For a discussion of frauds and scandals associated with the early Surveyor Generals 
of New Mexico see George W. Julian. “Land-Stealing in New Mexico". North American 
Review. 145 (July. 1887). 17-31. Keleher makes the following observations about the 
Office of the Surveyor General of New Mexico: “The Surveyor General was given a task 
entirely beyond the ability of any one man. Surveyor General after Surveyor General strug- 
gled with the flood of land grant claims that were filed in his office. Claims were approved 
or disapproved and reports were submitted to the Secretary of Interior who in turn sub- 
mitted reports to Congress. The Congress of the United States was not equipped with the 
machinery required to cope with the land grant problem. Some claims were confirmed out 
of hand after a hurried study by members of a committee. Other claims languished indefi- 
nitely, receiving no attention.” William A. Keleher, The Mazwell Land Grant, (New York: 
a re LE 1964), 7. 

? Ralph E. Twitchell. The Leading Facts of New Mexican Histor l. 2. edar Rapids, 
Iowa : The Torch Press), 467. á d TUNE c i 
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be published in local newspapers. If the claims were uncontested. and all legal 
requirements met, titles were then issued to the claimant.® 

'The Spanish-American village population, speaking little English, illiterate, . 
and completely unfamiliar with the functions of the land offices, seldom. regis- 
tered their land titles, as required, with the land offices. Anglo Americans, able 
to employ lawyers who were familiar with the intricacies of land law and who. 
often suborned employees of the land offices, were able to note which land grants 
had been registered with the land offices and which had not. Those land grants 
with unregistered titles could be claimed by unscrupulous Anglo Americans, 
intent of ownership published in some paper printed in a far-off corner of the. 
territory, and legal title thus secured to land grants whose owners were totally. 
unaware of the fact that they had lost ownership of their lands until law enforce- 
ment officers came out to evict them. 

"The rising conflicts in New Mexico over land claims during the last two decades 
of the 19th century, as Anglo-American lawyers, ranchers, businessmen, and their 
Spanish-American associates fought and snapped over the hapless Spanish- 
American land grants, led to the establishment of a Federal Court of Private. 
Land Claims in 1895 to adjudicate all land claims originating in the Spanish 
and Mexican periods.“ The court composed of five Anglo-American judges, an. 
Anglo-American United States Attorney, court interpreters, and other minor: 
court officials, heard cases until 1905. Appeals could be made from the deeisions : 
of the Court to the U.S. Supreme Court. No land claims were approved unless 
they measured up to the most rigorous requirements of Anglo-American law. 
One observer noted that two-thirds of all Spanish-American land claims: coming. 
before the court were rejected.* 

Claimants before the court were forced to employ attorneys from the small 
group of lawyers approved by the court to practice before it. They had to pay the 
costs of expensive legal research for supporting documents from New Mexican, | 
Mexican, and Spanish archives, hire expert witnesses, and secure friendly wit- 
nesses. Their testimony was presented before the United States Attorney who, 
in the role of a prosecuting attorney, searched for legal flaws in their ease. If 
he disliked a court's opinion, he could appeal to the United States Supreme 
Court. The costs were so hgh that many Spanish Americans, when their titles” 
were challenged, simply resigned themselves bitterly to thé loss of their land. 
Others, unable to pay legal fees in cash, paid their lawyers with portions of 
the land grants in question. Collusion between lawyers was not uncommon in 
which one lawyer would challenge a lang grant title. The frightened viHagers 
would run to another lawyer to defend them who would then split his land fee 
with the lawyer who initiated the challenge:* 

'The search for supporting documents for the Spanish Americans was extremely 
difficult. An illiterate Spanish-American population, seldom preserved the written : 
titles to land granted to their forebears. As Governor Rose of New Mexico, 
speaking before the U.S. House Committee on Territories January 11, 1888, 
observed : 

“Under the Spanish and Mexican governments for many generations there was 
little need of intervention by governments or courts for the more perfect defini- 
tion of the rights of grantees or claimants upon the public lands. Their grants 
were held' under special concessions to individuals or communities or by virtue 
of general laws for colonization for town building and by right of possession. 
Few of them‘had numinents of title beyond a conditional permit from the Crown 
of Spain or an act of the Mexiean Congress. They needed no legislation, no 
adjudication by the courts, their titles were perfect to all intents and purposes. 
Their ownership was universally recognized, and the indefinite nature and lack of 
minute description of boundaries was of small moment in a country whose popula- 
tion was sparse, where there was ample room for all and land was practically 
valueless. There were little or no public records; practically no courts. Isolated as 
the people of New Mexico were, fifteen hundred miles from civilization on the 
east, a thousand miles from their bretheren of Mexico on the south and the west, 
and hemmed in by an impenetrable cordon of savages on all sides apparently 


6 Ibid. 

tt The act that established the court was titled “An Act to Establish & Court of Private 
Land Claims and to Provide for the Settlement of Private me Claims in Certain States 
and Territories", Session Laws, 51 Congress, 2nd Session, 854-86 

es Interviews with attorneys in Albuquerque, Las Vegas, and Santa Fe, New Mexico. 

% Interviews with attorneys in Albuquerque, Las Vegas, and Santa Fe, New Mexico. 
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given over to destruction or to an interminable and hopeless fight for life covering. 
a period of centuries, it is not strange that a degree of laxity in the preservation . 


of records and in the administration of equity, and a confusion and demoraliza- 


tion something startling to the American mind should have come to prevail.": 


The Spanish and Mexican archives, although incomplete, were the official 


repositories for Spanish and Mexican official copies of land grant titles. These 
archives were partially destroyed in 1870 by Governor William Pile,” and further: 
dissipated by subsequent governors. The famous Swiss writer, archaeologist, and. 
historian, Adolph Bandelier, arriving in New Mexico in 1880, discussed the matter 
with Governor Lew Wallace, the author of Ben Hur. Bandelier was told by the 
governor that the archives had been sadly neglected and that he, Wallace, had. 


rescued them from an outhouse toilet into which they had been thrown by Wal- 


lace's predecessor. When asked about Governor Pile's destruction, Wallace be-. 


lieved that the governor had acted through ignorance. This explanation, Ban- 
delier could not quite believe.“ 


In discussing the archival destruction with the rector of the Santa Fe Cathe-. 


dral, Bandelier was told by the rector that “American commercial interests grew 
stronger by the day in Santa Fe and the region about it, there was an increasing 


demand for property held by Mexican families. Evidence of grants and deeds for . 


much of said property was presented in the archives. The scattering of the 


archives by order of Governor Pile was done on purpose to destroy Mexican. 
claims. In consequence, much property changed hands to the advantage of the: 
newcomers.” * The rectors’ explantation is still widely believed by the Spanish: 


Americans. 
ECONOMIC FACTORS 


Spanish Americans knew little of the laws of supply and demand, the operations . 
of the commodity markets, the cyelical fluctuations of depression and prosperity, , 
the function of credit, and the characteristics of the American economie system. 


Because of their ignorance, unscrupulous businessmen found them easy to 
exploit. 
Even before New Mexico became part of the United States, Anglo-American 


merchants had opened stores in the majority of the larger villages. Within a. 


few years after the Civil War, they had come to control the Spanish-American 
village economy. The merchants bought village products at low controlled prices 


and sold goods, usually on credit, at much higher prices. Keeping the only set. 
of books and dealing with an illiterate population, the merchants alone knew the. 


true state of village indebtedness. Whenever merchants desired, they could close 


out accounts and foreclose on land or take land in payment of accounts. The, 


Spanish Americans were helpless as Anglo-American merchants built up large 
landholdings at their expense. 


William J. Parrish in his study of mercantile capitalism in New Mexico com- 


ments on the situation as follows: 


ce 


“Before we attempt an appraisal of Charles Ilfeld's credit policy, however, we . 


should first appreciate the opportunities that he possessed for the abuse of credit. 
His small agricultural customers, practically all of whom were uneducated and 


ill-informed were easy prey for the man of resources, who through over-exten-: 


sion of money and merchandise loans could bring many of these people to do- 


his bidding or force them to relinquish their property”. 
Paul J. Walters analyzing the impact of the Anglo-American merchant upon 
the Spanish-American village communities says: 


*A people as helpless in many ways are bound to become vietims of various : 


forms of exploitation. That which is most prevalent is the use of debt to reduce 


many of them to virtual peonage. This is especially true in the more remote agri- 


cultural villages where very often the owner of the village store is in a position ; 
to dictate the productive activities of the whole people. The poverty-ridden : 
villagers inevitably drift into debt and then must work it out or mortgage their . 


meager crop in advance. . . . There may be concentrated in a single person or- 


company, a livestock operation, a mercantile business, a land brokerage business, . 


a livestock and wool brokerage business, and a financial institution, all without 


$ Calvin Horn, New Mexico's Troubled Years, (Albuquerque: Horn & Wallace Pub- 
lishers). 135-149. 


aon Horgan, The Centuries of Santa Fe, (New York : E. P. Dutton & Co., 1956), 284. 


70 William 14 Parrish, The Charles Ilfeld Company (Cambridge: Harvard University 
Press, 1961), 84. 
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competition and through which the economic life of hundreds of families may be’ 
dominated." | 

The fluctuations of the economic cycle wrought havoc among the larger Span- 
ish-American landowners. Operating in an alien commercial economy, they were 
subject to the poorly understood hazards of prices, fiuctuations, drought, and. 
credit. Although often educated in American universities, they seldom acquired. 
a working knowledge of the laws of supply and demand, the mechanisms of the 
market, and the underlying values of the capitalist system. Dependent upon 
Anglo-American buyers, commission houses, suppliers, merchants, and banks, 
they were often victimized by shrewd and canny merchants or by bankers through 
the selective granting of credit. i 

The subsistence farming rural Spanish-American village population were and 
are forced to sell their agricultural products such as wool in a controlled 
competition-free market. Usually in debt to the resident Anglo-American mer- 
chant, they are seldom able to bargain effectively for the best market price 
for their goods. Furthermore, they were, and are, often victimized by monopo- 
listic practices. Thus Grubbs in describing a commercial conflict between two. 
Anglo-American merchant houses in the late 19th century says: “The roots of 
the (Bond) quarrel with Kelley were quite deep. There seems to have been 
certain generally defined geographical areas which each of the major wool 
buyers reserved, or at least tried to reserve, for themselves, and any encroach- 
ment by other wool buyers into the territory was distinctly unwelcome... Thus. 
both Bond and Brown & Adams were anxious to get Kelly to come into line, 
market his wool through Brown & Adams and quit buying wool at the higher 
prices that Bond could not pay ... George Bond had complained about pricing , 
disparities and appealed to Kelly to assist in making an agreement that would 
have the effect of pegging wool prices in Springer, Watrous, and Wagon Mound 
at the same level as those being paid in Las Vegas.” ” 

Anglo-American New Mexico has benefitted enormously from numerous govern- 
ment programs. Hundreds of Anglo American farmers secured free homesteads 
during the 19th and early 20th centuries. Military roads constructed by the army 
connected New Mexican cities during the same period. Dams and reservoirs 
constructed by the U.S. Corp of Army Engineers and the U.S. Bureau of Reclama- 
tion have created flourishing agricultural districts for Anglo-American farmers.” 
Flood control projects along the Rio Grande have sharply diminished the threat 
of fiooding to such Anglo-American cities as Albuquerque.” Lavish agricultural 
subsidies have maintained Anglo-American commereial ranchers and farmers in 
reasonable economic health but have not assisted the subsistence Spanish- 


* 
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71 Walter op. cit.. *A Spanish-Speaking Community", Sociology and Social Research, 94 
(November—December, 1939), 150—157. 

72 Frank H. Grubbs, “Frank Bond: Gentleman Sheepherder of Northern New Mexico, 
1883-1915”, New Mexico Historical Review, 36 (July, 1961). 230—243. 

73 Johansen discusses the negative impact of the Elephant Butte Dam project in Mesilla 
Valley, New Mexico as follows: “The tendency towards a more highly commercialized type 
of farming which developed with the coming of the irrigation project between 1910 and 
1920 was to a large extent the imposition of a heavy financial burden which was in turn 
due to the cost of the irrigation project. After the completion of the dam construction, 
water costs were so high that it became necessary to change to more efficient farming 
methods. This change might have been fully justified on economic grounds, but from the 
standpoint of sociological consequences, it left much to be desired. Many small Spanish- 
American farm owners lost their land. Instead of being farm owners, they became either 
farm tenants or laborers.’’ Johansen, op. cit., 25-26. 

“The Spanish communal life. the only one to which they (the Spanish Americans) are 
well adapted orpends upon ownership and cultivation of small tracts of land. Yet in the 
last ten years, these people have been losing their land at an alarming rate through fore- 
closures and tax sales, This situation is found especially in the areas covered by reclamation . 
projects. The history of these projects almost without exception has been identical in its 
main outlines. Born in waves of optimistic enthusiasm, the projects have almost invariably 
been overcapitalized and poorly planned. The Santa Cruz Irrigation district is an example. 
There the original plan called for a $250,000 dam and ditch system the cost to be borne 
by more than 8,000 acres. The eventual cost was around $400,000 and only about 4,009 
acres can be cultivated under the project. As a result more than 400 small landowners live 
under the constant danger of losing their only resource". Walter. op. cit., 150—157. 

714 The impact of a major flood control project on the Rio Grande designed to protect | 
Anglo-American Albuquerque from floods on the Spanish-American landholdings in tlie 
area is discussed by Ferguson as follows: “These activities (flood control projects) are 
admired as developing the land. And according to the prevalent ethic (Anglo American) 
land must be developed no matter what becomes of the people. The arch example of the 
effect of sueh procedures is in the middle Rio Grande Valley where an elaborate job of 
engineering and of financing resulted in a dam on the tributary Chama River, and a net- 
work of drainage canals covering the valley for a hundred miles. There was also a network 
of debt which resulted in the loss of hundreds of small (Spanish-American) farms." Ern& 
Ferguson, Our Southwest, (New York: Alfred A. Knopf, 1940), 261-262. 
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American farmer. Military bases and defense installations in the Anglo-American 
segments of the state have attracted many Anglo-American immigrants into 
New Mexico and employed a few Spanish Americans. Without the constant 
refreshing rain of federal investment and expenditure, the Anglo-American 
economy of New Mexico would wilt. ' 

The vast majority of these government programs have brought little benefits. 
to the Spanish Americans. Many have been responsible for massive economie 
dislocation and loss of land to the Spanish-speaking people of the state. In many 
cases, programs that brought benefits to the Anglo Americans did so at the 
M of the Spanish Americans. This process began very early in New Mexican 

ry. 

l The homestead laws are an excellent example. Thousands of land-hungry Anglo- 
Americans poured into new Mexico in search of public lands that could be 
homesteaded. They settled in large numbers on lands that had been used by 
Spanish Americans for hundreds of years. Unfortunately, the Spanish Americans 
unfamiliar with English or the American legal system, had never patented or 
registered their lands with any federal land office. Therefore, the lands settled 
by their ancestors did not, in the eyes of the government, belong to the Spanish- 
American settlers but were part of the public domain. In many areas, Anglo- 
American homesteaders, especially from Texas, drove out the earlier Spanish- 
American settlers by force and violence.” 

Anglo-American commercial farming was not successful in many arid areas in 
New Mexico. Short growing seasons, drought cycles, and maladjusted farming 
pracices imported from the Midwest brought an end to many homesteader dreams 
and ambitions. The homesteaders hung on as long as their resources permitted, 
but inevitably in many sections they were forced out of agriculture. As they 
went, they sold their lands for whatever price they could get, usually to Ango- 
American ranchers or large landholders, or they handed their land over to mer- 
chants to settle accounts. The merchants, in turn, developed livestock enterprises 
of their own or sold the land to English-speaking ranchers. In either event, the 
land was lost to its original owners, the Spanish Americans.” 

The establishment of the National Forests in New Mexico created a playground 
for thousands of Anglo-Americans from the arid lands of the Southwest who 
visit the forests during the summer to hunt, fish, and to camp. During the winter, 
the ski resorts are filled with tourists from all parts of the United States. The 
national forests provide grazing for many Anglo-American commercial livestock 
operators and for diminishing numbers of Spanish-American subsistence farmers. 
Rivers and streams, flowing from the national forests in northern New Mexico, 
provide water for Anglo-American cities and irrigation districts in New Mexico, 
Oklahoma, and Texas. ; i 

For the majority of the Spanish Americans, the establishment of the National 
Forests was an economic and social disaster. The federal government acquired 
large acreages of lands without investigating Spanish-American land use prac- 
tices, ownership claims, or land needs. Much of the forest acreage in northern 
New Mexico once belonged to numerous Spanish-American rural communities 
whose economic basis was destroyed by loss of this grazing land to the national 
forests. Carelessly surveyed boundary lines often included entire villages whose 
population came under pressure from forest officials to vacate their village 
homes. 

During the last few years, the grazing allotments of hundreds of Spanish 
villagers completely dependent upon national forest resources have been reduced 
to such an extent that large numbers of Spanish Americans are being forced out 
of livestock production. Spanish Americans have been denied the right to graze 
milk cows or work horses on the national forests while Anglo-American ranchers 
are permitted to graze riding stock. National forest administrators claim that 


75 “From Tularosa, (a New Mexican community.in southern New Mexico), people of 
Spanish and Mexican rid extended their settlements up and down the Pecos River 
and its tributaries, some of them building homes near the Texas border. They were later 
deprived of much of the land upon which they settled, through cicanery, imposition and 
rough treatment by Texans, through their ignorance of the requirements of the homestead 
law and by the indifference and neglect of both federal and territorial authorities." Kele- 
her, 0p. cit., The Fabulous Frontier, rev. ed., 110. 

7 Fabiola Cabeza de Baca, We Fed Them Cactus (Albuquerque: The University of New 
Mexico Press, 1954), 143—153. 

T? Interviews with lawyers and community inhabitants in the communities such as Mora 
Las Vegas, Pecos, Santa Fe, Taos, and El Rito reveal a very cynical attitude toward fores 
land titles held by the U.S. Government. A consensus exists that in many areas, forest 
lands were acquired by the United States Government without investigating Spanish- 
American land titles or traditional land usage customs. 


95 


the reduction of grazing permits is necessary to control over-grazing and erosion. 
This may be so, but the national forest personnel in the region are spending more 
to improve recreational facilities than they are to improve grazing or to control 
erosion." The following comments illustrate current Spanish-American attitudes 
toward the National Forest : | 

"The U.S. Forest Service is limiting the grazing permits to an unreasonable 

degree. Our U.S. Department of Agriculture is encouraging all farmers and 
ranchers to raise more livestock, to stay on the farms and ranches. On the other 
hand, one of its departments, the U.S. Forest Service, is telling them to get out 
and get out fast.” ” 
. The chronic conflicts between Spanish Americans pushed ever more deeply 
into poverty by forest service regulations and unable to secure a hearing for their 
grievances before any federal agency and stubborn forest service personnel blind- 
ly applying national rules and regulations without any apparent comprehension 
of their harsh impact upon local Spanish-American village populations, may well 
threaten the survival of the forests. Bitter Spanish Americans have intermittent- 
ly set forest fires for several years. Others have made the life of forest rangers 
riding the more remote mountain trails somewhat speculative. Unlegs the forest 
service develops the policy of utilizing the resources of the national forests in 
New Mexico for the benefit of the local Spanish-American villages so dependent 
upon them rather than for the use of more distant Anglo-American populations 
interested in recreation, increased violence is inevitable in New Mexico.. 

Before 1920, the majority of farmers along. the Rio Grande and other rivers 
flowing through New Mexico were Spanish-Americans. Today, they are Anglo- 
Americans. The small subsistence Spanish-Americans lost their land. through 
their inability to pay the onerous fixed financial charges imposed upon them by 
the U.S. Bureau of Reclamation and the U.S. Corp of Army Engineers irrigation 
and flood control districts that benefited the Anglo-Americans and harmed to 
Spanish Americans. No public study has ever been made of the very large number 
of small Spanish-American farmers forced off the land by the establishment o£ 
such districts. This land loss would not have taken place if Anglo-American engi-. 
neers, planners, and bureaucrats had considered the specific social and economic 
characteristics of subsistence Spanish-American agriculture in the development 
of such projects. Many Spanish-Americans believe that they were deliberately 
driven off the land by government engineers who were heard to say that the 
projects could not pay for themselves as long as the majority of land owners in 
the districts were small Spanish-American subsistence farmers.” It is highly 
ironic that the commercial Anglo-American farming that replaced the subsistence 
‘Spanish-American agriculture could not survive today without numerous types 
of government subsidies that were never made available to the Spanish- 
Americans. — i 

The land tax system imported into New Mexico by the Anglo-Americans has 
been a major factor in Spanish-American land loss. During the Spanish and 
Mexican periods, government activities were financed by subsidies from the cen- 
tral governments, foreign trade, and by taxes sporadically levied upon agricul- 
‘tural products.” The land remained free from taxation. In view of the arid nature 
of the country marked by undependable harvests, the policy of not taxing the 
land itself was a wise one. 

A fixed land tax places heavy burdens upon farmers in a region of cyclical pre- 
cipitation. The small Spanish-American subsistence farmer cultivating his land 
to feed his family seldom, if ever, had or has enough cash to pay money taxes. 
As a result, most New Mexican counties have long lists of tax delinquencies, and 
New Mexico law treats the tax delinquent quite harshly. Any individual who pays 
delinquent taxes for three consecutive years secures title to the land.® 


7% These were new regulations that came into effect during the late 1950's and ear 
1960's. Material derived from interviews with forest rangers and Spanish-American vil- 
lagers holding allotments in the national forests in northern New Mexico. 

7 Report of the Community of Chacon, A.R. A. —R. A.D. Provisional Plan, Mora County 
Submitted to the Secretary of the Department of Commerce, May 1, 1961. 

. 9 Hugh G. Calkins, The Santa Cruz Irrigation District, (Albuquerque, N.M.: Soil Con- 
aon re a o pee o vad oer ka Pan aa 2-12. x 

are Simmons, Span overnment in New Mexico, buquerque, N.M.: Th - 
versitv of New Mexico Press, 1968), S8—111. ia b 

83 “Buying up tax titles is also recommended for s adi land. Often many owners of a 
grant are unable to pay taxes on their commonly held grazing land, assessed perhaps at a 
dollar and a half an acre. The state takes over the land for delinquent taxes and resells the 
whole grant for thirty-five or forty cents an acre. Havin influence, the new owner then 
gets the assessed valuation reduced to fifty cents an acre.” Ferguson, op. cit., 260. 
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.. The collection of the land tax in New Mexico has long been marked by fraud 
‘and inequity. As a general rule, the powerless Spanish-American farmer paid 
.& heavier land tax upon his skimpy acres than did the Anglo-American rancher 
-upon his broad range of land.* Many an unfortunate Spanish-American paid 
his land tax to a county official who failed to register the payment in the county 
‘tax records or who issued a fraudulent receipt. ^ It is not unknown for county 
‘Officials to push land taxes so high that few Spanish Americans could avoid 
‘delinquency and then take over choice bits of real estate lowering the taxes 
afterwards.” The inability of the Spanish-American subsistence farmer to pay 
his tand tax is still one of the most prominent causes of land loss in northern 
New Mexico at the present time. 

Cordova, Harper, and Oberg estimate that the Spanish Americans have 
lost, from the period of the American conquest of New Mexico down to the 
depression of the 1930's, well over two million acres of privately owned lands, 
1.7 million acres of communal lands, one million acres confiscated by the state 
government, and millions of acres taken without compensation by the federal 
government in the Rio Grande Valley alone.” This land loss, still continuing 
on a massive seale, is responsible for the collapse of the Spanish-American rural 
village economy, the destruction of the traditional rural Spanish-American 
upper class, and for the creation in northern New. Mexico of a large distressed 
area that has proven to be quite intractible to the remarkably feeble efforts of 
state and federal governments to improve social and economic conditions. 

Reluctantly, thousands of rural, poorly-trained, uneducated Spanish Ameri- 
cans., unable to earn a living in northern New Mexico, have been forced since 
World War II to migrate to the urban centers of the Pacific Coast, the Rocky 
Mountains, and the Southwest. Lacking the education, the work skills, and a 
knowledge of Anglo-American culture necessary to succeed in their new urban 
environment, their migration has but intensified the complex and burdensome 
problems of the urban slums, At the same time, northern New Mexico is losing 
the young adults upon which any comprehensive program of economic develop- 
ment must depend. 

Northern New Mexico, marked by poverty, malnutrition, formidable rates of 
infant and maternal mortality, high rates of tuberculosis and other diseases 
associated with poverty, social disorganization, and culture conflect, subsists on 
welfare and unemployment. Neglected and abandoned by both state and federal 
governments, the region has become an economic abscess that threatens the 
social and economic health of the entire state. Northern New Mexico remains 
abandoned and neglected because any change in its economic or social conditions 
would threaten the economie and political interests of dominant Anglo-American 
business and political groupings that control the natural resources of the state 
and manipulate its polities.” 

The economic and social problems of northern New Mexico are not so com- 
plex that they are beyond.solution. To admit that they are is to confess the 
failure of the American economic and political systems. A well-developed pro- 
gram for the economic development of northern New Mexico based upon the 
skills, the abilities, the desires, and the priorities of need as defined by the Span- 
ish Americans themselves and utilizing the abundant natural resources for the 
welfare of the local population could succeed. Such an effort might require 
fewer funds than are expended in financing one day of warfare in Vietnam. 

The Spanish-American inhabitants of northern New Mexico, as a result of the 
collapse of their traditional patterns of life and their inability to find satisfac- 
tory substitutes, have long been caught in a closed circle of culture shock, bitter- 
‘ness. apathy, despair, and self-doubt that paralyzed their ability to deal effec- 
tively with their own problems. The circle is beginning to break as strong cur- 
rents of unrest run through the mountain valleys of northern New Mexico. Un- 
less rather quick and substantial action is taken to redress local grievances and 
to improve the sad tragic economic and social conditions, the possibilities of 
violence increase month by month. 


$$ No discussion of this point is found in the literature. The inequality in taxation of 
Spanish-American irrigated plots is common knowledge throughout northern New Mexico. 
^ €& Numerous stories were told to the author about this practice in San Miguel County 
a recent years. 


æ Allan G. Harner. et al., on cit., 61-62. i 
| "8: See Clark S. Knowlton, “One Approach to the Economic and Social Problems of North- 
ern New Mexico", New Mexico Business, 17, (September, 1964), 15-22. See also, John H. 
Burma and David E. Williams, An Economic, Social and Educational Survey of Bio Arriba 
ae Taos Counties (Mimeographed report prepared for the Northern New Mexico College, 
n.d.). 
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The rivers of unrest running deep among the Spanish Americans periodically 
urface in the form of protest organizations. The history of these organizations 
is quite similar. Driven to desperation over continuous land loss, deterioration 

of their economic position and their inability to secure a hearing for their griev- 
‘ances, Spanish-American villagers come to the conclusion that something must 
be done. Their unrest crystallizes around one or more leaders. These leaders 
and their followers destroy fences, kill livestock, and burn down the buildings of 
‘eneroaching Anglo-American ranchers. The ranchers in turn attack the Spanish 
. American leaders if they can identify them. Violence continues, and the ranchers 
«demand the intervention of the law enforcement agencies. Police come in, dis- 
cover the leaders and jail or kill them. The members are intimidated. The vil- 
lage population succumbs to despair. Violence ceases, and the Anglo-American 
population tends to forget the occurrences. The memory of the Spanish-American 
leaders and the deeds of their organizations are preserved in Spanish-American 
folk songs. Some fresh outrage takes place, and the cycle begins all over again. 
The Alianza Federal de Mercedes is but the latest in a long series of such protest 
organizations.* | 

Around 1963, the Alianza Federal de Mercedes came into existence with the 

proclaimed goal of securing either the return of the lost lands or adequate com- 
pensation for them from the federal government. Reies Lopez Tijerina argued 
that as the national government had not honored the provisions of the Treaty 
‘of Guadalupe Hidalgo protecting Spanish-American land titles, it should com- 
pensate Spanish-American landowners and their heirs as it had compensated 
‘American Indian tribes for land taken from them in violation of treaty agree- 
ments. He rather naively believed that once cases had been taken to court 
‘challenging government and private Anglo-American titles to former Spanish- 
‘American lands, the courts would rule in favor of return of the lands or for 
«adequate compensation.” 

. The Alianza leadership decided to challenge federal land titles first. They felt 
.that there would be less resistance from the Anglo-American community than 
' there would be if private land holdings were attacked. Because of the vast land 
holdings of the U.S. Forest Service and ever-increasing resentment towards its 
‘policies among the Spanish Americans, the Forest Service was selected as the 
first target. The Alianza hoped to entice the Forest Service into court where it 
‘would be forced to prove the legality of its land titles. Realizing that many of its 
‘boundary lines were hastily drawn and that at least some of its forest titles might 
be flawed, the Forest Service managed to avoid any such confrontation. 

"The Alianza leadership selected a portion of the Kit Carson National Forest 
“that had once belonged to the San Joaquim del Rio Chama land grant containing 
the popular Echo Ampitheater campground. A group of local villagers under 
: Alianza auspices met to reconstitute the community which they named the 
‘Pueblo Republica de San Joaquim del Rio Chama, (The Community Republic of 
‘Saint Joaquim of the River Chama), chose such community officials as a commu- 
nity council, a sheriff and his deputies, and the town judge, and claimed all the 
‘land and water rights vested in the original land grant given to the local inhabi- 
'tarits on August 1, 1806 by the Spanish governor of New Mexico. They then posted 
signs claiming ownership and warning tresspassers. They had hoped that the 


. The first important Spanish-American protest organization about which any informa- 
«tion is available is known as the White Cap Movement. It arose in San Miguel County and 
¡then spread into neighboring counties as Anglo-American ranchers began to encroach upon 
‘Spanish-American lands. Little is known about its leaders, organization, or methods of 
operation except that its members burnt farm and ranch buildings, cut fences, and warned 
.Anglo-American ranchers to leave the area. See the almost daily accounts of its activities 
in the Las Vegas Daily Optic and the New Mexican during the late 1880’s and early 1890’s. 
The following account describes its activities. 
15 “At midnight about seventy-five on horseback, disguised and armed, rode into town and 
tarried awhile about the county jail, going thence to the residence of District Attorney 
Miguel Salazar. No acts of violence were done, but the appearance of the men was gen- 
‘erally construed as intended for a menace to court officials. The appearance of this body of 
‘mysterious men (in Las Vegas, New Mexico) created no little excitement in the town and 
on Saturday morning the district judge called in the grand jury and from the bench spoke 
‘at length on the subject. The court said that recently a certain party of San Miguel county 
‘was warned to leave his home and property on pain of death, a similar body had come 
in the night to his premises to make sure he had obeyed their order. That later on Wm. 
‘Rawlins of Las Vegas had been similarly terrorized, his fences cut, and his herder shot 
through the leg, and he had been driven from his home to take refuge in Las Vegas." The 
New Mexican, Nov. 4, 1899. , 
:. During the 1930’s a rather shadowy organization about which even less is known named 
the Liga Obrera de Habla Espanol ( ague of Spanish-Speaking Workers) was active in 
the Spanish American Villages. Calkins, The Tewa Basin Study, op. cit., 17. 

$2 Personal interviews with leaders of the Alianza. 
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-Forèst Service would take legal action against them. They had hoped to force 
‘the Forest Service into defending its shaky land titles in a court action in which 
-the Service would bear the expenses, as the Alianza had found it impossible to 
: raise the funds necessary for title litigation." 

- The next weekend, October 22, 1966, a widely publicized camp-in was conducted 
‘before television cameras and numerous newspaper reporters. One forest service 
investigator, two forest rangers, and five state police manned the enrtance to 
the Echo Amphitheater. Campground to sell camping permits to the Alianza 
‘Members. Many bought the permits, but the members of a large caravan enter- 
‘ing the campground. from Albuquerque refused to do so. An altercation broke 
‘out between the forest rangers and members of the crowd. The forest rangers 
‘were seized by members who threatened to rough them up. Reies Lopez Tijerina 
and other Alianza leaders fought their way through the people, took the rangers 
into custody, carried them before the elected community judge who found them 
-puilty of trespass. The rangers: were ordered to leave the campground and did 
so. The state police. and forest investigator took no action except to jot down 
the license numbers of parked cars. No one was injured and no property was 
‘destroyed. Within the week, Reies Lopez Tijerina, his brother Cristoval, and 
‘other Alianza leaders were. arrested on federal warrants and charged with 
‘assault wpon two forest rangers and appropriation of government property. The 
‘Alianza leaders, much to their dismay, found themselves facing criminal charges 
‘fm the federal. courts rather than forcing the Forest Service to authenticate their 
‘titles in legal action.” - 

The case was transferred on a change of venue at the request of government 

attorneys from Spanish-American northern New Mexico to Anglo-American 
‘Albuquerque. The federal jury list of Albuquerque, a list shadowed by only a 
“few. Spanish surnames, was challenged by the defense. The government then 
transferred the case to one of the most Anglo-American sections of the state, 
the southern judicial district, a region marked by practices of discrimination, 
segregation, and prejudice against all Spanish-speaking people. In such a region, 
the prosecution was virtually assured of victory. On November 6, 1967, the case 
came to trial before an Anglo-American judge, a predominantly Anglo-American 
jury, and an Anglo-American prosecuting attorney. As was expected, the 
defendants were found guilty. Reies Lopez Tijerina was sentenced to two years 
in jail, his brother Cristoval, to two years with 18 months suspended, and two 
other defendents to sixty days. The sentences were appealed, and the defendents 
were released on bail.” 
- ' Embittered ‘by the verdict, Reies Lopez Tijerina and other Alianza leaders 
traveled through northern New Mexico during the fall of 1967 and the spring of 
1968 harshly attacking the court verdict, denouncing both state and federal 
‘governments in very strong language, and urging the Spanish-Americans to 
take the land by whatever means they could. Several militant American Indian 
And Negro organizations sent delegates to speak at Alianza meetings in which 
they announced their support of Alianza demands for return of the land." Many 
Anglo-American families resident in northern New Mexican villages, chilled by 
rising hostility, moved to the larger cities. Anglo-American ranchers hired 
gunmen to patrol their properties. Set fires burned in the national forests. 
Anglo-American newspapers in shrill tones called upon state and federal govern- 
ments to repress the Alianza.“ As fears and tensions spread across the north, 
the Alianza announced that a mass meeting would be held at Coyote, New Mexico 
on June 3, 1967 at which programs calling for direct action would be presented 
to the membership.* 

At the time of the raid the governor of New Mexico was David Cargo, who 
with considerable Spanish-American support, won the governorship opposed by 
both regular Republican and Democratic party organizations. Married to a 


|. 99 See Tony Hillerman, “The U.S. Stole our Land," True the Man's Magazine, January, 
pre Aa. for the sequence of events during the 'camp-ins and confrontations with the 
orest rangers. 

91 Albuquerque Journal, November 6-12, 1967; The Christian Science Monitor, Novem- 
-ber 10, 1967; and the El Paso Times, November 10, 1967 for events that followed the 
confrontation with the forest rangers. 

22 Albuquerque Journal, November 6-12, 1967; the New Mexican, November 6-12, 1967; 
.and the El Paso Times, November 6—12, 1967. See the Albuquerque Journal, November 12. 
1967; El Paso Times, 'November 12, 1967 for the verdict and the New Mexican, Decem- 
‘ber 15-16. 1967; and the El Paso Herald Post, December 15-16, 1967 for the sentencing. 
.. 8 New York Times, J June 4, 1967. : 

94 D WD e oit., 2 8-223. . . 

95 Ibid., 3 
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Spanish-American woman who had been a member of the Alianza, he broke polit- 
ical conventions by visiting the Spanish-American villages to listen to the 
grievances of their inhabitants. His rather mild legislative programs to improve 
school and road conditions in northern New Mexico were rejected by the Demo» 
eratic-controlled state legislature and sabotaged by Democratic office holders. 
To the disgust of the Anglo-American press and the law enforcement officers, he 
negotiated quietly with the Alianza and managed to persuade them to moderate 
their attacks and to lessen their demands in exchange for permission to hold the 
Coyote meeting without police harrassment. The day before the Coyote meeting, 
Governor Cargo flew to Michigan to meet with Governor Romney.” 

The governor’s plane was scarcely off the ground, when Alfonso Sanchez, the 
Democratic district attorney for Rio Arriba County and Captain Joseph Black, 
state police commander, came on the air to announce that the Coyote meeting 
had been banned. Reies Lopez Tijerina and other Alianza leaders were de- 
nounced as radicals, and orders for their arrest were issued. Road blocks were 
placed on the roads leading to Coyote, and Alianza members, unaware that the 
meeting had been banned, were arrested traveling to Coyote. Bitter and feeling. 
betrayed by the state government, Reies Lopez Tijerina and the Alianza leader- 
ship slipped through the road blocks, held an impromptu meeting near Canjilon, 
and decided in a moment of high anger to send a party of volunteer raiders to 
Tierra Amarilla to release arrested Alianza members and to make a citizen's arrest 
of Alfonso Sanchez. It is not known whether or not the governor knew anything 
about the activity of the district attorney and the police commander.” 

Confusion swirled around the state capitol as news of the raid reached Santa 
Fe, the state capital. Rumors spread widely that Alianza arson squads were 
about to burn down the cities, that Alianza guerrilla columns armed with heavy 
automatic weapons and led by Cuban guerrilla experts were forming in the hills, 
and that a massive Spanish-American uprising was taking place. It seemed as 
though the fears of such an uprising that has haunted Anglo Americans from the 
American occupation down to the present were about to be realized.” 

Governor Cargo flew back to Santa Fe the day after the raid. The National 
Guard was called back, police ranks thinned, the Apache tribal police and Anglo- 
American mounted patrols sent home, and communication established with the 
refugee Alianza leaders. Most of them were more interested in securing personal 
guarantees if they surrendered rather than in organizing guerrilla units. Within 
a few days, most of the raiders had surrendered and were out on bail. Those not 
released were charged, within a few days after preliminary hearings, with 
humerous criminal offenses including first degree kidnapping and assault with 
intent to commit murder. Freed on bail, they were picked up on new charges and 
then let out on additional bail several times.” 

After considerable legal and newspaper controversy, the case was finally 
assigned for trial to Judge Joe Angel, a Spanish-American state district judge 
resident in Las Vegas, New Mexico.’ Holding preliminary hearings, he dismissed 
many charges and reduced the capital charges of kidnapping and assault to com- 
mit murder to lesser charges against the eleven defendants. Further court pro- 
ceedings were delayed by two events. One was the unsolved murder of Eulogio 
Salazar in Tierra Amarilla, the deputy sheriff who had been wounded during the 
raid? Reies Lopez Tijerina was immediately jailed, as Anglo-American publie 
and official opinion believed that he was responsible for the killing. As no in- 
criminating evidence could be found, Reies was released. Judge Angel ordered 
that public officials should cease making public statements about the murder 
case.* 


% Albuquerque Tribune, June 8-9, 1967; Albuquerque Journal, June 7, 1967; the GN 
Mexican, June 4, 7, 1967 ; and the Rio Grande Sun, June 15, 1967 j 
% New Mexican, June 6, 1967 : and Albuquerque "Journal, June. 8, 19067. ' - i 

93 On the afternoon of the day of the raid, the author was asked by several members of: 
the executive branch of the state government to come to Santa Fe and serve as a mediator 
between the state government and the Alianza. He accepted and a state owned plane picked 
him up in El Paso quite late that night, Upon arrival in Santa Fé, he heard the rumors 
mentioned in the state capitol. 

99 Paso Times, June 6, 7, 1967; Albuquerque Journal, June 7, 1967; New d thé ri 
June 6-8, 1967: Denver Post. June T, 1968; Neiv. York Times, June 7, 1967 ; and thé E 
Paso Herald Post, June 6.1967; El Paso Times, January 19, 1968. 

' 1 Albuquerque Journal, June 17, 1967 ; Albuquerque Tribune; June 17, 1967, 

2 New Mexican, February 8, 1968: Albu uad ue Journal, February 8, 1968. l 

2 E] Paso Herald Post, January 8-8, 19 lbuiquerque Journal, January 3-8, 1968 ; the 
New Mexican, January 3-8, 14,1968 

4 Albuquerque Journal, January E "1968; New Mexican, Jantary 8, 1968. 
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The second event that delayed judicial proceedings was the selection of Reies 
Lopez Tijerina to head the New Mexico contingent to the March on Poverty 
Campaign in Washington, D.C. While Reies traveled about the country capturing . 
headlines, Alfonso Sanchez impaneled a grand jury in Rio Arriba County with 
more members than legally permissible and reinstated the original capital eharges 
against the eleven Alianza defenders of kidnapping and assault to commit mur- 
der. Obviously discontend with the permissive attitude of Judge Joe Angel, the 
State supreme court transferred the case to another Spanish-American judge, 
Paul Larrazolo of Albuquerque. The case against Reies Lopez Tijerina was 
separated from the cases of the other defendents, and Reies was allowed to con- 
duct his own defense with legal assistance from court-appointed attorneys. 
Coming to trial on Nov. 19, 1968 in Albuquerque, the case ended on Dec. 13, 
1968 with the stunning jury verdict that Reies was innocent of capital crimes con- 
nected with the courthouse raid.” 

During this period, the Albuquerque headquarters of the Alianza Federal de 
los Pueblos Libres was bombed several times. Bullets were fired through the 
windows. Private property and vehicles belonging to Alianza members were: 
destroyed. In one bombing attempt, an Anglo American, a former Bernalillo 
County deputy sheriff, lost part of his right arm. Although he was located by the: 
police at an Albuquerque hospital, little if any judicial action was taken. The 
case was hushed up.” The inability of the Albuquerque police to discover the 
identity of those responsible for attacks on the Alianza headquarters or to take 
action in the case of the maimed former deputy sheriff has puzzled many ob- 
servers in New Mexico. 

‘The doors of the federal penitentiary opened wide for Reies Lopez Tijerina in 
1969. The Alianza leadership during the first six months of the year threatened 
to occupy segments of the Kit Carson National Forest. Many unsuccessful efforts 
were made to carry out citizens’ arrest of prominent state and federal public 
officials in New Mexico. And finally, during a June demonstration, Reies’ young 
wife, Patsy, symbolically burned several national forest signs near Coyote before 
television cameras. Although Reies did not participate in the burning, he was 
arrested along with his wife after an armed confrontation with a forest service' 
investigator. As an aftermath, he was charged with assault on the investigator. 
In June his bail was revoked, and he was remanded to a federal penitentiary. 
The United States Supreme Court refused to overthrow his earlier conviction for 
the charge of assault on the two forest rangers, and he began to serve his federal 
time.” 

In an October trial, Reies was found guilty of attacking the forest investigator 
before U.S. District Judge H. Vearle Payne and sentenced to three years in jail. 
On November 26, 1969, a state district court sentenced him to jail on two charges 
of false imprisonment and assault with intent to kill or to maim in connection 
with the courthouse raid. Denied bail, Reies struggled to conduct his own defense 
with the assistance of a court-appointed lawyer. Still pending are twenty addi- 
tional state charges of false imprisonment of courthouse employees. Reies will 
begin to serve his state terms upon completion of his federal sentences. As he 
went to jail, Reies resigned the presidency of the Alianza when the organization 
petitioned the American government for permission to organize a Chicano nation 
or state in the Southwest to be known as Aztlan. Ramon Tijerina, a younger 
brother, became the new president of the Alianza. 

The Alianza has since then tended to drift into temporary quiescence. One sec- 
tion of the group headed by another brother, Anselmo Tijerina, composed princi- 
pally of rural village dwellers in and around Tierra Amarilla, formed a rural 
agricultural cooperative pooling privately owned lands. After a severe struggle 
the group managed to construct a cooperative medical clinic. Shortly after the 
building was equipped, it was burned.” The state police, as usual in all cases deal- 
ing with aggression against the Alianza, were unable to find the arsonists. 


5 Albuqueraue Journal, April 26, 1968. 
à 6 T garrad Post, April 30, 1968 ; New Mexican, April 28, 29, 1968; El Paso Times, 

pr 

7 New Mexican, May 1. 10, 13, 14, 1968: El Paso Herald Post. Mav 2, 10. 1968 

8 New Mexican November 18-20. 1968: Albuquerque Journal, November 18-20, 1968, ; 

? New Mexican. December 14, 1968; Los Angeles Times, December 15, 1968; Denver 
Post, December 29, 1968. 

19 Albuquerque Journal, April 26. 1968 : El Paso Herald Post, April 18, 1968. 

api ee Journal. June 10-12, September 25, October 10, 11, 14, 22, November 27,. 
1969 : New Mexican June 11-12, 1969. 

12 Albuquerque Journal September 5, 1969. 
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The official Alianza group headquartered in Albuquerque, on Dec. 11, 1969, re- 
ceived a gift of $40,000 from the Executive Council of the National Episcopal 
Church.” The money was granted to adequately equip the headquarters building 
and to establish several community centers. For the moment an uneasy calm 
broods in New Mexico. Several Alianza militants have drifted into other states. 
The organization has suffered an erosion of membership but it still perseveres. 
Other, perhaps more militant, groups of students, village people, and young slum 
dwellers, have come into existence. Although they have other goals, they still 
dream of the land, the Spanish-American land, the northern New Mexican land 
first settled by the Indian and Spanish ancestors of the Spanish American. As 
long as Spanish-American groups exist in New Mexico, the dream of a return of 
the land will never die. vi 

Although in jail, Reies’ unquiet spirit still dominates the scene. He has becom 
the real hero of militant Mexican-American and Spanish-American groups 
throughout the Southwest. No other leader has the same influence as he has 
in the rural villages or in the urban slums. His charismatic drive broke through 
the apathy and the despair of the rural Spanish Americans. Although it is not 
certain what now will happen, it seems difficult to believe that they will sink 
back into apathy. Reies has made the alienated stolen lands the focus of Spanish- 
American hopes, aspirations, and dreams. The moral basis of the federal and state 
judiciary and law enforcement agencies has been seriously eroded in New Mexico 
because of the ruthless legal prosecution of Reies. A gulf has been driven be- 
tween Spanish American and Anglo American. Few Anglo-American families now 
live quietly in the rural villages. Fear drifts over the northern mountains and 
penetrates the most remote villages. Police and forest rangers patrol the moun- 
tain roads and forest trails in force. Anglo-American ranch property continues 
to burn. The tradititonal Anglo-American and Spanish American establishment 
of New Mexico has been seriously weakened. A younger generation of Spanish- 
American leaders has come into existence deeply influenced by Tijerina’s ambi- 
tions and goals. It is safe to predict that violence will break out again and again 
until the Spanish Americans secure a return of the land in New Mexico or just 
compensation for it. And behind the Spanish Americans, quietly watching all 
events, are the several American Indian pueblos and tribes in New Mexico. They 
also have grievances and live in poverty. The history of New Mexico was quite 
exciting in the past. It promises to be even more so in the future. 


The loss of the community land grants has never been forgiven or 
forgotten by the rural Spanish-American population of New Mexico. 
To them it is an unacceptable act of injustice, a moral violation of the 
social order. They have never or will they ever, in my opinion, resign 
themselves to the loss of their community land grants. The grants, in 
their eyes, have become the symbol of all that they have suffered at the 
hands of the Anglo-Americans. From the time that the land grants 
were lost, groups of rural Spanish Americans in desperation at the 
harsh impact of land loss upon their economic and social situation, 
have resorted to acts of what in reality are minor acts of violence such 
as fence cutting, the burning of buildings, and the slaughter of live- 
stock of the Anglo-Americans moving in upon them. Amazingly 
enough, few acts of murder or personal assault have taken place. One 
cycle of such violence just ended in New Mexico, and there is no rea- 
son to believe that similar cycles will not occur in the future. 

It is not enough to assist the village people to recover their land 
grants. Unless proper economic and: political mechanisms are establish- 
ed, the village inhabitants will once again lose their land grants through 
their inability to pay State and county land taxes. Therefore, it is vital 
that Congress address itself to this problem. Furthermore, the land 
without water has little value. In many areas in New Mexico, the rural 
Spanish American village people are losing their water rights through 


13 Albuquerque Journal, December 11, 1969. 
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default. Many village people retain their homes and small acreage 
while migranting outside New Mexico, and do not return. ‘As the years 

o by, the land is not farmed, the unused individual water rights are 
lost, and the amount of water available to the village people 1s sharply 
diminished. I would like to submit here another paper, entitled “Rec- 
ommendations for the Solution of Land Tenure Problems Among the 
Spanish Americans.” 

[The documents referred to follows: ] 


RECOMMENDATIONS FOR THE SOLUTION oF LAND TENURE PROBLEMS AMONG 
AL THE SPANISH AMERICAN 


(By Dr. Clark S. Knowlton) 


Mr. Chairman, honorable guests, ladies and gentlemen, before making recom- 
mendations for the solution of land tenure problems among the Spanish-Ameri- 
can people of northern New Mexico and southern Colorado, I would like to make 
the following observations. The land question among the Spanish Americans is 
no longer a simple economic, political, or social problem subject to discussion, 
legislation, or economic analysis. It has become a fundamerital moral issue upon 
which all their hopes, aspirations, bitterness, resentments, and longing are 
focused. It is also a moral] measuring rod by which they have measured the moral 
concepts of Anglo American political, economie, and judicial systems and found 
them wanting. The Spanish Americans as a people are profoundly convinced that 
they were conquered in war, forced to become American citizens against their 
will at the time, and robbed of their land and water rights by the Anglo Ameri- 
cans aided by some Spanish American accomplices. This massive theft was, they 
believe, aided and abetted by state and national politicians, judges, government 
employees, Anglo-American merchants, rancher, and businessmen.* 

As a result the Spanish Americans are completely skeptical of the moral claims 
of American democracy. They have little faith in any American political party. 
They have no trust in the American judicial system. They have little confidence 
in any private or public state or national department of agency. As a people, 
they are more deeply alienated from the values and concepts of the predominant 
Anglo American society of the United States than almost any other ethnic or 
racial group in the group. The Spanish Americans have the psychology of a 
conquered, dispossessed, and empoverished people who believe that they have 
suffered serious injustices at the hands of the dominant Anglo American society. 

Until, they as a people, experience the physical return of all or a good part of 
the land taken from them or receive what they define as an adequate compen- 
sation, the deeply rooted burning emotions of resentment and of having suffered 
historical injustice will continue to exist. The poisonous abscesse of aliena- 
tion, rejection of Anglo American society, and poverty cannot be eliminated. It 
is of utmost importance that these abscesses should be lanced. If they are not, 
Mon Ed slide of the Spanish Americans toward rural violence cannot 
i e a b g 

Furthermore, the Departments of Interior and of Agriculture haye a direct 
responsibility for heavy land loss among the subsistence Spanish American 
farmers located along the major river systems of New Mexico. The development 
of almost every major irrigation and flood control district in the state such a8 
the Rio Grande Conservancy District and the Elephant Butte and Caballo Dams 
.drove thousands of Spanish Americans from their lands through their inability 
to pay the financial charges imposed upon their small farms. The policies of both 
.departments are such that the majority of their programs benefit the larger 
commercial heavily subsidized Anglo American farmer and not the small more 
subsistence Spanish American rural village farmer? | . 

One authority estimates that the Spanish. Americans conservatively lost be- 
tween 1854 and 1930, a minimum of over 2,000,000 acres of privately owned lands, 
1,700,000 acres of communal or “ejido” lands, and 1,800.000 acres of Jand taken by 
the Federal Government without remuneration. This massive and still continuing 


1 See Clark S. Know:ton, “Land-Grant Problems among the State's Spanish Americans,” 
New Mexico Business, 20 (June 1967), pp. 1-13. l 

2 Nancie L. Gonzales, “The Spanish Americans of New Mexico: A Distinctive Heritage” 
(Mexican-American Study Project, Advance Report No. 9), Los Angeles: Graduate School 
-of Business Administration, University of California, pp. 36-39. 
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land loss destroyed the entire economic basis of the Spanish American rural 
villages. It. has played a major role in the formation of a large distressed areas 
marked by high. indices of poverty and social disorganization.* | 

I would like to suggest that a high level Government Committee be organ- 
ized by the appropriate.departments to study the land question in depth in New 
Mexico, southern Colorado, West Texas, and other neighboring areas. The com- 
mittee should begin its study with Spanish and Mexican land owning customs 
and practices established in New Mexico, the impact of American conquest upon 
the Spanish Americans, and the causes of continued land loss from that date 
until the present. The committee should be empowered to hold hearings in the 
Spanish American areas, to examine records, and to subpoena witnesses. The 
staff of the committee should contain Spanish American and Anglo employees 
familiar with the language, culture, and history of the Spanish American 
people. The committee should be directed to recommend ways of settling the 
land issue... 

- The formation òf such.a comitas would undoubtedly arouse great concern 
and anxiety among Anglo-American landholders in the Spanish Americans 
areas as well as in the offices of local state governments. Land values would be 
affected, and existing land titles might come into question. Nevertheless, these 
problems are not as ominous nor as serious as the rapid increase of unrest and 
bitterness among the Spanish Americans alienated from the Anglo American 
society..The leaders of some Spanish American groups are seriously considering 
violence as a means of bringing the land issue to the attention of the American 
pepe and to force the Federal Government to act. 

most of the land lost by the villages was grazing and timber lands taken 
from the ejido or communal village lands, the returned land should be added 
to the communal lands that remain. The villages receiving land should be re- 
quired to set up a bonded governing board composed of resident village inhabi- 
tants selected by the resident village population. Provisions should be made 
in the deed for the management of the land, the payment of land tax, the settle- 
ment of disputes over land use, regulation of grazing and timber cutting to 
prevent erosion, and perhaps provisions for royalties if minerals are discovered. 
It is of paramount importance for the welfare of the Spanish American areas 
that title to the land should be vested in the village as a land owning .entity 
and not in individuals or the land will ultimately be lost again. 

Spanish-American resentment and hostility are steadily increasing toward 
the management of the Kit Carson National Forest in northern New Mexico. 
This resentment is reaching the explosive point where the lives of Forest Per- 
sonnel may be in danger. Spanish American bitterness has originated over three 
points. 

One: The majority of the inhabitants of the mountainous Spanish American 
villages located in and around the National Forests are convinced that much of 
the forest lands were taken by tbe government without compensation or pur- 
ehased.from large timber and cattle companies that had first stolen the land 
from the Spanish Americans. Two: The Spanish Americans are convinced that 
the Management of the National Forests are trying to force the Spanish Ameri- 
cans out of the villages in and around the forests. Three: A sharp wave of hos- 
tility swept the Spanish American villages when they learned that forest per- 
sonnel were used to guide police and national guard patrols searching for Spanish 
Americans involved in recent events in Tierra Amarilla, 

I would recommend that a study be made of all the land acquired by the 
National Forests to find out if the Spanish Americans are right about land being 
taken from them to create the National Forest in northern New Mexico. The 
Spanish American villages around the National Forests are almost completely 
dependent upon forest lands, the villagers should be given priority in forest 
use in northern New Mexico. Furthermore, the Forest Service should develop 
an extension division to assist the local Spanish American people to improve their 
livestock herds, to develop privately owned and village owned woodworking and 
handicraft industries utilizing forest resources, and to develop village owned 
recreational facilities of the Swiss village type. Techniques learned in northern 
New Mexico could be applied to the economic and cultural development of 
mountainous forested lands over the world. 


8 Allan G. Harper, et al., “Man and Resources in the Middle Rio Grande Valley” ¢Albu- 
querque ; The Un versity 0 of New Mexico Press, tet pp. 61-62. 
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i. The heirs of private Spanish American landholders who were deprived of their 
lands have the right to receive compensation for these lands. This will require 
proof of heirship and registration of heirs. Let me say again, that unrest and 
dangerous resentments in northern New Mexico and southern Colorado can not 
be reduced until the Federal Government makes a serious and concerted effort, 
as it has with some Indian tribes to resolve the land issue to the satisfaction of 
the majority of the Spanish Americans. 

Land without water is useless in a semi-arid environment. Water adjudica- 

tión procedures now going on among the Spanish American rural population 
are arousing anxiety and hostility. The State of New Mexico is trying to pin- 
“point individual ownership of water rights. The state officials are applying Anglo 
„American concepts of water use that are quite different from the traditional 
"Spanish American practices. In the villages, water is traditionally owned by the 
‘village and allocated by the village or ditch water master selected by the water 
"users. I would recommend that water rights be vested in the villages and regu- 
tated and utilized according to village tradition and practice. 
_ The irrigation systems of the Spanish American villages are antiquated and 
hand made. Large amounts of water are lost every year, and the crops frequently 
wither away. It would be very easy to develop a program in which the appropriate 
federal agency could provide technieal skills and the use of machinery to be 
matched by labor and raw materials provided by the village people. A secure 
water supply would definitely enhance the productivity of Spanish American 
farms. 

Many undoubtedly will argue that the state governments of New Mexico, 
Colorado, and surrounding states should assume the responsibility of improving 
conditions in the Spanish American segments of their states. Perhaps they 
should. However, these state governments have been in existence a long time. 
During this period, the majority of their agencies and departments have seldom 
shown any interest or concern in the welfare of the Spanish American people. 
Time has run out. Neither the Spanish Americans nor the United States ean await 
the awakening of state governments to their responsibilities. The situation. now 
is to threatening and dangerous for long delays for a discussion to take place 
over whether the state or federal governments should assume responsibility. 
^ The social fabric of the majority of the Spanish American rural villages has 
unraveled under the impact of poverty, out-migration, land loss, apathy, and 
social disorganization. Community organizers sponsored by VISTA and O.E.O. 
programs are just beginning to knit the fabric together in a few villages. I would 
like to recommend that state and federal agencies should send trained com- 
munity organizers into the villages to assist the villages to overcome apathy and 
factionalism, to develop village wide organizations, and to train a local village 
leadership. . 

As the communal tradition is far stronger in the villages then the idea of 
individualism, the appropriate government agencies should encourage and assist 
the villages to develop producer and consumer cooperatives. Because of low 
volume and almost complete ignorance of market trends and of Anglo American 
business values, Spanish American farmers are now at the mercy of local mer- 
chants and jobbers. Credit unions would be an invaluable need for village popu- 
lation that is seldom able to secure credit at local banks. 

The state agricultural extension programs should receive funds and encouráge- 
ment to conduct researeh on methods of improving agricultural productivity on 
the small Spanish American landholdings. Irrigation facilities should be modern- 
ized. Agricultural machinery suitable for poor small farmers might well be 
developed by the U.S. Department of Agriculture or perhaps of the Interior. 
Here the experienees of the Japanese could perhaps be studied with consider- 
able profit. As much of the produee consumed in Albuquerque and Santa Fe 
must be imported from out of state, there is room for the development of truck, 
poultry, and perhaps even of frozen foods and processing plants in the Spanish 
American areas. E | e l a 

In the rural Spanish American villages a once lavish handicraft tradition is 
dying. It is hard now to realize that at one time the rural Spanish American 
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villagers possessed a handicraft tradition as rich and varied as that of the 
Southwestern Indians. While the Federal and State Governments and private 
'agencies have encouraged and aided the Indian artisans and artists through 
: the establishment of special arts and craft schools, nothing has been done for the 
. Spanish Americans. I would therefore recommend that a foundation or the appro- 
priate state and federal departments set up a handicraft board to train Spanish 
- American artists and artisans, set standards, assist them to secure raw materials, 
‘and help to provide a market for their products. Unemployment and underem- 
.ployment are chronic in northern New Mexico and southern Colorado. While few 
Spanish Americans could ever hope to provide for their families from hand 
work, they could certainly supplement a scarce income in the long cold winter 
months through furniture making, metal working, jewelry, pottery, woodwork- 
‘ing, and weaving. The Handicraft boards of India and Siam perhaps could be an- 
alyzed for ideas that could be applied to the Spanish American village. 

The Spanish American areas are marked by deplorably poor roads. Many of 
: the villages are almost completely isolated during winter months. Federal and 
- State Funds could be provided to develop a network of roads linking the vil- 
lages with each other and with the major highways that almost completely 
. bypass the Spanish American areas. The roads will also assist in the estab- 
- lishment of industry, the transportation of village products, and enhance the 
ability of village people to find employment in nearby urban centers. The Span- 
-ish American areas are in the same condition as Appalachia and perhaps the 
Ozarks as far as isolation and lack of roads go. 

I would now like to discuss some of the reasons why past present state and 
federal programs have not been able to materially assist the Spanish Americans 
to escape poverty. Lessons derived from the failures of other programs can 
assist us to improve programs of the future.‘ 

The files of state and federal agencies are filled with studies of the socio- 
economic conditions and problems of the Spanish Americans. Few additional 
studies are needed. The basic needs and problems of the Spanish Americans 
have been identified for over twenty-five years. Unfortunately the majority of 
programs based upon these studies litter the Southwest as dead and dying 
hulks. They failed in spite of the excellent intentions of their originators be- 
“cause they ignored Spanish American values, the basic social and cultural 
framework of Spanish American rural village life, and need priorities as es- 
‘tablished by the Spanish Americans themeslves. 

The majority of government programs devised for the Spanish Americans 
have focused upon the specific and segmented needs of single individuals and 
families. Although these programs have undoubtedly benefitted individuals 
- they have often saddled the Spanish Americans with a heavy debt burden that 
: they found very difficult to repay. Programs to be successful should center 
upon the Spanish American farm village as the major unit of planning and 
‘implementation and not the individual. Spanish American participation should 
.be utilized at every level from early planning to program termination. 

.' Agency personnel involved in Spanish American programs should receive 
a thorough training in Spanish American history, values, and preferred methods 
- of procedure. Unless this is done, well meaning Anglo American personnel will 
find it impossible to work suecessfully with the Spanish Americans or to even 
- understand their behavior. As a result of repeated failures, such personnel tend 
to become cynical: or to develop strong prejudices against the local people. 
The Spanish Americans in turn are usually quite bewildered at the strange 
‘irrational behavior, as they define it, of the Anglo Americans. A serious gulf 
has developed between the Anglo American agency personnel and the Spanish 
‘Americans that has destroyed many recent programs. Each program failure 
: widens the gulf until now it has reached impressive proportions. 

The Spanish language itself has become a prickly problem in the Spanish 
- American area. The majority of resident Anglo Americans resent its continued 
use and subtly punish Spanish Americans who speak it. The entire thrust of 
the school systems and other Anglo American institutions unfortunately is 
toward the eradieation of Spanish. Many of the younger Spanish Americans and 
: the more anglicized Spanish Americans have come to share the Anglo American 
- point of view. On the other hand, the rural Spanish Americans resent the pa- 
: tronizing prejudices against Spanish. They are bitter about the tendency of 
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Anglo American agencies to address all correspondence to them in English. 
"Which they seldom understand. Every Anglo American agency active in the 
Southwest must learn to use Spanish and when not to in communicating with 
‘the rural people. The Anglo American employee who learns enough Spanish to 
communicate with the rural people can break down barriers, make friends, and 

"win an acceptance of ideas and programs. 

And still another problem that complicates planning and program develop- 
ment among the Spanish Americans is the decay of the traditional rural village 

social systems such as the patron system and the extended patriarchal family. 

-Qut-migration has carried away the younger adults. The majority of villages 

are afflicted with anomie and social disorganization. Among the village popu- 
- lation there are very few individuals who have a working knowledge of Ameri- 
-@an culture and society. Marked by apathy, land loss, poverty, malnutrition the 

village. populations tend to be factionalized and exploited by local political 
leaders who control publie employment in the region. 

- . Partially anglicized families are found in all but the more isolated rural vil- 
-lages. These families are able to relate quite well to Anglo American profession- 
`- als.. The average Anglo who meets them tends to assume that because of their 

facility with English, their familiarity with Anglo American habits of thought, 
- their possession of a higher material standard of living than the mass of village 

- people that they are village leaders. Many of the partially anglicized are often 
‘able because of this assumption to exploit both the Anglo Americans and tlie 

village population. 

¡Precisely because these people are somewhat anglicized, deprecate Spanish, 
vend: tend to look down upon the loeal people, they tend to be rejected by the 

Spanish American masses. The real leaders are often intelligent men and women 
who because of poverty, a lack of education, and an ignorance of the English 
-language and of American customs lack the ability to provide adequate leader- 

; ship even though they have considerable prestige in their own village circles. One 

of. the most serious problems of the entire region is the lack of good Spanish 

American leadership. : 

' Any comprehensive program developed for New Mexico, Colorado, and nearby 
 gections should have a leadership discovery and training component as a major 
part of the program. The village leaders to be effective must be men and women 

- who speak both Spanish and English, who are firmly grounded in local Spanish 

American values and yet who comprehend Anglo values and procedures. There 

are very few of them, but the welfare of the Spanish American people depend 

upon their coming. 

The Spanish Americans are a very proud people. Extremely. reluctant, even 
. under conditions of extreme poverty, to receive charity they respond very read- 
ily to programs that they believe will improve the economic or social condi- 

- tions of the village. It should here be underlined that they accept more readily 
. programs for group welfare than for individual welfare. Programs designed for 
the Spanish Americans in view of these factors, wherever possible, should in- 
- volve the Spanish Americans in contributions of donated labor and raw materials. 
One of the most successful programs in northern New Mexico was a state 
‘financed and sponsored program to improve the simple archaic inefficient irri- 
gation systems of a group of Spanish American villages along the upper Pecos 

River. The state provided technical services and equipment. The Spanish 

Americans enthusiastically donated raw materials and labor. Every dollar pro- 

vided by the state was matched by five dollars contributed by the Spanish Amer- 

jeans. Unfortunately poorly informed Anglo American politicians brought the 
program to a halt before more than a small handfull of villages had benefited. 
The harsh refusal of the dominant Anglo American population and the Anglo 
dominated state legislatures to permit the expenditures of state funds for pro- 
grams to assist the Spanish Americans is quite fronic in view of the fact that 
the Anglo American population is far more subsidized by state and federal gov- 
. ernments than the Spanish Americans. This statement is supported by an exam- 

ination of the evidence. The network of superhighways constructed by state and 
: federal funds somehow always bypass the Spanish American areas suffocated 
, by an inadequate transportation system. Lavish airports seldom utilized by the 

Spanish Americans mark the Anglo American cities. The poor small subsistence 
- Spanish American farmer seldom sees the enormous subsidies received by the 

commercial Anglo American farmer. The Federal Government has financed ex- 

pensive flood control and irrigation projects that drove the Spanish American off 
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of his land for the economic benefit of Anglo American city dwellers and farmers. 
Considerable funds are spent in the natural forests for the Anglo American 
hunter, fisher, and camper to the neglect of the grazing facilities needed by the 
small Spanish American village livestock owner. And finally it is exceedingly 
curious that virtually all of the defense and military installations in New Mexico 
are located in the Anglo American areas. 

In closing I would like to state that the Spanish Americans ean not escape from 
poverty living on small subsistence farms. However, if the villages can obtain 
-the grazing and timber lands taken from their “ejidos”, grazing and forest ac- 
‘tivities ean increase their income. If handicrafts and woodworking industries 

are encouraged, another source of income is added. If the villages are assisted 
- to cater to the recreational needs of the larger society on a year round basis then 
.additional revenue is provided..It is not at all impossible that industries suitable 
to the natural environment of the region could be induced to enter the region. 
By the development of various sources of income, a viable way of life can be 
. ereated for the Spanish American people of the area. . "E 
. The alternatives are too drastic to consider. A laissez faire policy will mean 
that northern New Mexico and southern Colorado will continue to. be one of the 
.most serious regions of poverty in the United States. Extremely high rates of 
; hunger, poverty, social disorganization, welfare and unemployment will continue. 
Out-migration will continue to send out of the region hundreds of poorly educated 
. unskilled semi-acculturated workers to add to the social problems of our larger 
Cities, It is far easier to struggle with the problems of rural New Mexico and 
. southern Colorado than it is with the problems of the large slums and ghettoes of 
the Southwest, the Pacifie Coast, and the Rocky Mountains. e 

And finally, I would like to stress with all the power of my command that time 
‘is running out. The land issue has reached a crisis point. If it is not resolved 
soon Spanish American desperation will increasingly find an outlet in violence. 


Dr. Know ton. It is an illusion to believe that the return of the 
community or even individual land grants would eliminate rural 
Spanish-American poverty: Small individually owned farms and 
ranches are simply not viable enterprises today. Perhaps the com- 
"munal traditions of the people could be utilized in the formation of 
various types of cooperative farming. But even then, agriculture will 
not suffice. However, if the Spanish-American people are given access 
to the timber and other resources of the region, it is possible that 
through à combination of agriculture, livestock, tourism, and local 
industry, a viable rural economy can be constructed. If this is done, 
the migration of these people to the urban slums of our larger. Western 
and Midwestern cities can be slowed down if not stopped. The Gov- 
ernment could well use northern New Mexico to develop models of 
‘economic development suitable to similar rural undeveloped areas 
in other parts of the world. 

It should be added at this time that many branches of Government 
departments, such as the Departments of Agriculture, Commerce, and 
Interior, have seriously tried and are trying to develop programs to 
reduce poverty among the Spanish Americans, but that the majority 
of these programs, while helping many people, have not had the 
success that their administrators envisioned. I would like to submit for 
the consideration of this honorable subcommittee a paper that I have 
. written, entitled “Culture Conflict and Natural Resources.” Tt should 
be emphasized that Government programs to be successful must strike 

at the basic causes of poverty among the Spanish Americans and not 
at the Ey mptome of the economic illnesses that beset the Spanish 
Americans. They must also be adjusted to the specific local needs as 
defined by the Spanish Americans and meet with their aspirations and 
‘hopes for their future. _ à | 
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[The document referred to follows :] 
| CULTURE CONFLICT AND NATURAL RESOURCE 


(By Dr. Clark S. Knowlton) 


One of the largest, oldest, and most important Spanish-speaking groups in the 
Southwest is found within a 250-mile radius of Santa Fe, New Mexico. Known 
as the Spanish Americans, they are the product of intermixture between seven- 
teenth- and eighteenth-century Spanish settlers; Mexiean Indians brought into 
New Mexico by the Spanish ; local Indian groups such as the Pueblo, Navajo, and 
Apache; French-Canadian and American mountain men, trappers, and traders 
entering New Mexico in the nineteenth century ; and European immigrants and 

American eowboys, merchants, miners, workers, farmers, and soldiers coming 
into the area in the late nineteenth and early twentieth centuries. The Spanish 
Americans, as long as they were in a numerical majority in New Mexico, demon- 
strated an amazing ability to absorb people of diverse ethnie and. racial origins. 
Living in isolation from other European and Mexican settlements for almost two 
centuries, they developed a deeply rural, preliterate, peasant-type subsistence 

agriculture village eulture, well adjusted to the natural environment of northern 

. New Mexico.* 

'The Spanish Americans today inhabit the high mountain valleys of the south- 
ern Rockies which penetrate northern New Mexico in the form of a large for- 
ested peninsula riding high above the semiarid plains and deserts of the South- 
west. Van Dresser (1964: 53-74) describes this peninsula as follows: 

The resulting * * * peninsula of wooded or forested uplands covers about 
13,000 square miles and ranges from slightly below 6,000 to almost 13,000 feet 
in elevation above sea level. It is thus a relatively verdant and well-watered 
oasis in the general semi-desert of the Southwest, although all except a few 
score square miles at the very highest elevation, which receive less than 30 
inches of precipitation annually, are still semi-arid climatically * * * What 
we might describe as the “hydrologically strategie" position of this region— 
the fact that it receives relatively high rainfall and snowpack in a generally 
semi-desert land—has always influenced the forms of human cluture within 

. and around it, and is especially signifieant today. A substantial proportion of 

the stable flows of three major basins—the Rio Grande, the Pecos, and the 
Canadian-—originate here, and much of the economic life of New Mexico and 
adjacent portions of Oklahoma, Texas, and even Mexico is dependent on 
these flows. 

Northern New Mexico resembles Switzerland in topography, climate, and nat- 
ural resources. Switzerland is one of the more prosperous nations in Europe. 
Northern New Mexico, like Switzerland a region of high mountain uplands, is 
- in severe contrast, an economically distressed region. After one hundred years of 
American occupation, conditions of human existence among the Spanish Ameri- 
.eans of northern New Mexico are but little better than those in many rural sec- 
tions of Latin America (Knowlton, 1964; Maloney, 1965: Sanchez, 1967) 

The Spanish-American inhabitants of northern New Mexico are afflicted by 
high rates of tuberculosis and other poverty-related diseases such as anemia, 
malnutrition, low per capita income, high indices of unemployment and welfare, 
almost nonexistent medical services, few all-weather paved roads, low quality 
. school systems, and a seeming inability of county, state, and federal government 
agencies to resolve the difficult economie and social problems of the zeglon 
'" (Burma and Williams, n.d. ; Knowlton, 1901). 

Such depressed social and economic conditions are not unique to northern New 
Mexico. They can be found in other rural sections of the United States such as 
Appalachia, the lower South, and the cutover lands of the upper Midwest. In 
northern New Mexico, these conditions are intensified and complicated by com- 
plex muted ethnic and racial antagonisms between Indians, Spanish Americans, 
‘and Anglo Americans, unresolved culture conflicts, language barriers, failing 
government institutions, and by the deeply rooted memories of past mistreatments 

(Hollon, 1961 ;-Lamar, 1966 ; and Steiner, 1969). Without a knowledge of Spanish- 
American settlement patterns, social systems, and the impact of American occu- 


1 No comprehensive social or economic history of the Spanish-American people has peen 
written. Material on specific aspects of Spanish-American history and culture čan be found 
in the following publications : Burma, 1954; Gonzales, 1969; Knowlton, 1961a, 1969b ; 
Loomis and Leonard, 1941 ; McWilliams, 1968 ; and Saunders, 1954. 
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pation upon the Spanish-American rural village people, it is difficult to under- 
Stand the causes of poverty in this region, the cynical attitudes of the Spanish 
Americans toward government, and the failures of government programs among 
them (Cordova and Oberg, 1943: 56-201; Lamar, 1966: 56-82; Ulibarri, 1958; 
and Walter, 1944). ; 

This presentation will illustrate the ways in which environmental and human 
problems are intertwined. Material will first be presented on traditional Spanish- 
American land settlement patterns and social systems. This will be followed by 
a discussion of the impact of American political, legal, and economic systems 
upon the Spanish Americans. Finally, there will be an examination as to how 
agencies established to conserve natural resources become major contributors 
to the economic impoverishment of the Spanish Americans. 


LAND SETTLEMENT PATTERNS 


The Spanish ancestors of the Spanish Americans first settled in the Rio Grande 
Valley from Belen in the south to Espanola and Taos in the north. As population 
increrseá and Indian pressures permitted, they gradually expanded during the 
seventeenth and eighteenth centuries into the mountain valleys of the Southern 
‘Rockies and then down the rivers flowing from the mountains into the eastern 
and southern plains and plateaus (Keleher, 1929, 1945; Leonard, 1953). By the 
middle of the nineteenth century, the Spanish American settlements began to 
expand into the plains of eastern New Mexico, southeastern Colorado, and western 
Texas and Oklahoma, as the Commanches and Kiowas relaxed their hold. The 
Spanish Americans soon encounterd the westward-moving cattle frontier of 
‘the Texans in the Staked plains. The eastward moving Spanish-American fron- 
tier was quickly rolled back in a cloud of violence by the better-armed and more 
aggressive Texans. Since then the Spanish Americans have continuously re- 
treated toward the mountains, forced back by the land-hungry Anglo-American 
ranchers (Baca, 1954: 1-8, 17, 60-68; Haley, 1953: 18-37). 
^ The majority of the Spanish Americans until the 1940s lived in numerous 
small self-sufficient farm villages, supporting themselves and their families 
through subsistence agriculture, livestock raising, handicrafts, hunting, and 
barter with the Indians before the Indians were corraled on reservations. As 
communications were and are poor, roads virtually absent until the last few 
‘years, and danger from Indian assaults quite real before the last decade of 
the nineteenth century, the village people were isolated from contacts with other 
villages for long periods of time. The village inhabitants were forced to depend 
"upon their own resources (Calkins, 1935; Edmundson, 1957; Maes, 1941; 
Walter, 1939). | 

The numerous village communities among the Spanish Americans became 
sdcially and economically independent, self-contained, small social worlds. The 
extended patriarchal families (Gonzales, 1969: 84-88; Ulibarri, 1958: 26-36; 
Knowlton, 1965) in the larger villages were linked by marriage and the com- 
padrazgo system. Small villages often were inhabited by members of a single 
large family. Among the village inhabitants, little sense of identification existed 
with any social grouping larger than the village, such as ethnie group, minority 
.group, state, or nation, until very recently. The village community included not 
only the village and its inhabitants but all of the land owned or traditionally 
used by village people. The inhabitants of neighboring villages were mistrusted, 
and foreigners were viewed with considerable suspicion. As Burma (1954: 7-8) 
noted, few people before World War II ever left their villages in spite of the 
economie sacrifices involved. 

The majority of the Spanish-American villages were founded upon communit 
land grants: These grants were, for the most part, granted by the Spanish and 
Mexican governments to groups of village families requesting land to settle a 


2 The compadrazgo is a Roman Catholic religious and social mechanism that is used to 
` strengthen relationships between two friendly families, to establish a patron-client rela- 

tionship with a more powerful family, and to intensify no da between related 
. families. A child baptized in the Roman Catholic Church should have two adult sponsors, 
one of each sex, selected by the child's parents and approved of by the priest. The sponsors 
are responsible for the religious and physical care of the child if something happens to 
' the parents. The child has the same type of obligation to his sponsors as though they were 
- his parents, and the sponsors as though the child were their own. The child's parents call 
each other compadre among the men and comadre among the women, co-father and 
co-mother. Compadres and comrades should support and assist each other as though they 
.were brothers and sisters. The relationship in Spanish-American villages unifies village 
aa into a network of reciprocal cooperative relationships (Mintz and Wolf, 1953: 
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new village. Upon receiving the grant, the family groups jointly chose a village 
site, selected house lots, erected a church, built a communal irrigation system, 
and divided among themselves the plots of irrigated land. Each family usually 
owned its own house lot and. irrigated farm lands. The rest of the land grant 
was held in communal ownership. Every village family could use the resources 
of the communal lands. Poor families in the village that had lost their private 
farm lands existed by grazing livestock, hunting, and eutting timber and firewood 
from the village common, known as the ejido. Privately owned lands could be 
sold, preferably to members of the village, but the ejido by traditional custom 
could not be alienated from the inhabitants of the village. Grant boundaries 
were apt to be rather vague (Calkins, 1935 ; Leonard, 1943). . i E 

Two other types of land grants common in New Mexico were the sitio and the 
proprietary. The sitio grants were large extensions of land granted to ranchers 
to establish livestock ranches. Proprietary grants, on the other hand, were given 
to important and prominent persons to thicken the zones of settlement or to 
establish villages and ranches at strategic locations. The recipients of proprietary 
grants promised, in exchange for the land, to secure settlers, build a church, 
put in an irrigation system and provide military protection. Proprietary and 
sitio grants over several generations often came to resemble village communi- 
‘ties, as all children inherit equally among the Spanish Americans. For the 
most part, the rural farming villages predominated in the mountain heartland 
of the Spanish. Americans in northern New Mexico and along the rivers and 
‘streams flowing from the mountains. Sitio grants, although found throughout 
New Mexico,.were more common-on the plains and in regions where ranching 
was economically more feasible than farming (Perrigo, 1960: 78-80). - 

The large landowners during the Spanish and Mexican periods in New Mexico 

dominated the economie and political affairs of the territory. Possessing unlimited 
: access to land and owning large herds of livestock, they drew their labor from 
three sources: (1) indebted Spanish-American landless worker, known as peons, 
who could not leave the employment of their employers as long as they owed him 
Inoney—having to buy their necessities from the store owned by the rancher, 
they were seldom out of debt (sons inherited the debts of their fathers); (2) 
eaptured or purchased Indian slaves who gradually were absorbed into the ranks 
of the peons; and (8) free workers from neighboring villages. The relationship 
‘between the peon and his employer was contractual in nature. The landowner 
provided employment and support for his peons and their families, took care 
of them in times of illness and accident, led them to battle against Indian raiders, 
and protected them from abuse by other landowners or by the law enforcement 
officers. In return, the employer received absolute obedience from his peons in 
political and economic matters (Lamar, 1966 : 27-28). l y 

Powerful and wealthy ranchers could secure the political support of the 
neighboring village population through economic and political favors and even 
: bo some degree through intimidation, but the villages nestled on their land grants 
- were seldom dependent economically upon the ranchers. If the rancher refused 

to grant privileges and favors to the village people, he would quickly lose their 
support. The numerous villages located in the more remote mountain valleys 
"where ranching was not feasible were seldom molested or deeply influenced by 
the powerful landowning families. On the northwestern frontier facing the Ute 
and Navajo Indians few large ranchers could survive the constant Indian raid- 
.ing. Villages there were inhabited by independent frontiersmen who paid little 
attention to the wishes of Spanish, Mexican, or American governors. It is in 
‘these villages that the tides of unrest against the Anglo Americans have always 
run the strongest (Swadesh, 1966; Kluckhohn, 1961: 180—191; Knowlton, 1962 ; 
Burma, 1954: 12-13). | | 
Leadership within the villages rested in the hands of the more powerful and 
wealthy family heads able to grant economie and political favors to village 
families. Known as the village patron, he mediated between the village and out- 
- Side political authorities. He judged village disputes, organized military resist- 
ance against Indian raiders, financed religious celebrations, supported the village 
church, called the men of the village together to labor on the irrigation system, 
and in general enforced village values. Those who refused to accept his decisions: 
might have to flee the village. He was not, however, a dictator. His decisions 
had to rest upon village customs, and his power depended upon the consensus 
of the village population. If, for one reason or another, he lost the tacit support 
of the village people, he would inevitably be challenged by another family head 
who in many cases was a relative. The position of the village patron was not an 
“Inherited one and depended as much upon personality and ability to embody 
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village mores as upon wealth and power. A village patron was expected to use 
his position to increase his wealth and politieal power, but had to do so 
discreetly and not at the expense of his fellow villagers. (Swadesh, 1966; 
Kluckhohn, 1961 ; Knowlton, 1962 ; Burma, 1954). 

The subsistence farming village communities, based securely on their land 
grants and unified by the interlocking mechanisms of the patriarchal extended 
family, the compadrazgo, the folk Catholicism, the patron system, and the 
almost mystical identification of the village people with their villages were most 
resistant to acculturation, assimilation, and Anglo-American dominance. Each 
village tended to become a closed social and economic world of its own, suspicious 
and hostile toward the outside. As long as the villages retained their land base, 
they were able to mtaintain a relative independence for a long period of time 
from the economic, political, and legal institutions imposed upon them by the 
Anglo-American conquest. Once the land base was eroded away, the village world 
collapsed. Today, it lives on as a golden memory in the minds of the embittered 
rural Spanish-American people as an Eden from which they were ejected by 
Anglo Americans and as a paradise to which they long to return (Calkins, 1935; 
Leonard, 1943; Knowlton, 1969a). 


IMPACT OF THE AMERICAN CONQUEST 


Much of the profound bitterness and cynicism of the Spanish Americans toward 
American political, legal, and economic systems can be traced back to the circum- 
stances of the American occupation of New Mexico in 1847. The Spanish Ameri- 
cans believe that the oceupying American generals made certain promises in the 
name of the American government to respect.and protect their landholdings, and 
their personal and civil rights. These promises were later formalized in the Treaty 
of Guadalupe Hidalgo that ended the state of war between the United States 
and Mexico. The Spanish Americans are convinced that they were misled by 
the American generals and the American government. They are persuaded that 
they were robbed of their lands and treated with violence by Anglo Americans in 
defiance of the solemn promises made to the Spanish Americans to obtain their 
compliance with the American occupation of the territory.? 

General Stephen W. Kearney, the commander of the American Army that took 
possession of New Mexico, told the inhabitants of Las Vegas, New Mexico, the 
first settlement of any consequence of his route to Santa Fe on August 15, 1846, 
“We come amongst you as friends, not as enemies, as protectors, not as con- 
querors. We come among you for your benefit, not for your injury.” * Entering 
Santa Fe on August 18, 1846, he reiterated his message to the assembled inhabi- 
tants. “We come as friends to better your condition and make you a part of the 
Republic.of the United States. We do not mean to murder you or rob you of your 
property. Your families shall be free of molestation, your women secure from 


3 The Treaty of Guadalupe Hidalgo that ended the state of war between the United 
States and Mexico was officially announced on July 4, 1848. The treaty articles that guar- 
anteed the property and liberties of the inhabitants of New Mexico are as follows: Article 
Eight, titled "Rights of Mexicans Established in Territories Ceded to the United States,” 
reads “Mexicans now established in territories previously belonging to Mexico, and which 
remain for the future within the limits of the United States, as defined by the present 
treaty, shall be free to continue where they now reside, or remove at any time to the 
Mexican republic, retaining the property which they possess in the said territories, or 
disposing thereof, and removing the proceeds wherever they please, without their bein 
subjected, on this account, to any contribution, tax, or charge whatever. . . . In the sai 
territories, property of every kind now belonging to Mexicans not established there, shall 
be inviolably respected. The present owners, the heirs of these and all Mexicans who may 
hereafter acquire said property by contract shall enjoy with respect to it guarantees equally 
ample as if the same belonged to citizens of the United States." À 

rticle Nine, “How Mexicans Remaining in Ceded Territories May Become Citizens of the 
United States,” reads “Mexicans who, in the territories aforesaid, shall not preserve the 
character of citizens of the Mexican Republic, conformably with what is stipulated in the 
preceding article, and be admitted at the proper time (to be judged of by the Congress of 
the United States) to the enjoyment of all the rights of citizens of the United States 
according to.the principles of the Constitution; and in the meantime shall be maintained 
and protected in the free enjoyment of their liberty and property, and secured in the free 
exercise of their religion without restriction.” 
Ree R of Peace Between the United States and Mexico" (Zimmerman, 1936: 

* On the morning of August 15. 1846, General Stephen W. Kearny, commander of the 
American army occupying New Mexico said to the inhabitants of Las Vegas, New Mexico, 

Henceforth, I absolve you from all allegiance to the Mexican government * * *. I am 
your governor. I shall not expect you to take up arms and follow me to fight your own 
people who oppose.me; but I. now tell:you, that those who, remain peaceably at home, 
attending to their crops and their herds, shall be protected by me in their property, their 
persons and their religion *' * *. My government * * * will keep off the Indians, protect 
you in your persons and property *. * *'" (Twitchell, 1963a: 250-266). > bc 0 
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wiolenee. My soldiers shall take nothing from you but what they pay for." (Twit- 
hell, 1963b : 250-266). 

- Leaving for California soon after with most of his troops, General Kearny 
appointed a resident American trader, Charles Bent, as acting governor, and Col- 
onel Alexander W. Doniphan as military commander. The colonel suffered no 
illusions about the feelings of the Spanish Americans. He pointed out: “A peo- 
ple conquered but yesterday could have no friendly feeling for their conquerors, 
who have taken possession of their country—changed its laws and appointed new 
officers, principally foreigners" (Beck, 1962: 134). Colonel Doniphan was shortly 
ordered to march to Chihuahua, Mexico, to join the American invasion forces. 
He was replaced by Colonel Sterling Price who apparently was unable to main- 
tain discipline among his troops. 

The behavior of the American military intensified Spanish-American unrest 
and resentment. An American living in New Mexico at the time called the Ameri- 
can troops, “a degenerate military mob, violators of law and order, heaping daily 
insults and injury upon the people. Price's lack of military education and his ap- 
parent inability to control either officers or men has produced among the New 
Mexicans the strongest feelings of distrust and hatred and a desire to rebel. 
exists among the inhabitants" (Emmet, 1965: 53-54). An Englishman, traveling 
in New Mexico shortly after the American occupation, “found all over New Mexico 
* * * the most bitter feelings and most determined hostility against the Americans 
who certainly in Santa Fe and elsewhere have not been very anxious to conciliate 
the people, but, by their bullying and overbearing demeanor towards them, have 
in great measure been the cause of the hatred" (Ruxton, 1965 : 180). 

Growing Spanish-American and Indian bitterness and resentment generated by 
the behavior of American soldiers, the belief among some Spanish-American lead- 
ers that the small number of American troops could not maintain eontrol of New 
Mexico, a sense of shame and humiliation at the lack of resistance to the Ameri- 
can army, and perhaps a lingering sense of Mexican patriotism led to a widespread 
Spanish-American revolt in which the Taos Indians participated. A number of 
Americans including Charles Bent, the acting governor, were killed in Taos, Mora, 
and Las Vegas. The rebellion was put down and its participants severely punished 
for rebelling against the occupying power (Lamar, 1966 : 67-70). 

- Mrs. Thomas Boggs (Denver Post, January 11, 1890), the stepdaughter of the 
slain governor, related years later how the Indian rebels from Taos were treated 
by the American soldiers : 

I well remember how severely the soldiers punished the offenders. One 
favorite pastime was to harness six Indians to an army ambulance and then 
at a signal put them on the run from the Pueblo (the Indian Pueblo), to 
Taos. They would reach us exhausted, the crack of the driver's whip herald- 
ing their approach, with blood streaming from their unprotected backs and 
legs, one ambulance being followed by another and another, racing as they 
came on. And when the soldiers tired of this sport, their unfortunate cap- 
tives ended their miserable existence at the end of a rope. 

Spanish Americans were treated little better. The communities of Mora and 
Las Vegas were almost totally destroyed by American soldiers, and many of 
their inhabitants were hanged (Twitchell, 1963a : 134—140). 

The Spanish-American rebellion and its aftermath intensified the feelings of 
hostility and mistrust between Spanish Americans and Anglo Americans in New 
Mexico that to some degree have persevered from that time to the present. The’ 
behavior of American troops toward the Spanish Americans deteriorated after the 
revolt. A New York Tribune newspaper reporter (Emmet, 1965: 67-68) wrote 
from Santa Fe on June 12, 1847, to his paper about the behavior of American 
troops in the city: 

It is with feelings of profound sadness that we are obliged to record the 
disgraceful proceedings of our troops under Col. Price at Santa Fe. Their 
conduct has been characterized by the grossest insubordination ; they plunder 
at their pleasure the defenseless Mexican and give to his complaints no 
answer save contumelious reproaches and disgraceful blows * * *, They 
cheat and browbeat the natives by day and when night comes, blown with 
insolence and wine, they resort to the fandangoes and give full scope to their 
unbridled passions. . 

Spanish-American resentment and hostility toward their American conquerors 
did not diminish after the unsuccessful revolt. Although many wealthy Spanish- 
American ranchers and merchants accommodated themselves to the new political 
order, the majority of the Spanish-American people remained as alienated from 
their American conquerors as before. Rev. W. C. Kaphart, an early Protestant 
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missionary resident in Santa Fe (Grant, 1934: 154-155), commented on June 2f, 
1851 about the Spanish-American attitudes: 
.. This is a conquered people and, like all such, I have reason to believe that 
they secretly hate the ‘Americans and would at any time gladly avail them- 
selves of an opportunity to throw off the yoke * * *, We live upon a volcano. 
which, but for the continual parade of arms, would burst out almost any 
moment. There is but little room to doubt that there are many dissatisfied: 
Mexicans who would at any time form a coalition with the savages against 
us, did they believe that thus combined they would be strong enough to: 
route an army. The conduct of many Americans toward the Mexican popu- 
lation is calculated greatly to increase that feeling. In all their intercourse: 
with them, they put on airs of superiority and treat the Mexicans as a. 
oo and inferior people, feeling secure in the protection of our military 
orce 
"The 530-some-odd Americans living in New Mexico in the 1850s were most 
reluctant to accept the Spanish Americans, then called Mexicans, as equal citi- 
zens of a common country. A group of resident American merchants (Emmet,. 
1965: 105) expressed their sentiments quite freely in a petition submitted to the- 
President of the United States expressing their opposition to ending military 
government in New Mexico. They stated that: 

We are fully convinced that there is no hope for the improvement of our: 
territory unless Americans rule it, and that the spirit of Mexican rule must 
be corrupt and disgraceful in a territory of the United States. 

. The invasion of New Mexico by Texan forees in 1861 during the Civil War 
did much to reconcile the Spanish Americans to American rule. No matter how: 
much the Spanish Americans disliked the Americans they detested the Texans 
even more. After the destruction of their supplies, the Confederate troops who 
had occupied in sequence Las Cruces, Albuquerque, and Santa Fe were forced. 
to fall back to El Paso. The Americans, short of troops, were forced to recruit 
and to arm three thousand Spanish-American volunteers under Spanish-American. 
field officers who participated in Civil War campaigns in the Southwest (Hall, 
1960 : 23, 27 ; Colton, 1959 : 25). 


CAUSES OF LAND LOSS AMONG THE SPANISH AMERICANS 


Since 1854, the Spanish Americans have lost, according to one estimate, in the- 
upper Rio Grande Valley alone well over two million acres of privately owned’ 
lands and 1.7 million acres of communal land to Anglo Americans, one million 
acres to the state government, and even larger acreages to the Federal govern-- 
ment (Cordova and Oberg, 1943: 61-62). Similar losses have occurred in other: 
sections of northern New Mexico. The erosion of Spanish-American landholdings 
still continues. The loss of a land base is primarily responsible for the collapse 
of the Spanish-American rural village economy. It is perhaps the major causal 
faetor of the poverty among the village people. The lost land has become the focus: 
of the resentments, the hostilities, the dreams, and the ambitions of present 
generations of Spanish Americans. These emotions have generated a growing: 
demand among the Spanish Americans for the return of the land (Knowlton, 
1969a). 

Among Anglo Americans little sense of identity with or attachment to the land 
has ever existed. Land has always been regarded as a commodity to be exploited 
like any other commodity for the profit that it might yield. Privately owned 
land has been valued more highly than publicly owned land. The private land-- 
owner, in his search for wealth, has had the legal right to use the land as he 
desired with little concern for the future or for welfare of his neighbors. The 
Anglo American, thus, has always been a transient, exhausting one section of 
land before moving on to the other, lured by the eternal dream of making enough 
money to enable him to retire to a better, more desirable place in whieh to live- 
(Otteson, 1963: 307-335: Whitaker and Ackerman, 1951: 12-14). As Murphy 
(1967 : 7) puts it: 

English settlers brought to the frontier ideas which precluded the sort. 
of accommodation with nature and the native peoples that marked Spanish 
settlements from Florida to California, or the sort of self-contained agrar- 
ian economy descriptive of most of the French settlements. To the English 
immigrants, all of North America was a vast preserve of resources waiting 
to be processed. 

Jn contrast, the Spanish Americans had a very close sense of identity with the- 
land. A peasant-type people, they believed that the land was essential for- 
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human life, Every family head had a natural right to secure enough land to 
support his family. Although the right of private property existed, communally- 
owned property was just as important. The concept that a man could own or 
monopolize large sections of land when landless families existed was and is 
morally repugnant to the Spanish-American village people. Every child in a 
Spanish-American family, regardless of sex or age, has equal rights of inher- 
itance. Spanish Americans even today struggle hard to preserve their landhold- 
ings. If the land is lost, the village people grieve as though they had lost fam- 
ily members. The sense of deprivation is handed down from one generation to 
another. Today, Spanish-American families that lost their land over fifty years 
ago still feel the loss as sharply as though it had happened but yesterday. There 
is no reconciliation to the loss of the land over the generations (Atencio, 1964). 

So deeply engrained among Anglo Americans of the nineteenth century was the 
concept of private landownersbip that they found it almost impossible to eom- 
prehend or to a¢cept the fact that the major areas of the village land grants 
were owned jointly by the inhabitants of the village and not by any single vil- 
lage family. The ejido or communal lands belonged to the village as a com- 
munity. Every family had the right to use these lands." Anglo-American lawyers 
persuaded Anglo-American courts to adopt the legal fiction that the village 
communal lands belonged to the body heirs of those who had originally pe- 
titioned for the grants. Such a concept was completely foreign and alien to 
Spanish-American customs. Once the courts had been persuaded to accept this 
fictitious concept, shrewd Anglo-American lawyers were able to get the naive 
Spanish-American descendents of the original settlers to sign their names to 
bits of paper for a few dollars in which, without knowing it, they signed away: 
portions of the communal lands.’ Spanish-American informants claim that their 
fathers and grandfathers never realized what they were signing and that even 
if they had, they still had no power or right under Spanish-American customs to 
sign away any portion of the communal lands to which they but had rights as 
members of the village (Brayer, 1949 : 16-19; Keleher, 1962: 10-16). 

Conflicting methods defining legal title caused serious land conflicts in New 
Mexico. A valid land title according to Anglo-American usage, is one in which 
the sequenee of ownership from the first owner to the current owner can be 
legally traced. If the sequence of owners and the lega] transfer of the land from 
one. owner to another is not perfect, the title is apt to be.defective. In contrast, 
among the Spanish Americans, title to the land was, and is, based more upon. 
-custom and tradition than upon written documents. If families and villages have 
used land for several generations without being challenged, the land is defined. 
T E to them by their neighbors (Moynihan, 1968: 15-347; Knowlton, 

7). 

Land conflicts could have been reduced and the landholdings of the Spanish 
Americans protected if the American government has accepted as authentic all 
‘Spanish-Amerian landholdings recognized as legal by the Spanish and Mexican 
governments rather than requiring each land claimant to prove legal ownership 
in American courts of law or by negotiating with the Surveyor General or the 
Federal Land Offices in New Mexico. Another method of legalizing and recog- 
nizing Spanish and Mexican land titles would have been the formation of the 
‘committee composed of men familiar with conditions in New Mexico to pass 
upon the land claims with the government carrying the burden of legal research, | 
boundary surveys and judicial hearings. As neither of these two methods were 
adopted, the Spanish-American landowners, the majority of them poor, illiterate, 
village people, were caught in the toils of a legal system based upon the adver- 
‘sary principle in which they found it impossible to protect their landholdings." 


5 The American courts rejected the concept of communal lands on the Spanish-American 
land grants, as witnessed by the following statement from a decision of the United Court 
of Private Land Claims: “The idea that we desire to incorporate in the decree is that what 
is known as the agricultural lands, the valley land as we discover in these two valleys 
shall be confirmed, but that what is ordinarily known as pasture lands and commons will, 
not be included in the decree"—this confirms the title of the Santa Cruz Land Grantees 
(New Mexican, September 5, 1899; see also Calkins, 19372; and Mosk, 1942). 

6 The stories about lawyers and their Spanish-American agents persuading. village 
ns le to sign documents in English in return for a few dollars and thus signing away 

and rights are extremely common both.among the Spanish Americans and lawyers. Today 
Spanish Americans: are so suspicious that very few are willing to sign anything without 
‘consulting people of confidence. The: entire state and federal court systems are in bad 
repute among the Spanish-American people of northern New Mexico. 

7 The incredibly complicated legal system of the litigious Anglo American still baffles the 
‘Spanish-American village people. They have a terrible fear of the state and federal courts 
‘and will often abandon property when the title is challenged rather than go to court. : 


115 


: As Governor Ross of New Mexico observed in his testimony of January. 11, 1888 

‘(New Mewican, January 12, 1888) before the U.S. House Committee on Terri- 
-tories : 

Under the Spanish and Mexican governments for many generations there 
was little need of intervention by governments or courts for the more perfect 

' definition of the rights of grantees or claimants upon the public lands. Their 
. grants were held under special concessions to individuals or to communities 
or by virtue of general laws for colonization for town building and by right 
of possession. Few of them had muniments of title beyond a condition permit 
from the Crown of Spain or an act of the Mexican Congress. They needed no 
legislation, no adjudication by the courts, their titles were perfect to all 
intents and purposes. Their ownership was universally recognized, and the 
indefinite nature and lack of minute description of boundaries was of small 
moment in a country whose population was sparse that there were ample 
room for all and land was practically valueless. There was little or no publie 
records, practically no courts. Isolated as the people of New Mexico were, 
fifteen hundred miles from civilization on the east, a thousand miles from the 
brethren of Mexico in the south and west, and hemmed in by an impenetrable 
^ eordon of savages on all sides * * * it is not strange that a degree of laxity 
in the preservation of records and in the administration of equity and & 
confusion and demoralization something startling to the American mind 
should have come to prevail. . T 

Although the Spanish and Mexican governments did provide written land deeds 
to the recipients of land grants, these documents, over the years, among an illit- 
erate village people living in a frontier environment, tended to vanish. Original 
copies of the deeds were preserved in Spanish and Mexican archives in Santa 
Fe, the capital of the territory, but these archives were partially destroyed by 

early American territorial governors (Horn, 1963: 135-149). From the date of 
the destruction to the present, the Spanish Americans have believed that the de- 
struction was performed deliberately to destroy the official copies of land grant 
‘deeds. 
The government of the United States, through the Treaty of Guadalupe Hidalgo: 
at the close of the Mexican War in 1847, had obligated itself to protect the prop- 
‘erty and civil rights of the Spanish-speaking population of the Southwest. How- 
"ever, it was not until 1854 that Congress finally bestirred itself to consider the 
matter of property titles in New Mexico. By that time, the Spanish Americans 
were already being victimized. A Catholic Sister of Charity, living in New Mexico 
at the time, observed (Segale, 1949 : 194—195) : ! 

In the early years of Anglo settlement in New Mexico, the unsuspicious 
and naive Spanish Amerieans were victimized on every hand. When the 
men from the states came out west to dispossess the poor natives of their 

: Jands, they used many subterfuges. One was to offer the owner of the land a 
‘handful of silver coins for the small service of making a mark on a paper. 
The mark was a cross which was accepted as a signature and by which the 
unsuspecting natives deeded away their lands. By this means, many a poor 
family was robbed of all its possessions. 

By congressional enactment on July 22, 1954, Congress reserved for itself the 
right to pass on the validity of land grant titles. By the same Act, Congress es- 
tablished the Office of Surveyor General of New Mexico to provide Congress with 
information on the history, the boundaries, the physical characteristics, and 
the validity of land grant titles in New Mexico and then recommend to Congress, 
through the Secretary of Interior, acceptance or rejection of each land grant 
title. Because of inadequate staff and funds, eorruption, unfamiliarity with 
Spanish and Mexican law, Spanish-American land tenure customs, and the 

-Sheer number of land grants, the Surveyor General was never able to properly 
process the numerous land grant claims.? As Twitehell (1912 : 467) stated: 
—— EH 

8 Adolph F. Bandelier, a pioneer anthropologist in the Southwest, recorded in his journal 
‘on August 25, 1880, the following item: “Padre Eguillon, very strong concerning the 
wanton destruction of the archives under Governor Pyle (Pile), says it was done on pur- 
pose to destroy Mexican claims” (Lane and Riley, 1966 : 78). 

? For good analysis of the frauds associated with the early Surveyor Generals of New 

. Mexico, see Julian, 1887. Keleher, in discussing the work of the office observes: “The 
Surveyor General was given a task entirely beyond the ability of any one man. Surveyor 
General after Surveyor General struggled with the flood of land grant claims that were 
filed in his office. Claims were approved or disapproved and reports were submitted to 
the Secretary of Interior who in turn submitted reports to Congress..The Congress of the 
United States was not equipped with the machin required to cope with the land grant 
problems. Some claims were confirmed out of hand after a hurried study by members of 


2 go Punico. Other claims languished indefinitely, receiving no attention” (Keleher, 
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No claimant eould secure congressional affirmation of his title unless he 
was able to spend a long period of time in Washington and was abundantly 
equipped with funds to organize a lobby to smooth the passage of a private 
act confirming his land claim. 

The isolated, illiterate, rural Spanish-American village people, speaking very 
little English, unfamiliar with the functions of Congress, the structure of the 
American government and the intricate labyrinth of Anglo-American legal and 
political practices, and lacking funds to employ lawyers, were at the mercy of 
Anglo-American land speculators and claimants who possessed the funds and 
the political influence to smooth the passage of favorable legislation through 
Congress. Keleher (1962: 105) summarized the result of the Congressional action 
as follows: | 

The Alcale [Spanish word for mayor), on the roof top in Las Vegas, New 
Mexico, must have grinned broadly as General Kearny spoke of protecting 
the people against the Indians and protecting them in their property rights. 
The fine promises Kearny made in Las Vegas were for the most part repudi- 
ated in Washington. Ignorance, stupidity, traditional red tape, an occasional 
bit of fraud, all had a place in-federal government dealings with New Mexico. 
General Kearny had promised the people of New Mexico security in their 
property; and the Treaty of Guadalupe Hidalgo signed in 1848 promises 
the same thing. The government of the United States, however, failed to 
adequately execute that treaty. . . . The belief prevailed at the signing of 
the Treaty of Guadalupe Hidalgo that if the government of the United States 
should claim any part of the territory as publie domain, it would, at its own 
cost and expense, find out what it might be entitled to, and in doing this, 
necessarily ascertain the boundaries of private estates, whether called land 
grants or small homesteads. The Congress of the United States required all 
claimants of lands under Spanish or Mexican grants to pay for their own 
surveys, to undertake and carry forward long, burdensome, and expensive 
procedures and litigation to perfect their titles. Litigation required the 
services of lawyers and lawyers were quick to learn that they could exact 
important interests in land grants for professional work. Government officials, 
at times in the office of the Surveyor General of New Mexico, in the Com- 
mission of the General Land Office in Washington were not adverse to 
whittling down acreage, to throwing out entirely genuine land grants, on 
the pretext that they were fictitious and fraudulent. Mexican citizens soon 
found their estates in jeopardy. Many of them became pauperized as the 
result of the failure of the United States of America to back up in good faith 
the assurances extended in the Treaty of Guadalupe Hidalgo. 

As transportation and communication facilities between New Mexico and other 

American states and territories improved after the Civil War, and dangers of 
Indian attacks diminished, the westward moving Anglo-American frontier en- 
gulfed New Mexico in the 1870s (Lamar, 1966: 67-70). Military veterans of 
northern and southern armies, soldiers, merchants, prospectors, trappers, poli- 
ticians, cattlemen, and lawyers migrated to New Mexico in search of economic 
‘opportunities, As Larson (1962 : 161—200) wrote: 

Of all who came, the group which was to play one of the most important 
roles influencing the course of New Mexico’s fight for statehood proved to 
be lawyers, lawyers of varying capabilities. Many of the lawyers were quick 
to see what a vast fortune could be built up in so rich a country. They looked 
with unrestrained ambition upon the obscure titles of ownership to thou- 
sands of acres in the territory. The original owners of the land had received 
their titles under the Spanish and the Mexico rule which preceded the 
Treaty of Guadalupe Hidalgo. Now with manv of the titles.to these grants 
clouded in doubt after generations during which more and more members 
of the original family lived on the Jand, the American lawyers saw that they 
could use their legal skills to acquire a great deal of the land for themselves. 
Their success in this endeavor as well as in various other economic enter- 
prises undertaken over the years was amazing. Because of the constant and 
close eooperation of these lawyers, their opponents soon labeled them as 
members of a ring. . . 

The ring mentioned above was known as the Santa Fe Ring. Composed of 
a group of Anglo-American lawyers loosely grouped around an important Santa 
Fe law firm, the ring soon came to include important Republican and Democratic 
‘county. territorial, state and national political leaders, prominent government 
‘appointees and office holders, businessmen and hankers, newspaper editors, 
ranchers, and men in many diverse political and business positions. Based in 
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Santa Fe, the ring had component rings in every county in New Mexico. From 
the late 1870s to the 1900s, the ring played an important role in almost every 
economic and political event in New Mexico (Lamar, 1966: 136-170, 185—198). 
Men opposed to the ring did not prosper and some died violent deaths.? Within 
a few years of its founding, the leaders of the ring had acquired, through legal 
and political manipulations, title to vast acreages of land that once belonged to 
the Spanish-American villages and landowners." 

The Sarita Fe Ring was described by an Anglo-American governor of the ter- 
ritory of New Mexico (Larson, 1962 : 161-200) in the following words: 

From the Land Grant Ring grew others, as the opportunities for specula- 
tion and plunder were developed. Cattle Rings, Public Land Stealing Rings, 
Mining Rings, Treasury Rings, and Rings of almost every description grew 
up, till the affairs of the territory came to be run almost exclusively in 
the interest and for the benefit of combinations organized and headed by 
a few long-headed ambitious and unscrupulous Americans ... Thus the 
Santa Fe Ring became to all intents and purposes a closed corporation, and 
the syndicate it represented and controlled, came to be and has for many 
years been known as the Santa Fe Ring, a great combination which in- 
cluded all the lesser rings and dictated at will the legislation and general 
conduct of the affairs of the territory, with branches here and there in the 
lesser towns, but all subservient to the Central Head. 

Many poor Spanish-American village inhabitants lacked funds to finance 
land cases through the complicated legal American system from the local dis- 
trict court to the U.S. Supreme Court. When their land claims were challenged, 
many Spanish Americans, in sheer frustration, abandoned their holdings. Other 
villagers paid off their lawyers in land. Groups of lawyers, in collusion, brought 
suits against village land titles. Other lawyers, parties to the collusion, would 
agree to defend the village claims for sections of the land as a fee. Whether the 
village won or lost the land claim was not significant to the lawyers involved, 
as in either case they split the lands among themselves." 

During most of the territorial period, only two federal land offices were opened 
in New Mexico. As no land titles derived from the public domain were considered 
legal unless registered at these offices, unregistered land was legally defined as 
belonging to the publie domain and open to settlement (Keleher, 1962: 86-87). 
Few Spanish-American village people knew about the existence of the land offices 
or the legal requirement that they had to register their village lands with the land 
offices. Anglo-American lawyers and politicians familiar with the requirements, 
and often in collusion with the personnel of the land office, were able to know 
which land grants were registered and which were out. They were thus able to 
register title to the unregistered land grants whose Spanish-American inhabitan 
thus lost legal titles to their lands.* 

Finally, Congress, in response to the growing furor over the New Mexican land 
grants, established on March 3, 1891, a Court of Private Land Claims to “untangle 
the greatest land embroglio in American history” (Lamar, 1966: 192). The court, 
composed of five federal judges drawn from outside of New Mexico, a federal 
attorney, and such court officials as clerks and translators, met regularly in New 
Mexico to hear land-grant cases until June 30, 1904. The court operated on the 


10 No history of the Santa Fe Ring has ever been written. Many men in commenting about 
the activities of the ring to the writer stated that it was commonly believed in New Mexico 
that members of the ring endeavored to buy off opponents whenever possible. If this could 
not be done, then efforts were made to frighten the persons and, finally, if this did not work, 
the most deadly and threatening enemies might be killed. l 

1 Thomas B. Catron (Lamar, 19066 : 149—150). the most important leader of the Santa Fe 
Ring, had acquired by 1898 the following portions of major land ‘grants in New Mexico: 
portion of the Tierra Amarilla Grant: 50,000 acres of the Mora Grant: 80.000 acres of 
the Reck Grant: two-thirds of the 78.000 acres of the Espiritu Santo Grant; one-half of 
the 21.500 acres of the Juana Lopez Grant; 24,000 acres of the Piedras Lumbre Grant; 
11.000 acres of the Cabaldon Grant ; and 15,000 acres of the Baca Grant, 

12 Collusion between opposing lawyers on land-grant cases were reported bv village 
people to be quite common around the Las Vegas, New Mexico area. The Anton Chico Land 
Grant near Santa Fe was said to have been a victim of this type of collusion. 

13 Governor L. Bradford Prince.on December 28, 1892 said in his. message to the state 
legislature of New Mexico: “In my last message, I endeavored to point out the dangerous 
character of the act to quiet titles. The object of this law is not objectionable, but it can 
be abused in such a way as to defraud hundreds of land owners or unknown heirs, and then 
serving them by publication in some obscure newspaper or one published a great distance 
from their residence, and in a language. which they do not understand. I have heard of one 
ease in which a party. who had bought the interest of a single heir in a grant which had a 
multitude of owners thus employed this law and those interested never knew or heard of 
any suit until after a decree had been entered depriving them of their right” (New Mesi- 
can, December 28, 1892). 
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adversary principle. Land-grand claimants had to hire attorneys, secure witnesses, 
and present evidence favoring their claims. These claims were challenged by the 
court attorney who at times carried his opposition to the U.S. Supreme Court 
(Session Laws : 51st Congress, 2nd Session 854—862). - 

Thus, the vital question of Spanish-American land ownership was decided in an 
Anglo-American court whhose Anglo-American judges were quite unfamiliar 
with Spanish-American land tenure customs and traditions. Court decisions were 
based upon the most rigorous interpretation of Spanish, Mexican, and American 
land laws. One observer noted that two-thirds of all Spanish-American land 
claims were rejected by the court. The land grants whose titles were rejected 
en part of the public domain opened to gener al settlement (Keleher,. 1945: 

87) 

The Spanish Americans lost large acreages of land to Anglo-American cattle- 
men through violence. The Spanish Americans, in comparison with the Anglo 
Americans of the frontier period, were a peaceful people. They had an abhorrence 
to the taking of human lives. Unable to secure many firearms before the coming 
of the Americans, the Spanish Americans were forced to defend themselves. 
against the Indians with Indian weapons, such as lances and bows and arrows. 
They were virtually helpless before the invasion of New Mexieo by the Mexican- 
hating Texas cattlemen moving into New Mexico in the late 1870s and 1880s as 
the Commanche barrier was overcome. The Texans treated the Spanish Ameri- 
eans but little better than they did the Indians. “Killing a Mexican was like kill- 
ing an enemy in the indeepndent war that apparently each Texan waged, and 
since it was a confict with historic scores the Alamo to settle, the killing 
earried a sort of immunity with it" (Hale, 1959: 137). 

The Spanish Americans were never able to secure protection from Anglo-Ameri- 
ean violence from either local, state, or federal law enforcement officers. When 
cases were brought into court, the judges, juries, and lawyers were threatened 
and browbeaten by Anglo-American ranchers. They were at the mercy o lawless 
bands of Anglo Americans, primarily Texans, who gradually occupied the range 
lands of New Mexico, killing Spanish Americans, destroying their crops, rustling 
their livestock, and driving them off their lands. 

The Spanish-American village people, living in a slow-changing almost štati 

subsistence agricultural economy were and still are unfamiliar with the prin- 
ciples of credit, the operations of financial and commodity markets, the laws of 
Supply and demand, and the economic fluetuations of the American economic sys- 
tem imposed upon them by military conquest. 
. The Spanish Americans had imposed upon them a county and state system of 
government that was far more eumbersome, complex, and expensive than any 
form of government that they experienced under Spanish and Mexican rule. 
The American system with its many highly paid employees, its ever-increasing 
number of agencies and departments, and its costly judicial, legislative, and 
executive divisions, placed staggering financial burdens upon the Spanish Amer- 
icans, who were the majority of the population of New Mexico down to the 
1940s. To finance this top-heavy government structure the Anglo Americans 
imported the fixed land-tax concept from the more humid east. Such a tax system 
that placed fixed annual charges payable in cash upon a subsistence agricultural 
system in which money was scarce, located in a semiarid area, marked by chronic 
drough cycles and crop failures, had a most serious and harmful impact 
upon the Spanish-American village economic systems. 

‘Fraud and corruption in the administration of the land tax made its impact 
even harsher. The landholdings of the Spanish-American village people have 
generally paid a higher land tax per acre than the more productive acres of 
Anglo-American ranchers. Many Spanish Americans paid their land tax to county 
officials who did not record the payment or issued a fraudulent receipt. It was 
not unknown for county officials to raise the land tax so high that the poor village 
people could not pay it and then pick up choice bits of real estate at tax fore- 
closure sales. The tax rates were then lowered. Furthermore, few Spanish Amer 


14 Keleher (1929), in commenting upon the burden of taxes on the Spanish cran. 
States: '"laxes have been a staggering burden for all of the land grands in New 
Mexico. . The grants were burdened with taxes ... the issuance of patents by our 
government resulted in litigation because the rights were vested in a hundred or peranps 
a thousand or more heirs of the original grantee, The individual grantee owning perha 
thousandth part of the whole or less, declined or was unable to pay his proportionate s aro 
of the tax levied against the grant: as an entirety.” . 
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icans were able to secure the indulgence of county officials to lax payment of land 
taxes so generously extended to more influential landowners and businessmen.” 

From the 1880s to the 1920s, the Spanish Americans lost access to the natural 
resources of northern New Mexico. The agricultural, mineral, grazing, water, and 
timber resources of their former landholdings passed into the hands of private 
Anglo-American owners, frequently absentee owners, the state government and 
the national government. The accelerating loss forced increasing numbers of 
Spanish Americans into the migrant stream. Leaving their homes early in the 
spring, they returned late in the fall. During their absence, their families cuiti- 
vated their diminishing acres of farm lands. Although many villagers did migrate 
to the mining camps and the growing urban centers, and some found employment 
on the railroads, the majority of the villagers, even though they knew that they 
could improve their economic conditions by migration, preferred to live in their 
native villages. : 

The migrant stream was dammed up by the depression of the 1930s (Sanchez, 
1967 : 64; Calkins, 1987b). Unable to find work in the harvest field, the migrants 
were forced to remain at home. They were joined there by their unemployed 
urban relatives who returned to their native villages. The resources of the patri- 
archal extended families and traditional village mutual aid managed to preserve 
the village people from extreme destitution. Available land resources were farmed 
intensively in the early 1930s by archaic farming methods, Then the prolonged 
drought cycle of the middle 1930s, with its long series of failing harvests, brought 
the village economic systems to the ground. The village people were saved from 
hunger by the varied programs of the New Deal (Calkins, 1936). . 

"The depressed economie conditions in northern New Mexico. are the result, for 
the most part, of the complex interplay of economic, political, and cultural fac- 
tors unleashed in New Mexico by the 100 years or more of American occupation. 
Poverty in this region has not been caused by Spanish-American racial, cultural, 
or emotional characteristics. It is rather the end product of American coloniza- 
tion of New Mexico. The Spanish Americans were trapped in a spider’s web of 
alien economic, political, and legal systems imposed upon them that ignored 
Spanish-American traditions, customs, needs, and aspirations. Small groups of 
Anglo-American lawyers, politicians, businessmen and their Spanish-American 
dependents weres able to enrich themselves through the manipulation of these 
systems at the expense of the Spanish Americans. They have acquired ownership, 
often absentee, of the agricultural, mineral, grazing, water, and timber resources 
of the lands that once belonger to the Spanish Americans, 


CAUSES OF FAILURE OF FEDERAL GOVERNMENT PROGRAMS IN NORTHERN NEW MEXICO 


Since the end of World War II, federal agencies in northern New Mexico 
have sporadically grappled with the existence of poverty among the Spanish 
Americans. Few government programs have really benefited the Spanish Ameri- 
cans, and many programs have done them serious economic damage. One of 
the most important factors responsible for the failure of government programs 
is the inability of government agencies to establish effective communication 
with the Spanish Americans. The agencies make little effort to recognize 
that the Spanish Americans are different in culture, language, values, aspira-. 
tions, and definition of social and economic problems from Anglo Americans. 
Government personnel until very recently received little training in the history, 
culture, socioeconomic problems and needs of the Spanish-American people. As 
a result, few government personnel can work effectively with Spanish Americans. 
In turn, the Spanish Americans tend to be puzzled, angered, and embittered by 
the failure of government agencies to show respect for the Spanish language 
and for Spanish-American culture, and by a tendency to patronize the Spanish 
Americans. Relationships between Spanish Americans and government agencies 
have deteriorated to where the Spanish Americans consider both the state and 
federal governments to be their major enemies directly responsible for their 
economic plight. Few minority groups in the United States are as cynical and 
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1$ Another New Mexican ‘historian in analyzing the operations of the land tax says: 
“Buying up tax titles is also recommended for acquiring land. Often many owners of a 
grant are unable to pay taxes on their commonly held grazing lands assessed at perhaps a 
‘dollar and a half an acre. The state takes over the land for delinquent taxes and resells the 
whole grant for thirty-five or forty eents an acre. Having influence, the new owner then 
gets are assessed valuation reduced to fifty cents an acre” (Ferguson, 1933 : 260). 

1$ A former governor of New Maxico, David Cargo, is reported to have said: “If you could 
pave the roads with broken promises we would have black-topped all northern New Mexico 
years ago” (Albuquerque Journal, June 15, 1967). i res 
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hostile toward the pretensions of the American political, legal, and economic 
systems as are the Spanish Americans." d 

Anglo-American administrators seldom realize how strange and alien tra- 
ditional American concepts about initiating, organizing and managing local 
government programs are to the Spanish Americans. Most government programs 
require that local programs must be administered by local boards who hire 
directors to manage their programs or to advise government agencies in pro- 
gram administration. Such boards and local councils are usually required to 
meet regularly, conduct their deliberation by Robert’s Rules of Order and follow 
a written agenda publicized in advance. Members of the Board are expected to 
debate issues in public and to resolve conflicts by majority vote. Once the vote 
is taken, minority representatives on the board are expected to acquiesce in the 
result and support the majority opinion.” | 

Spanish Americans are confused by such a process. They love public meetings 
and enjoy abundant tides of florid oratory, but they are most reluctant to take a 
publie stand on an issue or to debate a point with fellow Spanish Americans. 
They would rather discuss issues informally in a long series of small private 
meetings, listen to the opinions of persons whom they trust, and try to reaeh 
a consensus of viewpoints before an issue is put to the vote. Decisions reached 
at these meetings must subtly incorporate different Spanish-American points of 
view. Until this is done, the views of the majority are never binding on the 
minority. Anglo-American participants find Spanish-American meetings to be 
baffling. Written agendas are never followed. The discussion seems rambling 
and irrelevant to the issues at hand. Motions are tabled for no apparent reason. 
Decisions once made seem to always fall apart and then suddenly an agreement 
emerges with full board support without any apparent publie debate. 

Anglo Americans are also chronically unable to locate the real leaders of 
Spanish-American villages. They assume that better educated, English-speaking 
Spanish Americans who have achieved some financial success must be village 
leaders. It is very hard for them to realize that among the rural Spanish- 
American village people, education, the ability to speak English, and financial 
success do not automatically qualify a person for village leadership. Such 
people are often in flight from traditional Spanish-American culture and values. 
'They tend to seek out Anglo Americans for companionship and improvement of 
their social status. In the past, many of them have been used by Anglo Americans: 
to exploit the village people. The real leaders of the village tend to be influential 
men, willing and able to assist their fellow villagers, and who exemplify tradi- 
tional village values in their personal lives. They are often men who have little 
education and do not necessarily speak English.” 

The chronic power struggles between agencies within a single government 
department and between government departments for Spanish-American loyalty 
resembles conflicts between Christian denominations for eontrol of mission terri- 
tories. Many village people dependent upon agency employment are corrupted 
by such confliets without understanding the issues at stake. Villages are faction- 
alized and programs sabotaged. Many agency administrators at peace with each 
other do not know what is going on in the field or else tacitly encourage the quiet 
but vicious warfare waged by their field staffs that not only threatens the unity 
and integrity of the Spanish-American villages but also undermines Spanish- 
American loyalty to the government itself.” , 


17 Governor Cargo also stated in testimony before a federal district court in Las Cruces, 
New Mexico that the Spanish Americans view government ''as being a natural antagonist: 
who never helps them out" (Albuquerque Journal, November 9, 1967). 

18 Social psychologists. socialogists, and anthropologists could find a fertile field for re- 
search in the social interaction between Anglo Americans, Indians, blacks and Mexicans in 
public meetings involving community issues. Each group reacts in distinctive ways that 
often block communieation because other groups do not understand the patterns of be- 
havior involved. ; 

1? Spanish-American village inhabitants are incredibly suspicious of strange well educated 
Enelish-speaking Spanish Americans. In many instances they would prefer to communicate 
with an Anglo American. All too often the better educated Spanish Americans have been 
employed by non-Spanish-speaking Anglo Americans as intermediaries with the village 
people. 

2 The author once served as chairman of the San Miguel Area Redevelopment Committee 
from 1960 to 1962, the county in which the university at which the author taught was: 
located. The committee held hearings and listened to many village people discuss what in 
their opinion were the more important causes of poverty in their communities. The com- 
mittee was told by many villagers in 1961 that extension agents and field workers of the 
Extension Division and the Rural Area Development Program were strongly criticizing the 
Area Redevelopment Program and urging the village people not to participate. As commit- 
tee chairman, the author at once protested to the head of the Extension Program in New: 
M rco who maro that he knew nothing about the attacks on his field staff on the work: 
O e committee. 
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CONSERVING RESOURCES AND LOSING A PEOPLE. 


. One of the most tragic aspects of the operations of the federal government in 
New Mexico is the very harmful impact that many well-meaning programs, spon- 
sored with highest motives by the Bureau of Reclamation, the U.S. Corps of Army 
Engineers, and the Forest Service, have had and are still having upon the lives 
of the Spanish-American population of the state. If the engineers and admin- 
istrators had ever considered the socioeconomic and cultural characteristics of 
Spanish-American village economies and cultural aspirations in their planning, 
the harsh negative impact could have been minimized. The narrow segment 
engineering and economist approach, so characteristic of government departments 
in New Mexico, was largely responsible for the damage. Almost every problem 
involvingg government action in the Southwest is far more complicated than the 
simple approach of engineers and economists might indicate. Virtually every 
situation has its cultural and social components that must be considered as well 
as the financial costs and problems of engineering. If the former are not con- 
sidered, the government agencies may end up doing more harm than good.” 

The majority of farmers along the Rio Grande River before the 1920s were 
Spanish-American subsistence farmers earning their living by farming small 
plots of irrigated land along the river and grazing livestock on the plateaus 
overlooking the river. As they lost their grazing lands to the Anglo Americans, 
they became even more dependent upon their small farms. The Bureau of Recla- 
mation during the 1900s organized an irrigation district including El Paso, 
Texas, and Las Cruces, New Mexico. Several dams including the Elephant Butte, 
and Caballo were built to store water for irrigation. The Bureau of Reclamation, 
to reimburse the federal government for its expenses, placed an annual charge 
upon each acre within the district. The large majority of Spanish-American 
farmers, unable to pay the cash charges, lost their lands through court action 
by the officers of the Irrigation Districts. The lands were taken over by commer- 
cial Anglo-American farmers who could not survive in the Rio Grande Valley 
without heavy government subsidies—subsidies never paid to the Spanish-Amer- 
ican subsistence farmers.” | 

At the urging of the Albuquerque city fathers, troubled by the chronic floods 
of the Rio Grande Giver, the Corps of Engineers designed and organized the 
Middle Rio Grande Conservancy District to control flooding in the area. The 
District embraced not only the city of Albuquerque but also a number of neigh- 
boring Spanish-American villages. Once again annual eash charges were affixed 
to each acre within the district. Hundreds of subsistence farming Spanish- 
American farmers unable to pay these charges lost their lands through fore- 
closure. Similar conditions came into existence on the Canadian River flowing 
from northern New Mexico into Oklahoma and Texas. The Corps of Army Engi- 
neers built dams on the river to control flooding and to provide water for 
municipal use by the Anglo-American communities along the river. Once again, 
the Corps neglected to consider the water rights or welfare of the numerous 
Spanish-American villages on the headwaters of the Canadian. Many of these 
villages had to be abandoned because the villagers had lost the water rights 
which were taken from them without compensation.” 


21 In private conversations with several field staff members, the author was told that the 
U.S. Corps of Army Engineers would be glad to build large dams on any stream in New 
Mexico if the land affected could bear the cost, but the Corps would not build a sequence of 
Tel dams just to improve the irrigation facilities of the Spanish-American villages lining 

e streams. 

2 Johansen (1948) in his analysis of Spanish-American villages in southern New Mexico 
says: '"The tendone toward a more highly commercialized type of farming which developed 
with the coming of the irrigation project. The Caballo-Elephant Butte Dam Project, between 
1910 and 1920 was to a large extent the imposition of a heavy financial burden which was 
in turn due to the cost of the irrigation project. After the completion of the dam construc- 
tion, water costs were so high that it became necessary to change to more efficient farming : 
methods. This change might have been justified on economie grounds, but from the stand- 
point of sociological consequences, it left much to be desired. Many small Spanish-American 
farm owners lost their land. Instead of being farm owners, they became either farm tenants 
or laborers” (Johansen, 1958 : 25-26). 

2 The impact of the Middle Rio Grande Conservancy District, a flood control district 
organized by the U.S, Corps of Army Engineers in the Albuquerque, New Mexico area 
embracing the landholdings of neighboring Spanish-American villages, is seen in the follow- 
ing quotation: “These activities (flood control projects) are admired as developing the 
land. And accor dig to the prevalent ethic, land must be developed no matter what 
becomes of the people. The arch example to the effect of such procedures is in the Middle 
Rio Grande Valley where an elaborate job of engineering and of financing resulted in a dam. 
on the tributary Chama River, and a network of drainage canals covering the valley for a 
hundred miles. There was also a network of debt which resulted in the loss of hundreds of 
small (Spanish-American) farms" (Ferguson, 1940 : 261-262). 
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The United States Forest Service is the most hated government agency in all 
of «northern New Mexico among the Spanish Americans. Because of growing 
hostility toward the Forest Service, its personnel have had to move away from, 
the Spanish-American villages. Forest Rangers have been threatened and numer- 
ous fires set in the national forests. One Spanish-American commentator described 
Spanish-American attitudes toward the Forest Service as follows (Atencio, 
1967 : 36) : 

It is not uncommon for the native population to eee the forest ranger in 
his olive drab uniform as an American occupation trooper guarding the 
spoils of the Mexican-American war. The injustices of the past are manifested 
in the attitudes of the northern New Mexico commoner. There is an enemy 
in those hills. It is the forest ranger. 

When the Spanish-American village people lost their land grants to the Anglo 
Americans in northern New Mexico, the new Anglo-American owners let the 
Spanish-American. village people graze some livestock, secure firewood, and cut 
minor amounts of timber in order to avoid difficulties with the villagers. When 
the National Forests were set up in northern New Mexico in the 1900s, the 
long-existing right of the Spanish Americans to use the land was not recognized 
by the Forest Service. The surveyors of the forest boundaries were rather 
eareless and managed, by accident or design, to include considerable amounts of 
Spanish-American lands within the forest boundaries.* 

Until World War II the National Forest personnel in New Mexico were sym- 
pathetic toward the Spanish Americans to utilize the resources of the people, — 
they permitted the Spanish Americans to utilize the resources of the national 
forests quite freely. But these rangers retired; they were replaced by forest 
rangers who knew very little about the Spanish Americans and were not particu- 
larly concerned about them. During the late 1950's and early 1960's the policies of 
the Forest Service, once oriented toward meeting the needs of the local Spanish 
Americans for grazing lands, changed drastically and harshly without any con- 
sideration for the poverty or the lack of grazing land of the local village Spanish 
Americans. The philosophy of multiple use and the principle of rational utiliza- 
tion and development of the national forests for the greatest financial return to 
the government were given priority (Gonzales, 1969 : 122). 

Spanish Americans in northern New Mexico holding grazing permits on the 
Kit Carson National Forest—tbe national forest located in the heart of the 
Spanish-American area in northern New Mexico—were required to fence in 
their grazing allotments at their own expense. As few Spanish Americans pos- 
sessed the financial resources to erect an animal-proof fence, their livestock were 
apt to stray into other allotments and were thus in danger of being impounded 
and sold. People had their permits transferred from the section of the national 
forest that they had traditionally used, land that once belonged to the land grants 
of their villages, to forest lands that once belonged to other villages, Village 
people are most reluctant to trespass on such lands.* 

The precarious Spanish-American village economies soon suffered even more 
serious blows from the Forest Service. The inhabitants of the villages located 
around and in the national forests had lost most of their original range to the. 
Forest Service and to nearby Anglo-American ranchers. Without any source 
of outside employment, they were.forced to depend upon their tiny plots of 
irrigated farm lands and upon their permits from the Forest Service to graze 
small herds of livestock. Although they were living in poverty, they were able 
to remain in their native villages. F'or reasons known only to the Forest Service 
personnel, the Forest Service suddenly banned the grazing of village work horses 
while permitting the grazing of Anglo-American owned riding horses. Spanish- 
American farmers unable to buy farm machinery and lacking any alternative 
source of grazing were in danger of being forced out of agriculture. At the same 
time, the grazing of all milk cattle was banned. Almost every Spanish-American 
family in these villages had grazing permits for several head of poor-quality milk 
cattle whose milk they converted to cheese and butter for domestic use and for 


2 This situation was admitted by several Forest Service personnel in private discussions 
in New Mexico about the rising hostility of the Spanish Americans toward the National 
AE eS in Aun Me uis e in rue ceo oF ine Panona Foresta starting in 

ad a tremendous effect upon the ages, some of w oun emselves complete 
surrounded by federalized lands” (Gonzales, 1969 : 122). oe pletely 

25 Wolff (1950) in analyzing social change in a northern New Mexican village says: “The 
poet pay reaching evont wes alerce of the ae onal gh early in this century. 

elimina Sheep and goats by pre-empting grazin ls and pasture; thus d 
eliminating spinning, weaving, and related skills.” l d p a ? ii 
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sale (New Mexican, June 18, 22, July 9, September 17, 1967 ; Albuquerque Tribune, 


was damaged.” 

`- The Forest Service, when pressed for an explanation of the new regulations, 
alleged that they were necessary to prevent overgrazing. It was hard, however, 
to understand why Spanish-American work horses would overgraze more than 
Anglo-American riding horses. The Spanish-Americans lost whatevér faith they 
had had in the integrity of the Forest Service. Many of them are angrily aware 
that the National Forest spends far more for the construction of picnic and 
camping: grounds; improvement of hiking trails, rehabilitation of wild-life habitat, 
and roads for timber extraction for the convenience of Anglo-American business- 
men and tourists than they do for the improvement of grazing resources so vital 
to the meager eeonomy of the Spanish-American village people. Anger and unrest: 
among the rural Spanish-Americans is increasing to such a high level that vio- 
lence lias already broken out and the lives of forest personnel and' the continuance 
of the National Forests are in danger from vindictive Spanish-Americans.” 

The Department of Agriculture and the Office of Economic Opportunity are 
perhaps the two government departments most active in northern New Mexico. 
Both departments have agencies and programs that have penetrated into most 
sections of the region. The procedures and goals of the Department of Agriculture 
resemble those of other standard government departments so that the same 
criticisms made of the Department of Agriculture can be made of the Departments 
of Commerce, Labor, and Interior. Although the Office of Economic Opportunity 
began as a “swinging” government agency more in tune with the aspirations and 


- life styles of the poor, it has settled down by now into a more stable, demure 


existence, calmly awaiting what seems to be its demise. Perhaps an analysis of 
its operations may have some value, as its component parts are in the process of 
being assigned to the old-line government departments. 

. Although the primary function of the Department of Agriculture is to improve 
the welfare of the rural population of the United States, the programs sponsored 
by. the department agencies in northern New Mexico have benefited but one small 
segment of the population, the large commercial rancher and farmer who is 
usually an Anglo American. The needs, economie problems, aspirations, and social 
and economic problems of the small subsistence Spanish-American rancher, 
farmer, and migrant worker have been almost totally ignored by the agencies of 
the Department of Agriculture. The majority of the small Spanish-American land: 
owners do not have the acreage, the credit rating, the commodity production, or 
the income level necessary to qualify for participation in Department of Agricul- 
ture programs.” | 


z2 The incredible ineptness of the Foreign Service personnel in their treatment of the 
Spanish Americans: verges close to arrogance. Spanish-American village people tried to 
discuss their problems with forest supervisors but could not get to them. Forest Service 
personnel were invited to meetings of Spanish Americans but failed to attend. No effort was 
ever made to communicate with the Spanish-American village inhabitants, Changes in 
grazing policies were made, and the local people were required to obey upon penaltiey 
of losing their grazing permits, 

F The leaders. of one Spanish-American community wrote as follows: “The U.S.. Forest 
Service is limiting graz permite to ati unreasonable degree. Our Department of 
Agriculture is encour&ging: all farmerr and ranchers to raise livestock, to stay on the 
farms and ranches. On the other hand, one of its départments, the U.S. Forest Service, is 
telling them to get out and get out fast" (Mora, 1961). . 

. 355 For example, in 1968, $240,753 was proposed for range and revegetation by the Forest 
Service in. New Mexico while’ $1,235,823 was budgeted for recreation (Atencio.19 68: 8). 

2 The author served: as chairman of the San Miguel Area Redevelopment Committee from 
1959 to 1961 and as Chairman of the Regional Development Association of northern New 
Mexico from 1961 to 1962. During this period, he was involved in almost constant discus- 
sions with government agencies, village leaders, and individual Spanish Americans and 
ranchers.: Tie data on which this discussion rests comes from his own personal experiencé, 
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The economic position of the majority of Spanish-American rural people who 
do qualify is so precarious that participation in Department of Agriculture pro- 


"grams usually increases their debt load without substantially improving their 


economic position. By strengthening the competitive position of the larger com- 


. mercial farmer and rancher in northern New Mexico—through loans and grants 


to improve his farming techniques, to expand his acreage, to permit him to buy 
larger and more improved farm machinery, to insure his crops against hail, to 


level his land, to practice soil conservation, and by introducing strains of hybrid 


crops into the areas that require large amounts of expensive fertilizer—the De- 
partment of Agriculture has been responsible for worsening the competitive 
position of the small Spanish-American farmer. The economic value of the land 
and the costs of farming have risen so high that the small subsistence Spanish- 
American farmer can hardly remain in agriculture. 

The information arm of the Department of Agriculture is the extension service. 
County extension agents are responsible for acquainting the farmer with the 
varied programs of the department, for providing personal advice about farm- 
ing problems, and for arranging demonstrations to show new farming methods, 
materials, and machinery to the farm population. They organize 4-H programs 
for the farm youth and the Home Demonstration agents carry out home enrich- 
ment programs with farm wives and girls. County governments bear the burden 
of financing the county extension program, Poor counties, such as those in north- 
ern New Mexico whose inhabitants need the service of the extension agent the 
most, have few extension agents (Mirelez, 1967). The problem is compounded 


. by the fact that extension agents prefer to live in the bigger communities as most 


of their activities are carried out among the larger commercial farmers and 
among the rural people who live close into town. Very few agents work with the 
migrant workers or with the small subsistence farmer. Many remote villages 
seldom see an extension agent (Mirelez, 1967). 

Large numbers of Spanish-American subsistence farmers are struggling to 
remain in their small rural villages even though they live in extreme poverty. 
They do not want to migrate to the slums of the larger cities. They operate small 
irrigated farms from five to 25 acres. They run small herds of livestock on the 
national forests. Then see Anglo-American farmers and ranchers flourishing on 
lands that once belonged to them. Their cash income is minimal. They grow 
corn, chili beans, vegetables, and fruits for home consumption. Many still travel 
in the migrant stream. The quality of their small independent school districts is 
extremely low. Dropout rates are extremely high. Almost no health services, 
except those few administered by the State Department of Publie Health, exist 
in the villages. Roads are extremely bad. Although they pay state and federal 
taxes, no state or federal agency seems very interested in their welfare (Van 
Dresser, 1962). 

As the majority of Spanish Americans still live in rural areas in northern New 
Mexico, the extreme conditions of poverty that afflict them are a serious indict- 
ment of the Department of Agriculture. There seems to be no real reason why 
the Spanish Americans cannot be stabilized in northern New Mexico rather than 
permitted to drift into urban areas, adding to the serious social and population 
problems staggering our metropolitan centers. If the Department of Agricul- 
ture were to utilize the village as the major unit of planning and program 
design, rather than individuals, their programs would be more successful. If 
the Department of Agriculture were to assist the village people to organize com- 
munal farming eooperatives to own land, machinery, and livestock, they would 
appeal to the deeply rooted communal tendencies of the Spanish Americans. If 
the state and federal governments were to assist the village people to modernize 
their antiquated irrigation systems, agricultural production would sharply in- 
crease. If some agency of the Department of Agriculture were to sponsor the 
development of cheaply operated and cheaply maintained farm machinery spe- 
eially designed for small farmers, the Spanish Americans could mechanize their 
operations. If the state of New Mexico would assist in the financing, which it has 
so far refused to do, of an agricultural experiment station specially designed to 
develop varieties of crops adjusted to the short growing season of northern New 
Mexico, the Spanish Americans would get the same type of technical assistance 
given by other experiment stations to Anglo-American farmers in southern and 
central New Mexico. If state and federal governments were to provide the same 
kinds of technical assistance and sponsorship to the dying handicraft traditions 
of the Spanish Americans as they do to the Indian tribes of the Southwest, the 
rural village people could develop supplemental sources of income. If the U.S. 
Forest Service were to operate the national forests of New Mexico to best serve 
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the interests of the local people who are so dependent upon them, the future of 
.the national forests in the region would be more predictable. If some agency of 
the Department of Agriculture were to develop a land purchase program to 
restore the land base of the villages, the confidence of the village people in the 
. American political, legal, and economie systems would be strengthened. And 
‘finally, if the Spanish Americans were given assistance to develop light industry 
utilizing the natural resources of northern New Mexico, perhaps northern New 
Mexico might come to resemble Switzerland more than it does the poorer areas of 
Latin America. 

At the present time, the mood of the rural Spanish-American village people 
in northern New Mexico is shifting perceptibly toward more militant solutions 
to their social and economie problems. A widespread somber disillusionment to- 
ward the Office of Economie Opportunity is spreading. The Spanish Americans 
had really believed that the Office would eliminate poverty. In spite of the many 
constructive programs developed that benefited many individuals and families, 
widespread poverty still remains. The faith in its government of a deeply loyal 
but cynical minority is eroding fast. Violence broke out in connection with Na- 
tional Forest Service in 1967, and the possibilities of additional violence remain 
very high. The programs sponsored by the War Against Poverty agencies did 
break through the shell of protective apathy in northern New Mexico. The apathy 
is now turning to bitterness, and bitterness is moving many Spanish Americans 
toward violence. Many Spanish Americans, trained in the skills of community 
organization and leadership by the Office of Economic Opportunity, are spear- 
heading the formation of militant groups. The most significant reason for the 
failure of government programs in northern New Mexico is that they have 
addressed themselves to the symptoms of the poverty syndrome and not to its 
basic causes. Until the Spanish Americans secure access to the natural resources 
of the land settled by their ancestors, poverty cannot be eliminated in the region 
or the dangers of violence averted. 
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Dr. Knowtton. Identify problems, apathy, hostility, and what can 
be called cultural schizophrenia are among the other causes of poverty 
‘that ough& to be considered here. I am delighted to see that they are 
discussed fa your bill. From the time of the American conquest until 
the 1930's, the Spanish Americans did all in their power to maintain 
linguistic, cultural, and social integrity against the onslaught of 
Anglo-American dominance. They were defeated in the 1930’s. During 
the 1940’s, 1950’s and 1960’s, the full cultural drive in New Mexico was 
toward the elimination of ethnic and minority languages and cultures 
and complete acculturation into Anglo-American culture, The Span- 
ish Americans caught in this drive paid a heavy price. They came to 
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doubt the value of their native language, despite their native culture 
and rejected themselves. Many of them developed problems of identity 
crisis that found an outlet in alcoholism, juvenile delinquency, and 
drugs. Othere struggled for acculturation and came to reject their 
own people, and still other Spanish Americans simply dropped out to 
save their integrity. I am personally convinced that before poverty can 
be fully overcome the Spanish American people must be given a 
full knowledge of the very significant historic contributions of their 
ancestors, of the value of the Spanish langauge, and of the importance 
of Spanish American culture and traditional heritage. I am delighted 
to see the honorable subcommittee has addressed itself to this problem 
in H.R. 5937. I believe that a cultural renaissance of the Spanish 
American people in both Spanish and English and of the Spanish 
American culture must develop before poverty can be overcome among 
the Spanish American people of northern New Mexico. 

I am a firm believer in the value of the Spanish language and bi- 
lingual education. I might add that I have taught hundreds of young 
Spanish American people in my university classes. Almost 90 percent 
of them were trapped between two languages, that is, they knew they 
could talk Spanish better than they could talk English, but, alas, they 
could not even read Spanish and they read English a little bit better 
than Spanish, but they had trouble with both languages. It became 
known among us that children born in Mexico who might have been 
raised in the United States and who had attended schools in Mexico 
became literate in Spanish in Mexico, who came to the United States, 
learned English better and did better in school than children of Span- 
ish American backgrounds born in the United States and who went 
through the whole American school system in English. 

I am a firm believer that we need to eliminate the “tortilla curtain” 
that exists along the Rio Grande. It is an old situation that so few peo- 
ple have any knowledge of the culture and history of Puerto Rico and 
of Latin American countries. These people are the northern extension 
of great Latin American block of peoples that extends all the way on 
down to the end of South America. I think it is time that we elimi- 

nated this “tortilla curtain” so that the philosophy, the culture, the 
- literature, the history of Latin America could fertilize the Anglo- 
American culture and the American Indian cultures of this region. 
Perhaps out of this cross-fertilization a richer culture might develop 
that would be of importance to both the Anglo-American and the 
Spanish American people in this region. 

I would like to urge a further financing of bilingual education and 
point out that in many areas bilingual education, as it now exists, is 
a fraud. I think we ought to have an investigation of the various types 
of bilingual programs that exist. I am a believer in programs that 
work for full bilingualism in both Spanish, English, and where the 
oo language exists, in both Indian and American and Spanish 
also. | 

I am sure that I am close to exhausting the patience of the honor- 
able chairman and the honorable members of this subcommittee, al- 
though I have not discussed other factors that I feel are responsible 
for the poverty of the Spanish American people. I am submitting these 
other papers at this time. | 
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AN ANALYSIS OF CERTAIN SELECTED CAUSES OF PovERTY IN SAN MIGUEL COUNTY 
(By Clark S. Knowlton) * 


INTRODUCTION 


San Miguel County, one of the larger, older, and more predominantly Ameri- 
can counties in New Mexico, is located in the north central section of the 
state. The county is marked by varied topographical and climatic character- 
istics. Once one of the more prosperous and densely populated counties of the 
state, San Miguel County today is scarred by high rates af mainutrition, nnem- 
ployment, welfare, disease and infant mortality, poverty, malfunctioning so- 
cial systems, and few sources of employment other than federal, state, and 
local governments. 

Although many students of Spanish-American culture, history, social and 
economic systems, and social change have pointed out the existence of mass 
poverty and have described its characteristics, few have endeavored to analyze 
its basic causes.? Many popular assumptions about the causes of poverty among 
the Spanish Americans found even among academic and government circles 
tend to assume that among the more important causes of that poverty are geo- 
graphic, genetic, or Spanish-American cultural variables? These will be dis- 
cussed first, and then will follow an analysis of the hypothesis of this paper— 
that a major cause of poverty among the Spanish Americans of San Miguel 
County is the imposition of alien Anglo-American legal, political, social and 
economic systems upon the Spanish Amerieans shortly after the American 
occupation of the Southwest, systems that the rural Spanish-American village 
people have not completely understood or assimilated to the present day. Aspects 
of these systems delineated for analyses in this paper are the conflicts between 
Spanish-American and Anglo-American land tenure systems, the negative 
impact of the imposition of Anglo-American county systems upon the local 
Spanish-Americans, and the failure of government programs to benefit the 
Spanish Americans. Time will not permit the inclusion of an analysis of the 
passing of economie dominance into the hands of Anglo-American merchants, 
the impact of cyclical economic trends upon the Spanish-American village peo- 
ple, and the reasons for the malfunctioning of the school system, among others, 


THE GEOGRAPHIC ENVIRONMENT 


The eastern section of San Miguel County, one of the better summer grazing 
regions in the area, is marked by high rolling plains punctuated by buttes, 
mesas, arroyos, and entrenched stream beds. A zone of transition, the middle 
segment of the county is characterized by broken high plains, sparsely wooded 
plateaus and mesas, and mountain foothills. The high peaks of the first frontal 
ranges of the Rocky Mountains separated by forested plateaus and canyons 
are the dominant geographical features of the western section of the County 
(Beck, 1962). 

The climate of the county is continental in nature. Winters are moderately 
cold with temperatures hovering around the fifties. Because of the abundant 
winter sunshine, temperatures fall below zero less than five days in the average 


1 See Clark S, Knowlton, “One Approach to the Economic and Social Problems of North- 

n New Mexico," New Mexico Bunsiness Review, Vol. 17 (September, 1964), pp. ,3, 15-22. 

homas J. Maloney, “Recent Demograghic and Economic Changes in Northern New 
Mexico", New Mexico Business Review, Vol. 17 (Sept, 1964) pp. 1, 4-14, for economic 
analyses of San Miguel Count 

3 Among the authors that d ow poverty in northern New Mexico, the Spanish-American 
zone, are the following: Allan G. Harper, Andrew Cordova and Kalervo Oberg, Man and 
Resources in the Middle Rio Grande Valley, Albuquerque, N.M.: University of New Mexico 
Press2 (1943); Hugh G. Calkins, Tewas Basin Study, Vol. 2, The Spanish American 
Villages (1935) ; Village Livelhood in the Upper Rio Grande, Albuquerque: South- 
west Region, Soil Conservation Series, pe. Department of Agriculture, George I. Sancheg, 
The Forgotten People, Albuquerque: lvin Horn, Publishér, Inc, 1967; and Clark $, 
Knowlton, A Preliminary Overall Economic Development Plan form San Miguel County, 
New M 0, Las Vegas, N.M. : The San Mignel County Area Development Committee, 1961, 

3 The author served.as president of the San Miguel County Area Redevelopment Com- 
mittee from 1960 to 1962. He was also active in anti-poverty programs from 1960 to 1968 
in New Mexico and West Texas. Many political, business, ánd even labor leaders in New 
Mexico were constantly offering geographical genetic, or cultural explanations for the 


existence of poverty in San Miguel County as well as in other Spanish-American counties 
in northern New Mexico. 
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year. Summers tend to be cool and pleasant with temperatures reaching 90 
degrees less than 15 days in the average year. Precipitation is highly localized 
and cyclic. Fluctuating dramatically from year to year, it ranges from about 
15 inches a year in the drier eastern section to 32 inches a year in the mountain 
west. Much of the annual precipitation falls during the summer growing Season, 
and the rainfall is sufficient to provide good grazing and even to mature some 
summer crops. 

The average length of the growing season as measured by the frost-free 
period is closely associated with altitude and minimum temperatures. The 
average length of the frost-free period in the high mountain valleys in the 
western section of the County, where elevations may range well above 8,000 
feet, ranges from 75 to 105 days. In each valley, marked variafions exist from 
year to year. The frost-free period in the lower eastern segment of the County 
ranges from 180 to 195 days a year with again marked annual variations (Von 
Eschen, 1961). 

County vegetation varies from the short grass eastern plains through open 
stands of pinon, juniper, and scrub oak in the central section to high mountain 
forests of Ponderosa Pine, Douglas Fir, Englemann Spruce, White Fir, and 
Quaking Aspen. 

As poverty in San Miguel County has been blamed upon local climatie and 
topographical conditions, it should be pointed out that the inhabitants of many 
mountain sections of Asía with similar elimatie and topographical conditions, 
such as Afghanistan, Pakistan, Iran, Buhtan, Nepal, and perhaps Kashmir 
in India, enjoy higher living standards than do the populations of many of the 
more densely inhabited lowlands. The mountain countries of Europe such as 
Switzerland, Norway and Austria, and the mountainous sections of Italy, Ger- 
many and the Pyrenees of France and Spain maintain thriving populations with 
high standards of living. On the other hand, the inhabitants of the mountainous 
sections of Peru and Bolivia today are marked by depressed living standards 
although in the past the living standards were probably higher under the Inca 
regime. Therefore, it would seem that the low living standards of San Miguel 
County are not primarily a factor of unfavorable climatic and geographical 
factors but rather the socioeconomic systems that exist in the County. 


NATURAL RESOURCES 


Other planners and scholars in New Mexico have argued from time to time 
that the poverty of San Miguel County and its neighbors is primarily caused 
by the lack of an adequate natural resource base to sustain the existing Spanish- 
American population. Therefore, these people should be encouraged to migrate to 
urban or rural centers of a greater economie growth potential. As no compre- 
hensive survey has yet been made of the natural resources of the region, such 
-as timber, minerals, soil types, or grazing and recreational potential, it is rather 
difficult to say whether an adequate natural resource base exists in the region 
or not. Suffice it to say that in countries such as Switzerland and other mountain 
countries with similar natural resources, poverty is not às common as it is in 
San Miguel County. 

It should be pointed out that northern New Mexico, including San Miguel 
County, rises like the prow of a giant ship high over the semi-arid plains of 
southeastern Colorado, eastern New Mexico, western Oklahoma and Texas, and . 
over the high plateaus, desert mountain ranges, and drainage basins of southern 
New Mexico. It is virtually the only mountainous, cool and heavily forested area 
in a region of many thousands of square miles. With proper development, it 
could very well become a recreational base for the entire region. Whether such 
development would be an economic blessing or curse for the local inhabitants 
would depend upon the type of recreational development that might take place. 
It is also the major source of culinary, irrigation, and commercial water supplies 
of large areas in New Mexico, Oklahoma, and Texas. 

Because of existing systems of legal, economic, and land use that control access 
to the natural resources of San Miguel County, the Spanish-Americans have 
lost ownership of and access to the natural resources of their county. This may 
well be a more important cause of poverty than an existence of an inadequate 
natural resource base. 

THE GENETIC FACTOR 


A rather popular explanation among Anglo-Americans for the existence of 
poverty among the Spanish-Americans in San Miguel County is that they are 
a product of a racial intermixture between genetically inferior human stocks, 
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although the hypothesis that some human groups are genetically inferior to other 
human elements is no longer acceptable as valid by the majority of scholars and 
scientists and one hopes by the majority of the general populations. Nonetheless, 
it is still raised in Anglo-American circles in New Mexico. 

The genetic background of the Spanish-Americans is extremely complex. The 
Spanish brought with them into New Mexico genetic contributions from Iberians, 
Celts, Greeks, Phoenicians, Basques, the varied human elements that entered 
Spain during the period of the Roman Empire, Germans, Moors, Arabs, Berbers, 
and refugee Catholie groups such as the Irish. The Spanish were accompanied 
into New Mexico by Nahua Indian groups from tbe central valley of Mexico. Once 
in New Mexico, the descendents of the Spanish and the Nahua intermixed with 
the local Indian groups, with French-Canadian, French Missourian, and French- 
Louisiana trappers and traders, with Anglo-American and European immigrant 
trappers, traders, merchants, soldiers, cowboys, and workers to such an extent 
that large numbers of Spanish-Americans in New Mexico have French, Irish, 
German, and English surnames. Certainly the hybrid vigour generated by such 
a heterogeneous genetic ancestry cannot be used to explain the existence of 
poverty, as all of these groups contributing to the genetic stock of the Spanish- 
Americans have made many signifiacnt contributions to Western and Indian 
civilizations. 

SOCIAL AND ECONOMIC SYSTEMS 


Many Anglo-American and even some Spanish-American leaders have argued 
that the cultural and social systems of the Spanish-Americans are responsible 
for their poverty in San Miguel County. It may well be that some Spanish-Ameri- 
can values are not conducive to the facile acculturation and assimilation of the 
Spanish-Americans or to their adjustment to the demands of urban life and in- 
dustrial employment. However, scholars again are almost in agreement that 
social systems or cultural systems cannot ipso facto be declared inferior to those 
of other ethnic groupings. It can be pointed out that the Spanish American, living 
in isolation from other European settlements for several hundred years, managed 
to develop a culture well adjusted to the natural environment in which the 
Spanish Americans lived. Furthermore, faced with many of the strongest fighting 
Indian tribes of the North American continent such as the Apaches, Comanches, 
and Kiowas, they managed to survive and to hold their own armed with but little 
more than the lance, and bow-and-arrow of their Indian opponents. 

(Left to their own devices by the Spanish and Mexican governments, Spanish 
American village settlements based on subsistence agriculture and pastoral ac- 
tivities, spread up and down the Rio Grande Valley, through the mountain valleys 
of northern New Mexico and southern Colorado, down the streams flowing from 
the Sangre de Cristo Mountains, and out into the plains of southeastern Colo- 

rado, eastern New Mexico, and western Oklahoma and Texas until their eastward 
moving frontier was rolled back in a cloud of violence by the better armed more 
bellicose Texans. 

Furthermore Spanish-Ameican businessmen, political leaders, merchants, 
ranchers. farmers, and soldiers, whether in Spanish, Mexican, or American uni- 
forms, have played important although seldom acknowledged roles in the eco- 
nomic, military, and political history not only of New Mexico but in the surround- 

ing states as well. New Mexico was one state in which the Spanish Americans 
held their own against the intruding Anglo Americans far better than did other 
Spanish-speaking groups in other southwestern states. Thus, it is a dubious argu- 

ment to propose that the Spanish-American political, economic, and social systems 
are responsible for their poverty-stricken conditions today. 


IMPACT OF CERTAIN ALIEN ANGLO-AMERICAN SYSTEMS UPON THE SPANISH AMERICANS 


If topography, climate, natural resources, and local Spanish-American social 
and cultural systems are not primarily responsible for the existence of poverty 
in San Miguel County, then it might be logical to argue that existing poverty may 
have been caused by the impact of alien Anglo-American land tenure, legal, eco- 
nomic, political, and social systems. It is to this hypothesis that we address our- 
selves to now. 

At the time of the American conquest of New Mexico, the majority of the 
Spanish-American inhabitants of San Miguel County lived in isolated small 
farming villages. The local village economic systems were structured upon sub- 
sistence agriculture, livestock production, handicrafts, buffalo hunting on the 
plains by villages located near the plains, and. trade with Mexico and nearby 
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Indian tribes. Through marriage, kinship bonds, and the godfather system, the 
inhabitants of each village were formed into small, quite isolated little peasant 

communities, each based upon it sown community land grant.‘ The village people 

did and still do today identify themselves very strongly with their native vil- 
lages. Large numbers of people who migrate from the villages retain ownership 
of their house sites and small plots of irrigated land, refusing to sell them even 

though they seldom return to the village to live. It should be pointed out that in 
the eyes of the Spanish Americans, the village community included not only the 
village itself but also all of the land belonging to the original community land 
grant and utilized by the village population. 

. The land grant was the mechanism through which land passed from govern- 
ment into private ownership during the Spanish and Mexican periods in New 
Mexico. Although basically three types of land grants were made in New Mexico, 
the community or pueblo land grant, the sitio grant, and the proprietary or 
entrepreneurial grant (Loomis and Leonard, 1961; Leonard, 1971; Knowlton, 
1967), in San Miguel and other northern New Mexican counties, the community 
land grant was the most important type as it provided a land base for the multi- 

tudinous villages that dot the maintain areas and river valleys. Community 

land grants were in general granted to at least ten petitioning family heads. The 
petition, first sent to the governor of New Mexico was referred to a local politi- 
cal official closest to the site who conducted an investigation to ascertain that 
the land was truly vacant and not essential to other Spanish-American or Indian 
villages. If these conditions existed, the official then met with the villagers, 
measured out to them their farming lands, helped select a village site, showed 
them their grant boundaries, and explained the conditions of the grant to them. 
Each family received a house site and a strip of irrigated land whose quantity 
depended upon the size of the family and often on the political importance of the 
family grouping. If the land were not settled, title to the grant reverted back to 
the government. Usually each family could sell its house lot and farming land 
within a specified number of years if it so desired. However, the larger part of 
the grant, the forested and grazing lands known as the ejido, was held in com-. 
munal ownership. Each village family had the right to utilize the natural re-. 
sources of the ejido, According to custom, the ejido could not be alienated from 
the village. E | 7 

Sitio and proprietary grants were made to establish livestock ranches or to- 
thicken the zone of settlements. That is, the proprietors agreed to settle the. 
land, attract a priest, etc. in return for the right to sell the land, conduct busi-. 
nesses, ete." | 

In view of the divergent concepts of land tenure and land use that existed: 
between the Spanish Americans and Anglo Americans, it is not surprising that 
serious land conflicts developed that have left their impact upon present social 
and political forces in New Mexico. Among the Spanish Americans, land was not 
defined as a commodity to be bought and sold for private gain but rather as the 
very foundation of human life. Families struggled to maintain their landholdings 
intact from generation to generation. If a family lost its lands, the loss was 
perceived as tragic. It was also accepted that every family had a right to enough 
land to maintain itself. The very thought of anyone monopolizing land to the 
exclusion of others who needed land was and is abhorrent to the Spanish Ameri- 
cans (Knowlton, 1967). 

To the Anglo Americans, land was a commodity to be bought and sold in the 
market like any other commodity for private gain. Land owners had the right 
to utilize their property for short run profits regardless of the damage that may 
be done to the land itself or to their neighbors. As Murphy pointed out: 

“English settlers brought to the frontier ideas which precluded the sort of 
accommodation with nature and native peoples that marked Spanish settlements 


*' The following studies provide some information on the Spanish-American villages of 
San Miguel and other counties in northern New Mexico. Charles P. Loomis and Olen E. 
Leonard, Culture of a Contemporary Rural Community, Washington, D.C.: Bureau of 
Agricultural Economies, U.S. Department of Agriculture, 1941: Munro Edmundson. Los 
Manitos, New Orleans: Middle American Research Institute, Tulane University, 1957; 
Paul A. Walter, “The Spanish-Speaking Community in New Mexico”, Sociology and Social 
Research, Vol. 24 (November—December, 1939) ; Clark S. Knowlton. “The Spanish Ameri- 
cans in New Mexico”, Sociology and Social Research, Vol. 45, (July, 1961); and Frances L. 
Swadesh, Los Primeros Pobladores, Notre Dame: University of Notre Dame Press. 1974. 

5 For additional material on land grants see, Herbert O. Brayer, William Blackmore, 
The Spanish-Mewican Land Grants of New Mewico and Colorado, 1868-1878; A Case Study 
in the Economic Study of the West, Denver: Bradford Robinson, 1949; William A. Keleher, 
The Fabulous Frontier, Albuquerque, The University of New Mexico Press, 1962. 
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from Florida to California, or the sort of self-contained agrarian economy 
descriptive of most of the French settlements. To the English immigrants, all of 
North America was a vast preserve of resources waiting to be processed" (Mur- 
phy, 1967) p. 7. 

Coming into San Miguel County in search of economie opportunities, Anglo 
Americans found that the major sources of wealth—grazing, farm, mineral, and 
timber lands—were either owned by Spanish Americans who were not eager to 
sell them and did not share Anglo-American values of private land ownership, 
or the accumulation of private wealth, or by hard-fighting Commanche, Kiowa, 
Apache, and Navajo tribes of Indians. To gain access to wealth-producing lands, 
Anglo Americans had to wrest them from the Spanish Americans and from the 
Indians. Utilizing fraud, violence, legal entrapment, and every device that the 
Anglo American political and legal system provided, the Anglo Americans from 
the 1870's to the 1930's managed to strip both groupings of the majority of their 
landholdings (Knowlton, 1967). The Spanish-American range lands went first, 
followed gradually by the small plots of farming lands. The massive land loss 
destroyed the economic base of the village economic systems. At first, the village 
people sought recourse in migrant labor, the men leaving the villages in the spring 
and returning in the fall while their wives and children cultivated the lands 
that they were able to retain. Then, as land loss accelerated, drought and depres- 
sion darkened the scene in the 1930's, and the village population was forced to 
accept government assistance to survive, the realization spread among the 
Spanish Americans that immigration provided the only hope of survival. World 
War II, and the prosperous years following the war, brought about a mass migra- 
tion of the village people to the urban centers of the West and Midwest. Today 
in San Miguel County, dozens of villages are occupied by old people and children 
while many others are totally abandoned. The Spanish Americans h8ve been 
replaced by smaller numbers of incoming Anglo Americans and a suhsistence 
village economy by livestock ranching, ranches owned by Anglo Americans. 

Land loss was accelerated among the Spanish Americans by the imposition 
upon them of the complex, expensive, and cumbersome state and county systems 
financed through the imposition of a land tax. Under both Spanish and Mexican 
regimes, the government system was very simple and inexpensive. The local 
political leader known as the alesfde, was a combination of political, military, 
economie and social leader as well as a judge. He was assisted in his decisions 
‘by the older, more respected men of the area. His expenses were minimal. 

The economic and political impact of the Anglo-American government system 
was quite harsh. Heavy land taxes had to be imposed to support the county 
officials ranging from county commissioners, sheriff and deputies, county clerks 
and staff, assessors and staff, tax collectors and staff, local district judges and 
their staffs, county attorneys and their assistants. In a region whose economy 
was built upon subsistence agriculture and livestock ranching, in an area of 
uncertain precipitation, the land tax wrought serious damage to Spanish- 
American landholdings.* 

Furthermore, as county and state governments provided almost the only source 
of non-agricultural employment in the region, the ability by county commissions 
to control this employment and to set land taxes gave them extraordinary power 
-over the local county populations who have seldom understood the values and 
working mechanisms of the American political system. The result was the 
creation in San Miguel as well as other counties in northern New Mexico of 
corrupt, entrenched, county political rings composed both of Anglo Americans 
and Spanish Americans that enriched themselves at the expense of the local 
population. 

The state government of New Mexico, expensive to maintain, was and is still, 
largely oblivious of the serious social and economic problems and needs of the 
rural Spanish-speaking population of San Miguel and other Spanish-speaking 
counties. Rank discrimination in the distribution of state funds and services in 
favor of Anglo-American counties has traditionally existed in New Mexico. The 
state systems of financing roads and schools has always worked to the disad- 
vantage of the Spanish-Ameriean counties. The political neglect of the Spanish 


6 Ferguson, a New Mexican historian, in discussing the harsh impact of the land tax on 
‘Spanish-American landholdings says: “Often many owners of a grant are unable to pay 
taxes on their commonly held grazing lands assessed at perhaps a dollar-and-a-half an 
acre. The state takes over the land for delinquent taxes and resells. the whole grant for 
thirty five to forty cents an acre. Having influence, the new owner then gets the assessed 
valuation reduced to fifty cents an acre," Haryey Ferguson, Rio Grande, New York: Alfred 
A. Knopf, 1933, p. 260. ; 
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Americans, even though many of them have held important political positions in 
the state, has fostered an extreme cynicism toward the political process in New 
Mexico. As one recent New Mexican governor, Governor Cargo, commented : “The 
Spanish Americans view the government as being a natural antagonist who never 
helped them out" (Cargo, 1967). 

The programs of federal agencies and departments in San Miguel County at 
best have provided few benefits and at worse have wrought extreme harm to the 
Spanish-American village population. The causes of failure of the majority of 
federal programs rest in part upon the fact that these programs are pervaded 
with such Anglo-American values as individualism with its emphasis upon the 
individual rather than upon the community, commercial agriculture, private 
ownership, and treatment of the symptoms of basic economic and social problems 
rather than their basic causes.’ | 

The programs of the Department of Agriculture are an excellent example. Most 
of these programs are geared to the commercial farmer and require private match- 
ing funds for participation. The Spanish Americans are often excluded quite 
simply because they do not have the matehing funds. Their systems of village 
subsistence agriculture have been written off as viable agricultural systems by: 
agricultural economists entrenched in the Department of Agriculture bureaue- 
racy. Many times, the net result of these programs has been to increase the in- 
debtedness of Spanish-American farmers ultimately leading to land foreclosures 
rather than improving his ability to remain in agriculture. l 

If these programs had been geared to utilize the village community rather 
than the individual as the basic unit of planning, to foster research in the đe- 
velopment of strains of commercial crops adjusted to the climatic conditions 
of San Miguel County, and to purchase land as it came on the market and sell - 
it to the local Spanish-American communities over a long term period at small 
interest rates, and to develop cooperatives, perhaps they might have been far more’ 
beneficial than they actually have been. E 

The irrigation districts fostered by the Bureau of Reclamation, and flood 
control districts supported by the U.S. Corps of Army Engineers have been 
responsible for driving thousands of Spanish Americans off the land into the 
slums of metropolitan areas. These irrigation and flood control districts are. 
financed by placing fixed annual charges upon lands receiving presumed benefits. - 
The small subsistence-farming Spanish American, unable to pay the charges, 
lost both his farming lands and his water rights through foreclosure proceedings 
initiated by the irrigation and flood control distriets. In the case of Flood Control 
or Conservancy Districts, as they are known, the managing directors are not 
selected by the democratic process of election by the local people but are chosen. 
by local district judges, usually Anglo Americans. Thus, the Spanish Americans 
were required to pay tax rates set by boards of commissioners chosen by local 
judges in whose election they had no control. The American Revolution began. 
for less. 

The U.S. Forest Service is another federal bureau that has negatively affected’ 
the rural Spanish-American villages in San Miguel and neighboring counties. 
A large part of the national forest lands once belonged to the village community 
land grants. From 1964 to about 1967, the Forest Service began to ban the grazing 
of work horses, largely owned by Spanish Americans, while permitting the 
grazing of riding horses owned largely by Anglo Americans. This was followed 
by the prohibition of grazing permits for milk cattle, again for the most part 
belonging to the Spanish Americans, while grazing permits for beef cattle and’ 
sheep were cut back drastically. As the livelihood of large numbers of poor 
Spanish-American village people depended upon combining the grazing of work. 
horses, milk cows, and small numbers of beef cattle and sheep upon the natural' 
forests with the cultivation of small irrigated and dry land farming plots, the 
forced cutbacks resulted in spreading malnutrition, deepening poverty, and. 
immigration. » m 

The local people complained in Spanish to the forest officials who answered 
back in English that tbe cutbacks were necessary to control erosion in the 
national forests; and yet, at the time, the local Spanish Americans were fulty- 
aware that the Forest Service was spending far more money to develop picnic 


7 For a discussion of the failures and harmful impact of federal government programs 
upon the Spanish Americans of northern New Mexico. see Clark 8. Knowlton, “‘Culture 

onflict and Natural Resources" found in William R. Burch, Jr., Neal H. Cheek, Jr. and 
Lee Taylor (eds.), Social Behavior, Natural Resources and the Environmet, New York: 


Harper and Row, 1972, pp. 109-145. 
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and camping grounds, hiking trails, improvement of fishing waters and wildlife 
habitat for the benefit of the Anglo-American tourist than they were spending 
to improve grazing facilities. Bitterness and hostility toward the Forest Service 
was primarily responsible for the outbreaks of rural violence among the Spanish 
Americans in the late 1960's in northern New Mexico.? 

. Perhaps the following quotation best illustrates the feelings of the Spanish- 
American people toward the Forest Service. 

“The U.S. Forest Service has limited the grazing rights in Mora County to 
an unreasonable extent. Our U.S. Department of Agriculture is encouraging all 
farmers and ranchers to raise more livestock and to stay on the farms and 
ranches. On the other hand, one of its departments, the U.S. Forest Service, is 
telling them to get out fast.” (Report of the Community of Chacon, A.R.A.—R.A.D. 
Provisional Plan, Mora County, 1961) p. 3. 

Or, as one embittered Spanish-American leader stated: “The Forest Rangers 
are storm troopers guarding the spoils of the Mexican-American War." (Atencio, 
1967). 

. Outside of the now dismantled Office of Economie Opportunity programs, the 
government agency that has had the most favorable impact upon the Spanish 
Americans in San Miguel County is the Department of Defense. The military 
‘services provided the young Spanish-American male an escape from poverty. The 
allotments sent home assisted the families of draftees and volunteers, and 
the young men learned English, acquired a knowledge of Anglo-American values, 
and perhaps, if they were fortunate, picked up an occupation. Very few of these 
men, however, upon their release, remained in the rural villages of the county. 
Furthermore, the price paid in blood during World War II, the Korean War, and 
the Vietnam War was a heavy one. 

The evidence discussed in the paper seems to indicate that the hypothesis 
upon which the paper is based, that the imposition of alien political, economic, 
legal, and social systems upon the Spanish Americans in San Miguel County 
as well as in other Spanish-American counties, played important roles in the 
development of massive poverty among the Spanish Americans, It is perhaps not 
out of line to point out that well-planned government programs hased upon 
Spanish-American values and oriented toward returning ownership and access 
of the natural resources of the region to the Spanish Americans, and the 
formation of programs designed to develop these resources for the benefit of 
the local population rather than for the benefit of absentee owners, could do 
much to create a modest prosperity in the region. 

If some effort is not made in this direction, then the ultimate Spanish- 
American response will be the continued migration of poorly educated, unskilled 
Spanish Americans to the slums of our metropolitan centers as well as the 
outbreak of chronic rural violence in San Miguel and its neighboring Spanish- 
American counties. 
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CHANGING SPANISH-AMERICAN VILLAGES OF NORTHERN NEW MEXICO 


(By Dr. Clark S. Knowlton) 


The Spanish-American rural farm villages of northern New Mexieo and 
southern Colorado were first brought to the attention of the publie through 
the writings of tourists, magazine and newspaper correspondents, folklorists, 
government employees, and military personnel stationed in New Mexico.* Their 
writings exploited the strangeness of Spanish-American culture, the archaic 
nature of their agriculture, and the imagined romance and color of their abode 
villages. It was not until the depression and drought of the 1930’s forced large 
numbers of the village population to seek government assistance that sociologists 
and other social scientists began to study their culture and social systems. Most 
of these men either taught at the University of New Mexico or were employed 
by New Deal agencies. 

: From their work there came a series of lucid studies and reports describing 
the impact of depression, land loss, drought, and poverty upon the Spanish- 
American farm village residents? Although there was a greater focus upon 
economic problems than upon social systems, these studies provide an important 
base line against which more recent social change can be measured. They 
fortunately caught the villages just before the impact of urbanization, indus- 
trialization, government defense expenditures, and massive Anglo-American 
immigration brought about accelerated social change, acculturation, and depopu- 
lation. The majority of these publications are extremely hard to find. It is 
unfortunate that the regional archives of the major New Deal agencies active 
in the Southwest, such as the W.P.A., P.W.A., Department of Agriculture, and 
the Department of Interior, were not centralized in a regional library. The 
archives have now been scattered. 

The activities of these New Deal agencies came to an end during World War 
II. Sociologists connected with them drifted out of New Mexico. Others as- 
sociated with the University of New Mexico also left. Since then, the Spanish 


1For a scattering of such reports see the following: Mary Austin, “The Trail of the 
Blood,” Century Magazine, 108 (May, 1924), 34-44; Ruth L. Barker, ‘‘Where the Ameri- 
cans are Anglos,” North American Review, 228 (November, 1929), 568-73; Katherine F. 
Gerould, “New Mexico and the Backwash of Spain,” Harpers, 151 (July, 1925), 199-212; 
Charles F. Lummis, “The Land of Poco Tiempo,” Scribner’s, 10 (December, 1891), 760—71; 
William H. Rideing, “A Trail in the Far Southwest,” Harper's New Monthly Magazine, 53 
(June, 1876), 15-24; Frank W. Blackmar, Spanish Colonization in the Southwest (Balti- 
more: Johns Hopkins Press, 1891) ; Lt. J. W. Abert, Report of Lieutenant J. W. Abert of 
His Examination of New Mexico in the Years 1846—1847 ; Senate Executive Document 23, 
30th Congress, 1st Session (Washington: Government Printing Office, 1848): James M. 
Cook, Fifty Years on the Old Frontier. (New Haven: Yale University Press, 1923). | 

? For a selection of the riches available, if they can be found see: Glen Grisham, Basje 
Needs of Spanish-American Farm Families in Northern New Mexico (Albuquerque: Farm 
seriy Administration, United States Department of ARUNA no date) ; Glen Grisham 
and Julia H. Martinez, El Pueblo Experimental Area Report, 1940 (Albuquerque: Farm 
Security Administration, United States Department of eee 1941); Interdepart- 
mental Rio Grande Board, Report and Recommendations ashington, D.C. : Departments 
of Agriculture and the Interior, 1937) ; Roger D. Morris, A Dependency Study of Northern 
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Americans have received but sporadic attention from sociologists and anthropo- 
logists who for the most part were teaching or working in New Mexico or Colo- 
rado. Most of these scholars did not stay long in the state, and upon leaving 
shifted their efforts to other areas. As a result, the Spanish Americans, one of the 
largest and most important Spanish-speaking groups in the Southwest, have never 
been eomprehensively studied. 

This is unfortunate, as the rural Spanish-American village culture in northern 
New Mexico and southern Colorado, one of the few examples of a rural farm vil- 
lage system in the United States, has undergone rapid social and economie 
changes. The villages at present offer an excellent social laboratory for students 
interested in population movement, the processes of cülture contact and aecultura- 
tion, and the impact of urbanization and industrialization upon a folk-type 
society, that until recently were quite resistant to acculturation. The Spanish- 
American villages are an excellent laboratory in which to study the processes that 
create distressed areas in the United States. The villages would provide consider- 
able data for students of the family, juvenile delinquency, social stratification, 
folklore, social integration, and small group interaction. These rural communities 
also offer a field of social experimentation for the development of programs suit- 
able for underdeveloped areas in Latin America. 

In this paper, the impact of uncontrolled and undirected social and economic 
change upon the social integration and the major social systems of the rural 
Spanish-American villages of northern New Mexico and southern Colorado will 
be delineated. The Spanish Americans are here defined as a distinct and separate 
Spanish-speaking group located within perhaps a three-hundred mile radius. of 
Santa Fe, New Mexico. It is not often realized that there are a number of diverse 
Spanish-speaking groups in the Southwest that differ considerably from each 
other in length of residence in the United States, racial composition, rural-urban 
residence, dialect of Spanish spoken, and degree and type of involvement in Anglo- 
American society. Subtle variations in basic value orientations and social systems 
also exist. TT 

Data for this paper have come from a series of village surveys and studies of 
the rural Spanish-American villages conducted in northeastern New Mexico. The 
literature has also been perused. The study is divided into two sections. Material 
is presented in the first section on the traditional structure of the major social 
systems such as the village community, the extended patriarchal family, the 
patron-peon system, and village Catholicism. The impact of social and economic 
change upon these systems is analyzed in the second section.* | 


TRADITIONAL CULTURE 
The Village | 
The Spanish Americans are descendents of early colonizers who moved into 
New Mexico from Mexico in the late seventeenth and early eighteenth centuries. 
Living in isolation from other European groups for almost three centuries, they 
gradually developed a distinctive rural village culture. Settling at first along the 
Rio Grande River from Taos to Albuquerque, their villages spread into the val- 
leys of the Sangre de Cristo mountains and down along the streams and rivers 
flowing from these mountains. The ending of Indian raids in the middle nine- 
teenth century led to a rapid expansion of Spanish-American settlement into the 
plains of eastern New Mexico, western Texas, and southern Colorado, and south 
along the major river systems toward the Mexican border. This frontier expan- 
sion was brought to an abrupt and violent halt by the westward movement of 
Anglo cattlemen who rolled back the line of Spanish-American ranches and 
villages in a cloud of violence. This retreat of the Spanish Americans before the 
Texan advance is still continuing in northeastern New Mexico." 


3 See for a sampling: George L. Sanchez, The Forgotten People (Albuquerque: University 
of New Mexico Press, 1940) : Paul A. Walter, Jr., “A Study of Isolation and Social Change 
in Three Spanish-Speaking Villages of New Mexico," Stanford University. 1941 (unpub- 
lished doctoral dissertation) ; Charles P. Loomis and Olen E. Leonard, Culture of a Con- 
temporary Rural Community (Washington, D.C.: Bureau of Agricultural Economics 
United States Department of Agriculture. 1941) ; Lyle Saunders, Cultural Differences and 
Medical Care (New York: Russell Sage Foundation. 1954) ; Allan G. Harper, et al, Man 
and Resources in the Middle Rio Grande Valley (Albuquerque: University of New Mexico 
Press, 1943) ; Kalervo Oberg, “Land Use Planning in Cuba Valley New Mexico,” Rural 
Sociology, 5 (December, 1940), 438—48. 

4 Clark S. Knowlton. “The Spanish Americans in New Mexico," Sociology and Social 
Research, 45 (July, 1961), 448—54. . 

5 John L. McCarty, Maverick Town: The Story of Old Tascosa (Norman: University of 
Oklahoma Press, 1946); J. Evetts Haley, Charies Goodnight: Cowman, Planisman (Nor- 
man: University of Oklahoma Press, 1949) : Clyde Porter, et aL, Matt Field on the Santa 
Fe Trail (Norman : University of Oklahoma Press, 1960). 
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Spanish-American settlement patterns in New Mexico were controlled basical- 
ly by the same set of rules that governed the formulation of towns and villages 
throughout Spanish America. Settlements were founded upon land grants made 
by local representatives of the Spanish Crown and the Mexican government. There 
were three basie types of land grants. The first and most important in northern 
New Mexico was the community land grant awarded to a group of villagers 
requesting land for an agricultural village settlement. The second type, the pro- 
prietary grant, was a grant made to a prominent individual who promised to 
establish a village community, attract. settlers, build a church, hire a priest, and 
provide military protection in return for payments in kind by settlers, eontrol of 
was given to an individual for a livestock ranch. In general, whatever the original 
type of land grant, the rural farming village became the dominant type of settle- 
ment in the mountain valleys and along the river streams of New Mexico and 
southern Colorado. Livestock ranches prevailed in the plains east of the Rockies 
and south of Albuquerque.* 

Spanish-American concepts of land ownership and land use were, unfortunately 
quite different from Anglo-American concepts. The Spanish Americans regarded 
the land as the foundation of family existence, the basis of life itself. It was sel- 
dom treated as a commercial commodity to be bought and sold. Every family 
had the right to receive enough land to sustain itself. Any land not being used 
by another family could be utilized by families in need of land. Most Spanish- 
American land claims were based upon possession through traditional use and not 
through registered land titles listed in a publie court of law, a county clerk’s 
office or a state or federal land office. If a family had traditionally used a section 
of land for a number of years, it had the right of ownership as long as it uti- 
lized the land. If the family left, the land after a period of years was open for 
occupancy by another family. Boundaries were vague and indefinite with large 
acreages in communal village ownership. 

The village community as defined by the Spanish Americans consisted of the 
village site itself, the plots of irrigated farm land, and the communal ejido. 
'The house lots and farm plots were individually owned. They could be bought or 
sold, although it was considered wrong to sell them to nonvillage members. The 
dams and water ditches built by communal labor were under the jurisdiction 
of a village water master chosen by the village inhabitants. Water rights were 
not thought of as private property but as belonging to the entire village. Village 
farmers received a share of water based upon the land that they coulld cultivate. 
The village ejido consisting of grazing and timber lands associated with the 
village land grant belonged to the village as a whole. Every village member had 
the right to graze livestock and to cut timber in the ejido.” 

The village with its attached land and water rights was thought of as a single 
indivisible community. It was regarded as a crime against the moral order of 
the universe for any political authority to separate the village from its tradi- 
tional land and water rights. A village community so separated was like a man 
who had lost an arm or a leg. The villagers that have lost land or water, as 
most have done, regard themselves as having suffered serious moral wrongs. 
Even though a hundred years may have passed since a village lost its land, the 
village inhabitants still know the location of every acre that has been lost. The 
present owners and users of the alienated land are defined as usurpers who do 
not have the right to use land that once belonged to the village. There is an 
aching sense of injustice that will never end until the village is totally abandoned 
or until the land is restored to the village. 

The idea of taxing the land was another foreign concept that was and is 
extremely destructive of Spanish-American land holdings. Under Spanish and 
Mexican rule, the produce of the land was taxed but never the land itself. The 
American conquest of the southwest brought into New Mexico the concepts of 
carefully delineated individual registered land titles granting perpetual owner- 
ship upon payment of taxes, privately owned water rights that could be sold 
separately from the land, a rigid land tax system based upon payment of speci- 
fied amounts of money regardless of production from the land, a country system 
with political control vested in officials elected in periodic elections, and a strong 


€ Olen E. Leonard. The Role of the Land Grant in the Social Organization and Social 
Processes of a Spanish-American Village in New Mexico (Ann Arbor. Michigan: Edwards 
Brothers, Inc., 1943) ; William A. Keleher, “Law of the New Mexico Land-Grant,” The 
New Mexico Historical Review (October, 1929), 360—71. 
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Grants in New Mexico (Albuquerque, N.M. : Soil Conservation Service, U.S. Department of 
Agriculture, 1937) ; Carolyn Zeleny, “Relations Between the Spanish Americans and Anglo 
Americans in New Mexico,” Yale University, 1944 (unpublished doctoral dissertation). 
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legal dislike of communal property. The Spanish-American villagers were caught 
up in the spider web of a strange and alien Anglo-American political and legal 
system that soon stripped them of most of their land.’ 

Each Spanish-American village until quite recently was a small, isolated, self- 
sufficient, autonomous social cell. Isolated formerly by hostile Indians and until 
very recently by impassable roads, a village was forced to rely upon its own 
economic and cultural resources. The majority of the villages developed a sub- 
sistence agricultural economy based on wheat, corn, alfalfa, beans, chile, fruit, 
vegetables, and the grazing of individually owned livestock herds upon nearby 
communal ranges. It should be emphasized that the Spanish Americans were 
stockmen as much as they were farmers. There is a tendency in the literature to. 
assume that they depended primarily upon subsistenee agriculture. They became 
subsistence farmers after they had lost their range land to the Anglo Americans. 
The villages facing the eastern plains engaged in eonsiderable buffalo hunting and. 
trading with the Indians before the twentieth century. 

Each village was a strong sociopsychological unit. As Burma has pointed out: 
“It is impossible to overemphasize the importance of the home village to the 
Spanish Americans." * The past reluctance of the villagers to leave their village 
even at considerable financial sacrifice to themselves until recently was notorious: 
in New Mexico. The village was the total social universe of its inhabitants. The 
villager felt emotionally and physically safe and secure in his village. Outside 
his village, he felt emotionally naked and physically threatend. All strangers, 
even those from neighboring villages, were felt to be dangeroustand potentially 
hostile. The villager had little sense of identification with any larger social unit 
than the village community. Regionalism, nationalism, ethnic solidarity, or reli- 
gious unity have had very little appeal to them until very recently. The village, 
composed of related extended patriarchal families, met most of the physical, 
psychological, economic, and social needs of its population. 

The social structure of the village was a simple one structured upon four 
interrelated social systems: (1) the village community itself, (2) the patriarchal 
extended family, (3) the patron system, and (4) village folk Catholicism. Where. 
these systems still function, the villagers are even now rather resistant toward 
acculturation toward the dominant society. Where they have vanished or weak- 
ened, acculturation is accelerated, and social integration is gravely impaired.” 


The Extended Patriarchal Family 
- Dominance and authority within the family were structured upon the related 
variable of sex and age. Males were dominant over females in every age group- 
ing. Wives were expected to be tolerant, obedient, and faithful to their husbands 
who had considerable discrete freedom outside the home. The oldest son living 
with the family came next to the father as a source of authority in the family 
system. Brothers were expected to protect and care for their younger brothers 
and sisters. A Spanish-American woman mistreated by her husband would re- 
ceive some assistance from her brothers, and brothers could expect, if in need, 
food and shelter from their married sisters. Fathers were expected to be some- 
what aloof and formal toward their children. The mothers, on the other hand, 
knew the hopes, the desires, and the daily behavior of their children. In many 
Spanish-American families, the mother and children were united in a tacit con- 
spiracy to conceal family secrets from the father who was not expected to be 
overly inquisitive about doings within the home. All members of the family were. 
expected to work closely together. The strong social drive toward the elimina- 
tion or repression of sources of conflict that might threaten family unity was an 
important characteristic of the traditional Spanish-American family system. 
Family discipline based upon scolding and shaming rather than physical pun- 
ishment was in the hands of the mother. Weaning and toilet training were never 
foreed. Each child was taught to be obedient, courteous, and respectful to all 
adults in the village. Older brothers and sisters played important roles in social- 
izing younger family members. The girls remained under the tutelage of their 
mothers and seldom left their homes alone before marriage. The boys, defined 
as young adults at puberty, gradually passed from the authority of the mother 
to that of their fathers. As young men, they could discretely sow a few wild oats: 
provided they did not shame the family name or incur diseases. The older men 
in the family taught them the skills of ranching, farming, hunting, and handi- 


. 8 Hugh C. Calkins, op. cit. l 
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crafts. Relationships between family members were close and based upon recipro- 
cal patterns of mutual assistance. The family, subordinating individual welfare 
to that of the extended family, absorbed widows, orphans, and single relatives, 
Marriage came in early adolescence, and husbands and wives gained social status 
through high fertility. Few Spanish Americans were ever alone from birth to 
death. They tended to live out their lives as members of functioning extended 
patriarchal families. 

The extended patriarchal families residing in a village were caught up in & 
network of religious obligations by the compadrazgo or godfather system. The 
godfathers, adult sponsors of children at important religious cremonies such as 
baptism, eonfirmation, and marriage, assumed special obligations toward the par- 
ents of the sponsored children as well as to the children themselves. The ramifica- 
tions of the compadrazgo system frequently unified an entire village population 
ous a functioning system of religious and economic cooperation and responsi- 
bility. 

The Patron-Peon System 


A patron among the Spanish Americans was and is a prominent individual 
from a wealthy and powerful family who is able to provide employment, eco- 
nomie security, leadership, decision making, and problem solving for those de- 
pendent upon him. His position as patron was based upon his personal char- 
acteristics but upon his ability to perform the institutionalized role of a patron. 
Two basie types of patrons evolved among the Spanish Americans. One was the 
powerful landowner. This type developed primarily in the ranching areas of 
‘southern and eastern New Mexico, although scattered patron families of this 
‘class were found in almost all sections of the state. 

In the areas dominated by large landholders, the patron provided employment 
and met the economie needs of his workers and their families. He settled con- 
flicts, directed peon labor, cared for the sick, the aged, the orphaned, and wi- 
dowed, and provided military and political leadership. In return he received 
absolute obedience from his peons. Until very recently debt peonage existed in 
New Mexico. Poor families often went into debt to obtain economie security on 
the large ranches. 

The second type of patron was the village patron encountered at one time in 
almost every Spanish-American village. Usually a merchant, the head of a 
powerful village family, or a political or military leader, his position as patron 
rested upon village consensus. The position was not inherited. When a patron 
weakened or died, another prominent individual able to fulfill the functions of 
a patron took the role. The position could go to a son but it might also go to 
an uncle or an in-law, or the head of another family. A village patron was also 
expected to assist village families, to settle disputes, and to provide leadership. 
It was expected that he would exploit his position for personal advantages but 
he should not exploit village families. If he did so, he might lose his position 
when challenged by another individual.” 

Religion 

The vast majority of Spanish Americans were Roman Catholics. Their culture 
was suffused with the beliefs, dogmas. and practices of Roman Catholicism. The 
village Catholicism, however, was a folk Catholicism evolving in villages rarely 
visited by a priest. Its focus was upon family worship. Each home had an altar 
where the village and family saints were worshipped. Village folk Catholicism 
revolved around the worship of family and village saints. Formal sacraments 
such as the mass played a minor role in the religious life of the village. 

Congregations of Penitentes existed until very recently in the majority of 
the villages. The Penitente Brotherhood, a unique religious order indigenous to 
New Mexieo, was brought to the area by early Spanish explorers and settlers 


1 Charles P. Loomis, “El Cerrito. New Mexico: A Changing Village, ” New Mexico Histort- 
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N.M. : College of Education. University of New Mexico, 1958) ; Florence R. Kluckhohn “Los 
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and by the Francisean Friars. Its history within the state is rather obscure. 
The Penitentes were and are organized into local independent village congrega- 
tions headed by an Elder Brother selected by members on the basis of his piety 
and social status. In each village the congregation met and meets in a chapter 
house, the Morada, or in the local church where they were permitted to do so. 
The Elder Brother saw to it that the brothers (only men could belong) performed 
their religious duties, took care of the sick, the widowed, and orphaned. buried 
the dead, punished those who violated village norms, and settled village disputes. 
Although the Penitentes maintained a year-long cycle of religious activities, their 
major religious ceremony took place at Easter when a complex passion play 
commemorating the death and resurrection of Christ was performed. The climax 
was the hanging of a chosen Penitente brother on the cross to expiate the sins 
of the village population. The Penitente Order for many served as a mechanism 
through which Anglo-American dominance was resisted by the Spanish 
Americans.” 
THE IMPACT OF SOCIAL CHANGE 
The Village Community 


The traditional Spanish-American village community managed to function, al- 
though with decreasing efficiency, until the depression and the drought of the 
1930’s brought it to an end. The system was literally bled to death through the 
erosion of its land basis. From the 1880's to the 1910's, the Spanish Americans 
lost almost all of their grazing land to the Anglos. One authority estimates that 
from 1854 to the 1930's, the Spanish Americans conservatively lost over 2,000,000 - 
acres of private lands, 1,700,000 acres of communal land, 1,800,000 acres taken 
over by the state, and vast areas lost to the Federal Government without com- 
pensation. The loss of their grazing land forced the Spanish Americans to fall 
back upon their small irrigated plots. The destruction of wildlife and the ending 
of Indian trade weakened the village economy. The Spanish Americans were 
forced into migrant labor toward the end of the nineteenth century in growing 
numbers. The men left their villages in the spring and returned in the fall. Mem- 
bers of the extended families worked their lands during the absence of the men.” 

The shifting of the local village economy from a subsistence agricultural and 
pastoral economy, local handicrafts, and barter to a credit economy managed by 
Anglo-American merchants, was another corrosive force. The merchants opened 
stores in the majority of the larger villages. They permitted the villagers to open 
current accounts with them. Dealing with an illiterate population and keeping 
the only books in the villages, the merchants alone knew the state of the village 
accounts. When crops and livestock were ready for market, they were sold to the 
merchant at a price set by him. The villager knew nothing of price fluctuations, 
of depression or of prosperity, or of the law of supply and demand. The merchant 
set the retail price of the goods that he sold, the price of the agricultural products 
that he bought, and the interest rate on village accounts. He frequently built up 
large landholdings, as some merchants are doing today, by foreclosing on the 
homes and lands of his clients unable to pay when their accounts were called in 
at the convenience of the merchant.** 

Massive erosion and abrading of stream channels generated by uncontrolled 
grazing of large commercial Anglo-American cattle herds and the cutting of the 
timber cover on the higher mountains destroyed the farming land and sharply 
reduced irrigation facilities for a large number of villages. New Mexico is dotted 
with abandoned Spanish-American villages whose inhabitants witnessed the de- 
struction of their land and water base by Anglo commercial exploitation of the 
natural resources. The village inhabitants were forced to retreat to urban areas 
or to join the stream of migrant labor to provide for their families." 

The depression of the 1930's temporarily ended the demand for migrant labor 
and forced the migrants to return to their home villages. The drought destroved 
subsistence agriculture. Many villagers would have faced starvation if it had 
not been for the extended patriarcha! family. After several depression years, the 
extended families exhausted tbeir resources. The villagers were finally rescued 
by massive programs of government relief. Their village economy had come to an 
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end, destroyed by economic and political forces that they have never managed to 
understand.” | f 

. The psychological results of the breakdown of the village economic structure 
have been as harsh as the social results. The Spanish-American village popula- 
tion lost faith in their ability to continue a meaningful way of life in the tradi- 
tional manner. Sinking into apathy and anomie, thousands fell back permanently 
upon relief as a way of life. Other thousands began to move reluctantly toward 
the urban areas of the Southwest and the Pacific Coast. The migration began 
` before World War II, but it was accelerated through defense training programs 
in the villages during the war. Hundreds were trained and then moved to de- 
fense installations in California, Colorado, and elsewhere. The prolonged pros- 
perity of the post-war period outside of northern New Mexico increased the flow 
of migration. Many northern New Mexico counties lost from fifteen to almost 
sixty percent of their total population.” EN 

The Spanish Americans migrating into the urban areas are a semi-literate, 
unskilled, and what could be called a preindustrial people. They lack the basic 
personal habits and values to adjust easily to an industrialized urbanized en- 
vironment. Flowing into the areas of deteriorated housing, they add to the sum 
of urban problems. Their migratory movement has but transferred economic and 
social problems from a rura] area to an urban area. 

The migratory movement is a very reluctant one. Families leaving a village sel- 
dom sell their homes or their lands. The adobe houses are boarded up and the 
land is left untilled. Every village in northern New Mexico is marked by crumb- 
ling blocked up adobe houses. The land is virtually abandoned. Water rights are 
lost to the land, and the economie resources of the entire vilage are thereby 
diminished. The migrants constantly return to their home villages to visit rela- 
tives and to live on unemployment checks received from other states during 
periods of unemployment. Before they leave the village, they tend to hunt for 
ways to earn a living that would permit them to stay permanently. Unable to find 
them, they leave again. Often a child or two will be left behind with their 
grandparents or other relatives to live in the village. 

The rise of largely Anglo-American urban centers in the upper Rio Grande 
Valley has profoundly modified the social organization of the Spanish-American 
villages around Albuquerque, Los Alamos, and Santa Fe. The villages in this 
area tend to become bedroom villages, as many of their inhabitants find employ- 
ment in government and private defense installations in Los Alamos, Albuquerque, 
and Santa Fe. The employed workers abandon agriculture and introduce Anglo- 
American type houses and furnishings into the villages. Many Spanish-American 
workers sink their incomes, however, in orchard and garden plots. Anglo subur- 
banites have invaded many of the villages. A few of the new Anglo residents try to 
fit into established Spanish-American patterns of life. The majority, however, 
tend to superimpose an Anglo-American suburban existence upon the Spanish- 
American villages. The Spanish Americans are pushed to the margins of com- 
munity affairs. 

Another unexpected result of the destruction of the Spanish-American village 
economy has been the creation of a large economically distressed area in northern 
New Mexico and southern Colorado unnoticed by the rest of the nation. Here, 
economic conditions often resemble those of Latin America rather than those of 
the United States. Millions of dollars have been spent since the 1930's by private 
and publie agencies to improve conditions in this area. The majority of the pro- 
grams have not had the success their administrators envisioned because of their 
narrow economic individualistic approach. Until the village rather than the indi- 
vidual is adopted as the basic planning unit there is apt to be little success in 
future programs. Furthermore, few planners and administrators of public agen- 
cies in New Mexico and southern Colorado realize that almost every economie 
problem in northern New Mexico and southern Colorado has its cultural compo- 
nents. These components must be considered before any successful planning can 
be possible in this distressed region.” 


Changes in the Spanish-American Family System 


The traditional structure of the Spanish-American family system has been 
seriously weakened by the ending of cultural isolation, the destruction of the 
traditional village community, emigration, urbanization, and acculturation. 
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Today, the Spanish Americans resemble the Anglo Americans in that there are a 
number of different family systems in existence among them. At one end of the 
continuum are found traditional extended patriarchal families still functioninng 
in the more isolated rural areas and surprisingly enough here and there in the 
urban areas. At the other end of the continuum can be found deserted mothers 
and their families as well as aging couples abandoned by their children. The 
majority of the Spanish-American families are still strongly familistic although 
acquiring many of the characteristics of the Anglo-American nuclear family 
system. | 

The most important factor in the continuous erosion of the patriarchal 
extended family was the collapse of the traditional village economy. Inability to 
earn a living and rising expectations among the younger village inhabitants led 
to the migration of many nuclear family units. A married or a single son usually 
goes first. If he secures a job, he will send for his family and invite other rela- 
tives to visit him. Many stay and in turn try to bring others. Eventually a family 
nucleus grows up in Denver, Los Angeles, or Pueblo. They cooperate closely 
together in economic and social matters. Other village families also will come and 
Seek out the nucleus from their villages. The migrating children may leave grand- 
children to keep company with the grandparents. Many villages tend to have 
large populations of old people and children. 

Inevitably, related nuclear families migrate to diverse urban centers. Every 
effort is made to keep alive kinship bonds by letters, and frequent visits. A 
nuclear family in economic trouble can count on assistance from related nuclear 
families. However, working class families find it difficult to provide the type of 
economic assistance that could be provided by farming families in a rural village. 
Inevitably, bonds between distant family weakens. The roles of the grandfather 
and the older brother are frequently lost through emigration. 

Spanish-American families caught up in the rural migrant stream will often- 
migrate in groups of related nuclear families usually under the head of a grand- 
father or an older brother. The oldest male is almost always the leader of the 
working group. AS migrant labor comes to an end these family groupings settle 
out of the migrant stream in many different areas from Utah through California 
to Oregon and Washington. Within the migrating families the traditional roles 
and statuses of various family members are usually preserved. 

Among the anglicizing Spanish-American middle-class village families living 
near the larger urban centers, there is often a conscientious effort to imitate the 
roles of Anglo-American nuclear families. These roles are often imperfectly 
learned, and rates of divorce and family breakdown increase. Relationships with 
unacculturated relatives are deliberately loosened. The nuclear family type is 
slowly becoming more common among the middle-class Spanish Americans. 

In general, the Spanish-American family system is still distinguished from the 
Anglo-American system: (1) greater masculine dominance at all ages, (2) a 
wife who is just emerging uncertainly from her home, (3) a more rigid control 
over the behavior of children and teenagers, (4) a more unified and formal 
ordering of relationships between husband, wife, and children, and (5) a greater 
tendency toward an extended family. 

The erosion of the extended patriarchal family has seriously weakened the 
ability of the Spanish-American family to perform its traditional role as a pro- 
ducer and consumer unit. Land loss, the destruction of the village economic 
System, massive unemployment, and emigration have forced many family units 
into poverty. Other family units have had to turn to the welfare system for sup- 
port. Families short of land exist in villages where there is much unused land 
owned by absent families. No mechanism exists to transfer the land except that 
of the market place. One family refuses to sell because it has the hope of someday 
returning to the village and the other family may not have the money to buy the 
land it needs. ie c 

The mass media and. the publie school systems have introduced new patterns 
of teenage behavior into the village that conflict seriously with traditional vil- 
lage mores. Parents struggling to survive financially are unable to either meet the 
eultural or the financial needs of their children. As a result, rates juvenile de- 
linqueney, family breakdown, wife desertion, illegitimacy, and other indices of 
social deviation are increasing rather rapidly. The more exposed to angliciza- 
tion the village is, the higher are the rates of social disorganization. 

The village bovs have especially suffered. Regarding themselves as adults at 
the age of puberty, they find it difficult to accent female dominance by the moth- 
ers or teachers. Unable to follow the traditional pattern of working closely with 
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their fathers and other male relatives on the land, they have little intimate con- 
tact with the adult males of their families. Lacking a knowledge of Anglo values. 
and the skills necessary to find their way in an Anglo-dominated world, they 
release their frustration through alcoholism, vandalism, and violence against 
other village members. 

The compadrazgo system has about lost its original function of integrating 
extended patriarchal families within the village into a smooth functioning com- 
munity. There is a growing tendency today to use the eampadrazgo system to . 
strengthen the weakening extended family structure rather than to create coop- 
erative relationships with other village families. Young people tend to select 
cousins, and even closer relations, for the religious sponsors of their children. 
Among the older generation, emigration often carries a man's compadres to many 
diverse communities. Inevitably the relationship withers away. The compadrazgo 
System functions best in a stable community where men and women follow tra- 
ditional] roles. 


Impact of Social Change Upon the Patron-Peon System ' 


The Spanish-American landowning patron group rapidly disintegrated under 
constant Anglo-American economic and political pressure. Stripped of their lands 
by violence, fraud, excessive land tax, unwise use of credit, and the problems 
of adjustment to a strange economic and political system, they have disappeared 
as an important social grouping in New Mexico. The entire upper class in many 
rural areas vanished from among the Spanish Ameriacns. Their going removed 
a protecting buffer from the small Spanish-American farmer and peon, exposing 
them to the full force of the Anglo political and economic systems.” | 

Although the village patrons have survived somewhat better, their influence 
has been sharply reduced by the intrnding Anglo-American merchant, politician, 
school teacher, and social worker. The merchants played a major role in weak- 
ening both the social integration of the village as well as the village patron sys- 
tem. The Anglo merchants came to make money and seldom understood the social 
systems or cultural values of the Spanish-American rural farm villages. Because 
of their superior business methods, better wholesale and banking contacts, and 
the support of other Anglo-American merchants, they were able to drive out 
competing Snanish-American businessmen.” a 

Through the liberal extension of credit, the encouragement of new wants, 
and the purchase of village products, the average merchant soon came to dominate 
the economic life of the village. Without. realizing himself what had happened, 
the merchant gradually destroyed the economie position of the village patron 
and weakened the soeial integration of the village. When the Spanish-American 
patron vanished, the village was left without its traditional system of conflict 
solution, decision making, articulation with the larger society and leadership 
patterns, The village world lost its major source of leadership and became even 
more dependent upon the Anglo society.* . : 

Polities was the only system in whieh the Spanish Americans were able to 
maintain a minor position of importance. As the Spanish Americans were the 
majority grouping in the state until the 1940's, Anglo-American politicians were 
dependent upon their vote. The Spanish Americans seldom understood the Anglo- 
American political system. The village patron usually became the political broker 
connecting the traditional Spanish-American village community with the dom- 
inant Anglo-American political machines in New Mexico. He was known as the 
“jefe politico" or political boss. 

The power of the “jefe politico” rested upon his ability to deliver a substantial 
block of votes to the Anglo-American political machine. In return, he was allowed 
to control all public employment in his village or his county from school teaching 
to employment on the public highways. Usually holding the position of sheriff, 
he could use his power to intimidate the oppesition, to arrest or to release prison- 
ers before an election, to serve or not to serve summons, and to manipulate the 
county tax rate. County prisoners were frequently fed from a farm and a store 
controlled by the sheriff's family, and all insurance on public buildings were often 
carried through family-owned companies. Other members of the extended patri- 
archal family also held other important political positions such as county clerk, 
deputies, etc. 


2 Clark 8. Knowlton, “The Patron-Peon Pattern Among the Spanish Americans of New 
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The jefe politico is seldom concerned with serious political, social, or economic 
issues. Deeply involved in bread and butter politics, be is for sale to the politician . 
of any party able to pay his price. He still survives as the major political leader 
among the Spanish Americans. Many Anglo-American liberals in the Southwest 
criticize the jefe politico for his short-sighted leadership, his corruption, his lack 
of ideology, his frequent exploitation of his own people, and his willingness to 
sell out to the highest bidder. Unfortunately, they seldom face up to the major 
problem of developing an alternative leadership system acceptable to the 
Spanish-American people.” . 

The patron system rested upon values that for the most part still exist and 
to a large measure still determine the attitudes of the Spanish Americans toward 
political leaders, government agencies, welfare, employment, and patterns of 
conflict solution and leadership. Among them are: (1) a blind loyalty toward 
traditional ethnic leaders, (2) a tendency to desire to enter into dependent but 
secure positions of dependency upon an employer or political leader, (3) a reluc- 
tance to make decisions and a tendency to postpone decisions as long as possible, 
(4) a dislike of competition and of personal initiative, (5) a preference for a 
stable hierachical social system with well-defined statuses and roles, (6) a 
preference for a friendly, person-to-person primary relationship rather than the 
formal impersonal relationships of the Anglo world, and (7) a strong dislike for 
and resistance toward social and cultural change.” 

In northern New Mexico the jefe politico is still a powerful figure in the rural 
villages. In other sections of the state, he has tended to disappear. The increase 
in the English-speaking vote, the rise of a more educated and politically sophis- 
ticated younger generation of Spanish-American voters, the increased extension 
of federal programs beyond the ability of the jefe politico to control, and the 
slow and halting movement toward a state civil service in time will probably 
reduce the authority and perhaps even liquidate the position of the jefe politico. 

The decline of the patron-peon system has left a vacuum in the social organi- 
gation of the rural Spanish-American village that has not as yet been filled. The 
traditional systems of leadership and of decision-making, responsibility for the 
poor, the solution of family and of group conflicts, and the financing of communal 
activities, and of maintaining village unity are disintegrating. Spanish-American 
rural villages are today marked by extreme factionalism. It has been extremely 
‘difficult for them to find alternative systems of organizing village families for 
communal endeavors. 


The Impact of Social Change upon Religion 

The American conquest of 1847 found a mere handful of Spanish-American 
priests in the Southwest. Shortly after the annexation of the area, New Mexico 
was separated ecclesiastically from Mexico. The new religious province was 
placed in charge of the American Roman Catholic Church. Foreign priests 
under the direction of Father Lamy from Normandy, France, were brought in to 
staff the empty churches. Appalled at the folk Catholicism of the Spanish Ameri- 
cans, the new priests tended to identify with the Anglo Americans rather than 
with the illiterate Spanish-American rural village population.” 

Local Spanish-American priests were soon excommunicated. The new priests 
with little understanding of the Spanish Americans set out to eradicate what 
they defined as paganism from the Spanish-American culture. Religious focus 
was shifted in the village churches from the local village saints to members of the 
Trinity and the Virgin Mary. The local adobe churches were often replaced 
by churches built in the Norman French or Anglo-American styles. The lean, 
gaunt, suffering Spanish-American or Mexican Christ was removed. His place 
‘was taken by the Christ Triumphant of American Roman Catholicism. Village 
fiestas were often terminated, and the Spanish language was replaced by English 
in many of the villages. | 

The Penitente Order became involved in politics during the last part of the 
nineteenth and first part of the twentieth century as a Spanish-American defense 
organization. Almost every Spanish-American politician of any importance 
belonged to the order. In some communities, the Penitentes split into both Re- 
publican and Democratic lodges. Tourist curiosity followed by excommunication 
‘of its members by the Roman Catholic Church drove it underground. Its chapels 


a Ibid. 

25 Ibid., Florence R. Kinckhohn, op. cit., 58-63 ; Paul A. Walter, Jr.. op. cit., 70-72. 7 

2 Warren A. Beck. New Mesio: A History of Four Centuries (Norman: University of 
Oklahoma, 1962), 212-17. 
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^ere shifted from the villages into the more isolated rural regions. For many 
years, the order was viewed by unsympathetic Anglo Americans as a dangerous 
Subversive organization engaged in bloody rituals and constant plotting against 
Anglo-American interests.” 

Although the order of excommunication has been lifted, the Penitentes are 
slowly diminishing in both numbers and importance. In some areas where they 
once flourished, there are no present Penitente lodges. The majority of prom- 
inent Spanish Americans are no longer members, and the young men are no 
longer interested in joining. However, the Penitentes continue to exist in the 
more rural segments of northern New Mexico and southern Colorado. They are 
still the only voluntary organization found in most of the villages and could 
Serve perhaps as a focus for strengthening the village social organization. 

The diminishing strength of the Penitente Order has had its effect upon village 
Social integration. The yearly calendar of religious ceremonies no longer involves 
most of the male population, and village social life has become more monotonous 
and drab. The Elder Brother of the Penitente lodge cannot maintain control of 
the behavior of those who violate village mores. No other mechanism has yet 
developed in the villages to fulfill the social or the religious functions of “Los 
Hermanos Penitentes." Village life, as a result, is marked by vandalism, fac- 
tionalism, and conflicts between families and individuals. 

Many former Penitentes have joined Protestant Churches that are rapidly 
gaining ground in northern New Mexico. Although the first Protestant Churches 
were the standard missionary churches, such as the Presbyterian, the Methodist, 
and the Baptist, they are not increasing as rapidly as the more fundamentalist 
Pentecostal Churches such as the Assembly of God. The semiliterate Pentecostal 
missionary supporting himself by his own labor, preaching in Spanish, visiting 
and exhorting the village population, is in closer harmony with basic village 
values than enther the English-speaking Catholic priest or the middle-class Anglo 
Protestant missionary. The villages are becoming increasingly diversified in 
religion. Many villages are split into Catholic and Protestant factions. The 
weakening of the village folk Catholicism, the gulf between the English-speaking 
priests and the Spanish-speaking masses, the coming of diverse Protestant mis- 
sionaries, and the loss of power by the Penitentes, have fractionalized many 
villages, and the social integration of the villages has been seriously weakened. 


SUMMARY 


The breakdown of the isolated, self-sufficient village economy, the passing of 
political and economie controls into the hands of the Anglo population, the emi- 
gration of young adults, increasing religious and acculturational differentiation, 
the intrusion of a school system and mass media suffused with Anglo values, and 
finally the breakdown and malfunctioning of the traditional social systems have 
created a large, apathetic, poverty-stricken village population bitterly resentful 
.at its inability to live in the traditional manner. So far the village inhabitants 
have found it impossible to develop the necessary social mechanisms to adjust 
to the now dominant Anglo-American society. The rural Spanish-American vil- 
lages are atomistic and fractionalized. There are no systems existing now in the 
vallages strong enough to create a sense of community, to break down the bar- 
riers of apathy, isolation, and suspiciousness among the village population, and 
to provide for leadership and conflict solution. 

Until sociologists or anthropologists working through government sponsored 
agencies or the regional universities can either restructure the traditional social 
systems, or through guided social change bring into existence new ones to inte- 
grate the villages, to provide a means of securing the cooperation of the village 
population, and to better integrate the village region into the economic life of 
the nation, it is doubtful that any existing government or private programs 
will be successful in northern New Mexico and southern Colorado. The Negro 
Civil Rights movement is having its impact. Unrest is growing, and perhaps 
in time new organizations and new leaders will emerge that can integrate the 
village population and release them from the current apathy and hopelessness. 
It is probable that these organizations, if they do come into existence, will be 
quite militant, and to a large degree will be structured upon the traditional social 
systems and values of the rural Spanish-American population. 


27 Ibid. 


THE SPECIAL EDUCATION PROBLEMS OF THE MEXICAN AMERICANS 


(By Clark S. Knowlton) 


Not only has the American school system failed to educate Mexican-American 
children but likewise has closed the doors of social and economie opportunity 
in their faces. The school system has hampered their adjustment to Anglo- 
American society. It has damaged their identity, created feelings of inferiority, 
inadequacy, self-rejection, and group rejection, and it is now partially responsi- 
ble for the constantly increasing unrest and tensions among the Mexican-American. 
student population. 
` Unfortunately, the Mexican Americans have been little studied. No compre- 
hensive histofy has been written of the Mexican Americans in the United States. 
A few sporadic studies of villages, neighborhoods, and communities exist: and 
most of these by now are badly dated. Little attention has been paid to Mexican- 
American migration patterns, to the socio-economic conditions in which they live, 
and to the phenomena of culture contacts along the Mexican-American border.' 

The sociological and economic problems presented by this rejected group of 
people transeends regional boundaries. Since the turn of the century, migratory 
currents have carried large numbers of Mexican Americans to the major metro- 
politan centers of the Midwest, the Northwest, the Pacific Coast, and the Rocky 
Mountains. The industrial centers of the Midwest, such as Chicago, Detroit, 
Kansas City, and Flint, have large and growing Mexican-American settlements, 
The census takers of 1970 may well discover that the states of Illinois and Michi- 
gan have the largest Mexican-American populations in the nation outside the 
Southwest.” 

A brief selection from among the seattered data that are available suggests the 
deplorable state of education for the Mexican Americans. 

In 1960, the median year of schooling completed by the Mexican Americans in 
the Southwest was 7.1 years. For the Anglo Americans, it was 12.1 years. and for 
the nonwhites (primarily American Indians in this region) it was 7.0 vears.? 

A study by scholars at the University of Texas in 1960 found 708,238 Mexican- 
American children and young people of school-age resident in the state. There were 
424,308 children between the ages of five and fifteen, of whom 20 per cent were not 
enrolled in the schools. Where were 99,902 young people in the sixteen-to-nineteen 
age group, and of these @# per cent were not enrolled.* 

A similar study in ifornia in the same year found that over 50 per cent of 
the men and almost 50 Ber cent of the women among the Mexican Americans had 


1 Although somewhat dated, the best study on the Mexican-American people is still 
Carey McWilliams. North From Mexico; the Spanish-Speaking People of the United States 
(Philadelphia : Lippincott, 1948). See also John H. Burma, Spanish-Speaking Groups in 
the United States (Durham: Duke University Press, 1954); Harley L. Browning and S. 
Dale McLemore, A Statistical Profile of the Spanish-Surname Population of Texas (Austin: 
University of Texas, Bureau of Business Research, 1964) ; Margaret Clark, Health in the 
Mesgioan American Culture; a Community Study (Berkeley : University of California Press, 
1959); Clark S. Knowlton, “The Spanish Americans in New Mexico," Sociology and So- 
cial” Research, 45 (July 1961), pp. 448—454: William Madsen, Mexican-Americans of 
South Texas (New York: Holt, Rinehart & Winston, 1964); Arthur J. Rubel, Across the 
Tracks; Mewican-Americans in a Texas City (Austi University of Texas Press. 1966) ; 
bre aunders, Cultural. Difference a Medical Care; the Case of the Spanish-Speaking 

eonle of the Southwest (New York :’Russell Sage Foundation, 1954) ; Julian Samora, ed., 
La Raza; Forgotten Americans (South Bend : University of Notre Dame Press, 1966) : and 
George I. Sanchez, Forgotten People; a Study of New Mewicane (Albuquerque: University 
ef New Mexico Press, 1940). 

2 A regular migratory current has come into existence. Because of high fertility rates, 
declining mortality, drought and soil erosion, a growing shortage of farmland, and the 
closing of exhausted mines in northern Mexico, Mexican nationals move toward the Ameri- 
can border to cross into the United States. Their presence depresses the economie structure 
in the Southwest. Unable to earn a decent living there, the Mexican Americans move in 
increasing numbers to the industrial and commercial centers of the Midwest and other 
regions. Their place in the Southwest is filled by the constant migration from Mexico. The 
poorly educated Mexican-American produet of southwestern schools tends to exacerbate 
the difficult social problems of the northern cities, swelling welfare roles, increasing unem- 
Ployment and ethnic conflicts, and presenting the problem of absorbing large numbers of 

orly skilled young workers into the economic structure. The political and economic 

aders of the regions thus have a direct interest in the quality of southwestern schools. 
Furthermore, the general problems discussed in this chapter apply also to the school dis- 
tricts of the Midwest and its neighbors. 

3 Ralph Yarborough, “Two Proposals for a Better Way of Life for Mexican-Americans of 
the Southwest, in U.S. Congress, Congressional Record (Washington, D.C.: U.S. Govern» 
ment Printing Office, 1967), Vol. 113, Part 1, p. 599. 

Fayle L. Bumpass, “Supplemental Statement: Mexican American Educational Prob- 
tens in the Southwest, in U.S. Congress. Senate. Committee on Labor and Public Welfare, 
Bilingual Education, hearings before the Special Subcommittee on Bilingual Education 
(Washington, D.C. : U.S. Govrnment Printing Office, 1967), Part 1, pp. 67-71. 
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not gone beyond the eighth grade level. The comparable figures for the general 
population fourteen years of age or over was 27 per cent for the males and 25 
per cent for the females." 

In the Denver public schools, 12 per cent of the Mexican Americans of school 
age had dropped out of school compared to only 9.per cent in the general 
population.? 

Officials of the Salt Lake City school system estimate that 67 per cent of 
all Mexican-American students drop out before finishing high! school.’ 

There have been most unfortunate consequenees from the neglect of. Mexican- 
American studies. Not the least of these is a deplorable lack of knowledge among 
Anglo-American professionals, scholars, administrators, and planners about the 
culture, history, values, diversity, socio-economie conditions, and eurrent trends 
among the Mexican Americans. Data essential for the development of comprehen- 
Sive programs designed to improve existing conditions among the Mexican Ameri- 
-cans are not obtainable. Because of this lack, many government programs expend- 
ing millions of dollars.in the Southwest have either or have not had the 
success that their originators and administrators had hoped for.* 

Many worthy projects in the Southwest have been aborted by a breakdown in 
communication, inability to agree on definitions of preblems or priority of needs, 
eonfliets over relevance, failure to coordinate private and publie ageneies, and 
rivalry between various government departments. The dangerous assumption that 
successful programs among Blacks and Indians should succeed equally well among 
the Mexican Americans, or that programs that have: worked well with one 
Mexican-American group should succeed with other Mexican-American groups, 
‘Still plagues Anglo-American planners and administrators in the fields of educa- 
‘tion, economics, community development, political organizations, and social 
action. 

Although many Mexican Americans feel that they have been surveyed to death, 
a fundamental need. exists for a good social history of the Mexican-American 
people. Also: needed is a series of studies on villages and urban neighborhoods 
across the Southwest and Rocky Mountains to provide a social baseline against 
which future studies can be compared. Research on regional cultural differences, 
migration patterns, acculturation and culture contacts. along the border, the 
changing family system, and: the varying patterns of superordination-subordina- 
tion would be extremely useful. l 

The complexity of Mexican-American history, internal groupings, and relation- 
-ships with the dominant Anglo-American group is far greater than the most 
sympathetic observer is apt to realize. Mexican Americans differ significantly in 
respect to their dialect of Spanish and the amount of English they utilize ; their 
history. length of residence in the United States, and rural or urban residence; 
their racial composition, ethnic identification, degree of acculturation and values. 
‘Thus the rural Spanish-speaking people of northern New Mexico are quite dif- 
ferent from the urban slum dwellers of San Antonio, who in turn vary from the 
Mexican-American inhabitants of Los Angeles. Amazing differences between dis- 
tinctive Mexican-American groups can be found within the limits of a single 
county, such as El Paso county in Texas, where rural village people who have 
been in the Southwest before the American occupation live not far from recent 
immigrants from Mexico. 

In this chapter an effort is made to analyze the educational needs and problems 
of the Mexican-American people. Fhe culture and history of the Mexican Ameri- 
cans germane to an understanding of their educational situation are discussed 
first. This is followed by a description of the specific educational needs of Mexivan- 
American children generally, with emphasis on the direful effects. of poverty, 
bilingualism, and cultural conflict. The unique diffieulties of the children of 


8 Ibid. 

7 Data supplied by a staff member of the Salt Lake City school district. 

8 For discussions of programs that have failed, see Interagency Council for Area Develop- 
ment Planning and New Mexico State OS Office, Embudo: a Pilot Planning Project 
for the Embudo. Watershed of New Mexico (n.d.) ; and Clark S. Knowlton, “Area Develop- 
ment and Planning in New Mexico: Implications for Dependency and: for Economic: and 
Social Growth,' in U.S. Congress. House. Committee on Agriculture, Effect of Federal Pro- 
-grams on Rural America, hearings before the Subcommittee on Rural velopment (Wash- 
ington, D.C. : U.S. Government Printing Office, 1967). 
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migrant farm workers and the village population of northern New Mexico and 
southern Colorado are examined in a final section.” 


Regional and Cultural Differences 


. The existing cultural divergencies among the Mexican Americans are dra- 
matized by their inability to agree on a name by which they may be known to their 
fellow Americans. This lack of a consensus is a reflection of regional differences, 
the cultural isolation of groups of Mexican Americans from other groups for 
different periods of time, and the varied patterns of discrimination and segrega-. 
tion in the Southwest. 

When Anglo Americans and Mexicans met in the Southwest, each viewed 
the other through lenses of stereotyped prejudices that had originated in the 
religious wars of Europe and in the prolonged conflicts between Spain and 
England for trade and territory in the New World. Hostility was inevitable. In 
every military, economic, and political confrontation between the two groups, 
the Anglo Americans were the victors. The fundamental fact in Southwestern. 
history was the American conquest of the Southwest in 1847: all succeeding de- 
velopments in the relationships between Anglo Americans and Mexican Americans 
have been deeply influenced by this central event.” 

Anglo-American prejudices were intensified by the events at the Alamo, the 
constant raiding across the Mexican-American border by both Anglo Americans 
and Mexicans from the 1830's to the 1920’s with a few interludes of peace, and 
the strong and persistent resistance of Mexican Americans to Anglo-American 
culture, language, and dominance. The following statement by an Anglo-Ameri- 
can rancher in New Mexico illustrates the typical Anglo-American attitude in 
the West around the turn of the century. 

Now the general management and running of the ranch, [the Bell Ranch 
in eastern San Miguel County, New Mexico] before the eastern company 
acquired it and brought Arthur Tisdeal from the Paloduro ranch in Texas 
to be general manager, the ranch had been in the hands of western men 
of the old stamp reared under the pioneer principles. They believed in the 
strong arm and there doesn’t appear to have been any attempt to get the 
settlers [Spanish Americans] off of the grant other than by scaring them 
and doing them dirt whenever an opportunity showed up... He [the 
new manager] did not have to the full the prejudice against Mexicans that 
prevailed almost universally among the cattlemen of the West. It charac- 
terized almost all western Americans. This attitude and state of feeling 
spread over the West from Texas along with the cattle business which 
originated there. Its roots were in the Alamo. For the Texan of those days, 
it is true even of the present generation, the memory of that spot with its 
record of Mexican savagery kept alive a never failing flame of hatred and 
contempt for everything Mexican. As a consequence, the range men of these 
times treated the entire Spanish-American people as if they had no rights 
at all, refused to have any social relations with them, although some were 
of proud Spanish blood, killed them, disposed them of their lands, scattered 
their sheep and drove off their cattle.” 

Before World War I, the Spanish-speaking groups of the Southwest were 
known, except perhaps for some elements in New Mexico. as “Mexicans”; Eng- 
lish-speaking residents, as “Americans”. This dichotomy reflected both the reluct- 
ance of the Anglo Americans to accept the Mexicans as actual or potential 
American citizens and the ambivalence of the Mexican Americans toward Anglo 
. Americans. Patterns of discrimination and segregation gradually developed in 


19 For analyses of the educational needs and problems of the Mexican Americans, see 
Herschel T. Manuel, Spanish-Speaking Children of the Southwest: Their Education and 
the Public Welfare (Austin: University of Texas Press, 1965); Lloyd S. Tireman and 
Mary Watson, A Community School in a Spanish-Speaking Village (Albuquerque: Univer- 
sity of New Mexico Press, 1948) ; Horacio Ulibarri, The Effect of Cultural Difference in 
the Education of Spanish-Americans (Albuquerque: University of New Mexico, College of 
‘Education, 1958) ; Miles V. Zintz, Education Across Cultures (Dubuque: W. C. Brown 
Book Co., 1963) ; Leo Grebler, The Schooling Gap: Signs of Progress, Mexican-American 
Study Project. Advance Report 7 (Los Angeles: University of California, 1967); Paul 
Seldon, “Mexican-Americans in Urban Schools," in The Laboratory in Urban Culture (Los 
Angeles: Occidental College, 1959) ; and Celia S. Heller, Mexican American Youth ; Forgot- 
‘ten Youth at the Crossroads (New York : Random House, 1966). 

11 For good histories of the Southwest, see Lynn I. Perrigo, Texas and Our Spanish South- 
‘west (Dallas: Banks Upshaw and Co., 1960) ; William Eugene Hollon. The Southwest: Old 
and New (New York: Knopf. 1961) ; and Howard R. Lamar, The Far Southwest, 1846- 
19 1 2 a E HM ey pies ae University Press. 1966). 

John H. Cullev, Cattle, Horses an en of the t : 
Ritchie Press, 1940). f Western Range (Los Angeles: Ward 


153 


the region after the American conquest in 1847. These patterns varied according 
to the political and economie strength of the Anglo Americans and Mexican 
Americans. Where the Mexican Americans managed to maintain some degree 
of political and economic power, as in New Mexico and in the lower Rio Grande 
Valley, subtle forms of discrimination came into existence. Where they were 
not able to assert some small degree of influence—as in most of Texas, many 
border regions in Arizona, and in many counties in California—the Mexican 
Amerieans were soon enmeshed in a system of segregation that often resembled 
that of the blacks in the South." 

World War I marked a major turning point in southwestern history. Until 
then, small groups of Mexican Americans all along the Rio Grande continued to 
: dream of establishing a Southwest independent of Anglo-American control. How- 
. ever, the patriotic fervor of the war, the service of many Mexican Americans in 

the military, the harsh repressive activities of Texas Rangers and other police 
forces in uprooting those defined as "'seditious," the revolutionary chaos of 
Mexico, and the postwar boom in the Southwest reconciled the Mexican Americans 
` to their destiny as part of the United States. 

The change in attitude among those once called “Mexicans” was marked by 
the emergence of names that played down any identification with Mexico. In 
New Mexico and southern Colorado, an area that had experienced several hun- 
dred years of Spanish rule and only forty years under the Mexican flag, the 
term “Spanish American” emerged after World War I. By the end of the 1920's, 
it was accepted by the Spanish-speaking people of the area who desired to dif- 
ferentiate themselves from the poorly educated and unskilled Mexican rural 
workers who were moving into New Mexico after World War I. A curious aspect 
of the situation is that many Spanish Americans who resent being called 
“Mexican” by the Anglo Americans refer to themselves in private when speaking 
Spanish as *Mexicanos." *Hispano" is another term for the Spanish Americans 
used by a restricted circle of university students and teachers. | 

AS prejudices softened during this same period, Anglo Americans in California, 
Arizona, and Texas began to call the more acculturated Mexican Americans, who 
spoke English and who had achieved a respectable social and economic position, 
either “Spanish American" or “Latin American”. As more and more Mexican 
Americans moved up the socio-economic ladder, the terms spread throughout 
the Southwest. They have now become the polite words used by the mass media 
and by Anglo-American speakers at civic functions when referring to the Spanish- 
speaking people. The terms never became acceptable to the masses of the poorer 
Mexican Americans, who found them insulting to their Mexican heritage. 

These two terms have become subtle tools in the hands of Anglo Americans to 
encourage acculturation into Anglo-American culture and rejection of Mexico 
and the Mexican cultural heritage; to drive a wedge between recent Mexican 
immigrants and older groups of Mexican Americans; and to isolate the middle- 
class Mexican Americans from the poor masses, thus depriving the middle class 
of any possibility of leadership and the poor of effective leaders. In effect, the 
middle-class, socially mobile Mexican Americans were placed in a position of 
dependency upon the Anglo-American establishment. In return for a tacit agree- 
ment not to challenge the status quo, middle-class Mexican Americans were given 
a few public positions—devoid of any real power—in which they could shine 
in the public eye as examples of what their people could become by acculturating. 

Two new names have come into prominence in the Southwest during the past 
decade. The term “Mexican American” began to spread during the 1950's among 
high school and college students, young professionals, and businessmen. Its 
emergence indicates a growing identification with Mexican cultural heritage, the 
economic, political; and cultural achievements of modern Mexico having become 
a source of pride among the younger generation. Its use implies a rejection of 
facile anglicization. : 

“Chicano,” an even newer term, originated in the urban slums of the South- 
west. It is probably derived from the Spanish word Mexicano. Recently formed 
militant Mexican-American groups use it as a badge of militant identity. . 

Throughout the history of the Mexican-American people, the Indian element 
in Mexican-American genes, culture, and psychology have been ignored by both 
Mexican Americans and Anglo Americans. The word Indian in Spanish is a term 
of reproach and connotes a lack of culture, good manners, and refinement, 


18 Although no study has been made of segregation affecting the Mexican Americans, the 
following have pertinent information: Carey McWilliams, op. cit. (note 1) ; William Mad- 
sen, op. cit. (note 1) ; and Arthur J.. Rubel, op. cit. (note 1). - 
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Mexican Americans familiar with the negative Anglo-American attitudes toward 
the Indian have been very reluctant to cal! attention to their own Indian heritage. 
Among middle-class Mexican Americans, subtle color prejudices against the 
darker skin colors have come:into being. 

- Even this is now changing. Milftant MexicancAneroan youth groups are call- 
ing themselves “mestizos,” the: Spanish word used in Latin America to describe 
people. of mixed blood. They are emphasizing Maya and Aztec achievements as 
parts of their own hertiage. They now speak of brown power and mestizo people, 
opposing the word “brown” te "black" for the N egro and "white" for the Anglo 
Americans. 

Every Anglo American working with Mexican Amerieans or Spanish Amer- 
icans must be acutely aware of the importance of names. No name is currently 
acceptable to all groups. Eaeh term will be offensive to a certain number of 
people. The use of the wrong term will generate considerable personal hostility. 
In this chapter, the word Mexican-American will be used as it currently has 
the largest acceptance. - 


The New Currents 


Before World War II, Mexican Americans were quite isolated from the 
Anglo-American world. Living in rural villages, mining camps, ranches, and 
in urban slum neighborhoods, few had any social contacts. with Anglo Amer- 
icans. The barriers of culture, language, and discrimination and segregation were 
so strong that few Mexican Americans crossed them. Those that did were pro- 
fessionals, small businessmen, government employees, and labor organizers who 
were essential to the Anglo-American establishment. These Mexican Americans, 
speaking both English and Spanish, possessing a knowledge of both Anglo-Amer- 
ican and Mexican-American communities, were able to exploit the ignorance 
of each group about the other to their own personal advantage. Few of them 
were ever really trusted by the mass of unculturated Mexican-American people. 

World War II brought signifieant changes for Mexican Americans in the 
Southwest. Thousands of young Mexican Americans were drafted. Although 
facing some problems because of language and culture conflicts, their combat 
record won for them considerable respect in the military services and at home. 
The veterans returned quite secure in their identification as Americans and 
oriented toward acculturation. Large numbers of Mexican Americans enrolied 
in government training programs during the war. Upon completion of train- 
ing, these workers and their families were transported to defense plants in the 
urban centers of the Pacific Coast, the Southwest, the Rocky Mountains, and 
the Midwest. 

The new middle-class Mexican Americans are struggling for acceptance into 
Anglo-American society. Their children are discouraged from speaking Spanish. 
They seek out Anglo friends and. model their family life upon the middle-class 
Anglo-American nuclear family. Extremely self-conscious: and: easily wounded, 
they are moving away from the traditional Mexican-American culture toward 
an Anglo-American society not yet willing fully to accept them. As they move 
toward acculturation, they tend to become contemptuous of the poorer, less ac- 
eulturated Mexican Americans, who in turn regard them with suspicion, envy, 
and resentment. Any agency head who assumes that any well-educated, personally 
competent Mexican American ean work well with poor Mexican Americans will 
often be disillusioned. 

Until very recently the Merian slum dwellers, workers, and villagers have 
been quite passive in the face of discrimination and segragation. The reasons 
for this passivity are easy to trace. The traditional upper-class groups who might 
have provided leadership disappeared. Protest leaders were simply eliminated 
or forced to leave the region. Until very recently, very few Mexican Americans 
spoke enough English or understood the political and social mechanisms of Amer- 
ican society well enough to organize successfully. The veterans of World War 
II, who might have provided a strong focus for organization, were for the most 
part enchanted with their new opportunities. The coming of one immigrant 
wave after another prevented the formation of a cohesive minority. Finally, 
certain Mexican-American values have seriously handicapped organizational 
endeavors. 

The situation is changing very rapidly. Most Anglo Americans in the South- 
west and in the nation are unaware of the extent to which unrest is spreading. 
The unrest, interestingly enough, has sunk deeper roots among the alienated rural 
migrant workers in California and Texas and among the small farmers of north- 
ern New Mexico than in other areas. It is only in the last five years that the 
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wave of unrest has reached the college and high school students and the urban 
sium inbabitants. 

The unrest has been triggered by growing bitterness over the continued loss 
of land and water rights in New Mexico and. southern. Colorado; the failure of 
government's war-against-poverty programs—which come in with the blare of 
trumpets and tbe arousal of massive aspirations—to eliminate poverty or to 
improve conditions for the majority, even though many individuals have been 
helped; the fallout from the black civil rights movement; influences from 
Anglo-American student dissident groups; the growing awareness of Mexican» 
American students of the traditions of the Mexican Revolution; a general dis- 
enchantment with Anglo- American culture; and the increasing impact of Anglo- 
American values and population in the Southwest. 

New leaders have emerged from the farm workers and rural villagers—Reies 
Lopez Tijerina in New Mexico and Cesar Chavez in California. Théy are 
charismatic leaders who have shared the poverty, the discrimination, and the 
cultural isolation of their people. Poorly educated, unacculttirated, indigenous 
leaders, they have the ability to voice the hopes, the resentments, the bitterness, 
and the needs of their people. Unfortunately, few of them have much knowledge 
of Anglo-American values or of the American political ami ecónomie systems. 
They are simply not able to bridge the gulf between the two societies. However, 
they have broken through the apathy, the hopelessness, and the cuitural and 
political isolation of the rural Mexican Americans. They definitely altered 
the entire political situation of the Southwest. Even though they may fail, they 
are preparing the ground for a more capable and better prepared leadership that 
may come. 

These new leaders are quite alienated from the partially from the partially 
acculturated middleclass Mexicans, many of whom resent the promiretice of 
the new leaders and their followers: Many middle-class. Mexican Americans 
feel that the goals of the new leaders will threaten the hard wor and still pre- 
earious social, economie, and: political positions secured by the middle class. 
They are fearful of Anglo reactions and are being squeezed’ by a serious identity 
crisis that is forcing many of them to redefine their attitude toward their own 
people and their position in Anglo-American society. And, finally, these new 
leaders are tugging at the heartstrings of many middle-class Mexican-American 
young people, inspiring them to study Spanish intensively, to take a new hard 
look at Mexican and Southwestern history, and to reassess their Mexican 
heritage. 

AS far as one can ascertain in a rapidly changing situation, the demands that 
these leaders are formulating include: (1) an end to poverty, poor housing, 
malnutrition, lack of medical care, police brutality, and other grievances that 
concern all minorities; (2) an acceptance of the Spanish language and Mexican- 
American culture; (3) eontrol of all social institutions in Mexican-American 
neighborhoods and villages; (4) adequate political representation; (5) an end 
to discrimination and segregation; and (6) the return of alienated land and 
water rights. This latter demand has already brought violence to northern New 
Mexico and threatens violence in south Texas. 

Whether the migrants now entering the urban centers of the Southwest and 
other regions come from Mexico or from the Southwest itself, most of them 
originate in rural villages. Their basic institutions or social svstems—such as 
the extended patriarehal family, the patron-peon system, the village community 
system, and folk Catholicism—do not function well in an American urban setting. 
The majority of the Mexican Americans are a preliterate, preindustrial people 
whose values, attitudes, social systems and work skills seriously handicap their 
adjustment to a rapidly changing, dynamic, urbanized industrial system. . 

Isolated on the American side of the border, their language arid their culture 
both.have suffered. through an inability to draw nourishment: from the vigorous 
cultural traditions of Latin America. Since the Anglo-American conquest of the 
Southwest, a cultural “tortilla curtain” has been erected along the Reo Grande. 
Contemptuous of Mexico; most Anglo Americans associate it with prostitution, 
drugs, alcohol, and curios, items very much in demand by Anglo Americans. 
Anglo Americans in the Southwest, the Pacific Coast, and the Rocky Mountains 
are as unfamiliar with Mexiean art, literature, philosophy, history, culture, 
and intellectual life as they are with: that of Afghanistan. Until very’ recently, 
few universities in the region, with the exception of the University of Texas, 
demonstrated much interestin the neighboring country. — B" 

Few. Anglo-American intellectuals, writers, and’ scholars in the Southwest. the 
Pacific Coast. and. the Rotky Mountain states‘ have shown interest in Mexican- 
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i i and eulture until the last several years. Schoo! textbooks have 
pepe Panis Both have been excluded from the public school curriculum. 
Where today they are being introduced into universities and high schools, it is not 
because of any real interest among Anglo Americans but because of the growing 
strength of militant Mexican-American student organizations. | . ; 

AS has been mentioned, not a single comprehensive history of the Mexican- 
American people exists. No regional, community, or local histories can be found. 
Until very recently, no periodical devoted to Mexican-American history and cul- 
ture was published, nor was there a Spanish-language press devoted to popular 
publications, Mexican Americans writing in Spanish had to seek publishers in 
Latin America. Few if any Spanish-language books or intellectual and scholarly 
journals have circulated in the region. Although many Spanish-language news- 


papers existed in the late nineteenth century, their number has steadily 
diminished. 


Poverty and Malnutrition 


The educational needs and problems of Mexican Americans vary according to 
the many differing local, class, and other factors that have been described. For 
example, the educational problems of rural migrant farm children on the move 
from April to November differ substantially from those of a stable population. An 
educational program planned for the culturally isolated rural village children of 
northern New Mexico and southern Colorado would have to vary from programs 
designed for urban slum children in El Paso. San Antonio, Albuquerque, Los 
Angeles, or Tucson. The Mexican-American children of neighborhoods where little 
Spanish is spoken would have different needs from those where little English is 
Spoken. | | 

However, there are certain educational needs and problems common to the 
majority of Mexican-American children. In this eategory are the problems related 
to poverty, language and culture conflicts, curriculum, teaching materials, coun- 
seling, teacher selection and training, discrimination and segregation. Foremost 
among these, simply enough, is the stark fact of extreme poverty and the crushing 
burden it imposes on the child. 

Although few studies exist that measure poverty among Mexican Americans. as 
a group they would be defined as poor by anv economic index. Almost all of them 
earn less than $3,000 a year and in many areas less than $2,000. Large numbers 
subsist on $1,000 or even less a year. Wage levels throughout the Southwest for 


able even in the brown 
skins, the unhealthy skin and flesh tone, the listlessness, the puffiness, the anemia 
and the lip sores. 

The first and most important characteristic of pov 
American school children is malnutrition. Although statistics are lacking, it is 
my impression that in the counties along the Mexican border in Texas, New 
Mexico, Arizona, and California, as well as in northern New Mexico and south- 
ern Colorado, the majority of Mexican-American children living in migrant labor 


camps, rural villages, cattle ranches, and urban slums suffer from malnutrition 
that in some areas verges on starvation. | 


Disease and poor health are important by 
can Americans. Few have any access to mo 
the local doctors and psychiatrists ; 


erty among Mexican- 


-Products of poverty among the Mexi- 
dern medical care. Native healers are 
they follow a variety of medical traditions 
supplemented by dosages of penicillin. Unrecognized and untreated anemia. 
venereal disease, and tuberculosis shadows the classroom. Wave after wave of 
infectious diseases such as measles, mumps, and chicken pox pass through the 
Mexican-American school population. Poliomyelitis is still a crippler in rural 
villages, migrant labor camps, and urban slums. 


. ^ Clark S. Knowlton. “One Approach to the Economic and Social Problems of Northern 
New Mexico,” New Mezico Business, 17 (September 1964). pp. 3, 15-22; Carey McWilliams. 
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Toothache is regarded simply as one of the burdens to be endured by the poor. 
The nervous strain caused by toothache, pyorrhea, and lack of normal dental 
development troubles the learning process of Mexican-American children. 
'Teachers noticing bad, untreated teeth are apt to blame the situation on laziness, 
parental unconcern, or poor personal habits—not realizing that adequate dental 
care either is unavailable or a luxury that poor Mexiean Americans cannot afford. 

Unfortunately, few Anglo-American middle-class teachers and administrators 
staffing schools attended by poor Mexican-American children have any knowledge 
about the impact of poverty upon the learning process. Even though many sym- 
pathetic teachers and administrators build up funds to provide free clothing, 
glasses, and medical care, they are too embarrassed to confess that malnutrition 
is a serious problem in their schools. Having seldom experienced poverty or 
hunger, they are not psychologically equipped to understand what malnutrition 
and poverty can do to the health, welfare, and learning ability of children. 

Mexican Americans are a proud people. Many children are not sent to school 
because the family cannot afford to buy them school clothing. Others drop out of 
sehool because they are humiliated and embarrassed by their clothing or because 
they do not have money for school activities. Junior high and high schools impose 
an especially heavy financial burden upon the poor. School fees and textbooks 
are quite often beyond the ability of many families to pay. Poor Mexican- 
American children seldom participate in athletics, bands, orchestras, drama, 
school clubs, and societies ; yearbooks cost far too much for them to buy. Public 
schools may be public but they are not free. 

At home, the schoolchild may sleep on the floor wrapped up in newspapers and 
torn blankets, and at best he will share room. and bed with other members of his 
family. In winter his house is cold; and in summer, stifling. The noise level of 
conversation, radio, and television is high. There are few, if any, books, diction- 
aries, or newspapers in either Spanish or English in many homes. The child must 
struggle unaided with the English language and other school subjects; his par- 
ents can seldom help him. The attractions of the street are numerous. If a boy is 
near adolescence, his parents and his friends alike would think it odd for him 
to spend much time at home. A teacher who requires homework from poor 
Mexican-American children is asking for the impossible unless provisions are 
made for the child to do the work at school. 

Clearly, the alleviation of these many problems afflicting the Mexican Ameri- 
cans only come about through the eradication of poverty in this country. How- 
ever, much can be done on a local level to improve conditions for Mexican- 
American schoolchildren—if programs are pursued PEO Lone and with regard 
for their special situation and their sensitivities. 

School districts can reduce the impact of malnutrition among Mexican-Amer- 
ican school children by providing free breakfasts, lunches, and after-school 
snacks. Many school districts with large populations of poor Mexican-American 
children do not provide school lunches. Many that do, require work from students 
who receive free lunches, demand that parents pass a means test, or give tokens 
of different color to recipients of free lunches from those sold to more affluent 
students. The need to maintain self-respect causes large numbers of Mexican- 
American students in need to refuse to participate in free-lunch programs. Anglo- 
American school personnel find it difficult to give gratefully. In schools located in 
poor neighborhoods, free food should be provided to all students as a right. In 
middle-class schools with numbers of poor children, the poor children should be 
given food in such a way that they cannot be indentified by other students. 

The same situation prevails in the distribution of clothing. In every poor Mex- 
ican-American neighborhood, schools and other institutions could open distribu- 
tion centers for either the free distribution or the sale at very low prices of good 
clothing. In situations where parents lack income to buy clothing and free cloth- 
ing is provided, it is essential that this be done under conditions that preserve 
the self-respect and pride of poor Mexican-American families. 

The development of a network of free or extremely low-cost health clinics in 
poor Mexican-American neighborhoods is the only adequate metbod of improving 
health conditions among Mexican-American school children. Staffed by Spanish- 
speaking personnel, the clinics should be given the resources necessary to carry 
on an intensive public health and medical education program among a popula- 
tion unfamiliar with the germ theory of disease. Until this is done, a free com- 
prehensive medical and dental examination should he admiustered to all school 
children. The school districts should have the facilities to provide remedial 
surgery, glasses, hearing aids, and other health needs without cost to the stu- 
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dents. The improvement of health conditions among the students would bring 
about a marked improvement in their academic performance. 

Publie schools should become free publie schools. No publie school district 
snould be permitted to require money from students or parents for any reason. 
This single change would alone retain large numbers of Mexican-American stu- 
dents in the schools. It is not enough for the sehools to state that they will exuse 
students from poor families from payment of school dues. The names of those 
excused always become publie. Students are humiliated by the implied com 
fession of poverty and many would rather drop out of school than request er- 
clusion from fee payment. 

Illiterate in Two Languages—The vast majority of Mexican-American children 
enter school from Spanish-speaking homes. They will know little English. They 
will never have had any intimate relationships with Anglo-American children of 
their own age. Anglo-American adults to the majority of these children are 
menacing figures represented by police, social workers, rent collectors, and store- 
owners, Unable to speak English, they will be placed in an English-language 
classroom staffed by English-speaking teachers who know little Spanish.” The 
result is what Sweetland has called “the - most signal failure in American 
education." 

The poorly-fed, poorly-dressed Mexican-American child enters a school that 
rejects his language and culture and thus rejects him. During the school day, if 
he is caught speaking Spanish—the only language that he knows—he is punished. 
In a strange tongue, whose concepts are alien to him, he must struggle to learn to 
read and to master such subject matter as arithmetic. Facing an impossible situ- 
ation, he naturally falls behind the Anglo-American child, and the gap increases 
each year. Conditioned to failure, the Mexican-American child faces increasing 
frustration each year that he remains in school. Timid and fearful, he retreats 
into his own Spanish-language world ; to protect himself from the harsh English- 
speaking world, he may erect psychological barriers that may not disappear in his 
lifetime. Sensing these barriers, teachers frequently react by rejecting the child 
or classifying him as a slow learner or mentally retarded. 

Mexican-American children are often placed in catch-all special programs that 
are actually terminal and shunt the child away from college entrance courses. 
These special programs, federally financed, are designed to provide a minimal 
high school education for children defined as unable to benefit from the regular 
college preparatory sequence. Teachers place children whom they eannot reach 
in these courses. Once a child is placed in these special programs, it is almost im- 
possible to get him out because the high school secures additional federal funds 
by his being there. A Mexican-American child in these courses loses all hope; 
ridiculed by his peers, he struggles to leave school any way that he can. 

The Mexican-American child not only must fight for survival in the toils of an 
alien language but is forced to take intelligence tests in which his language, cul- 
ture, socio-economic world, and life experiences all are against him. He may 
have fully as great an intellectual potential as the Anglo-American child, but 
he will frequently show up on the tests as a “low achiever” or “nonlearner” or as 
“mentally retarded.” ° The scores he receives hang like an albatross around his 
neck. They are used to assign him to school grades, to determine the attention 
devoted to him by his teachers, and the academic opportunities that may be pro- 
vided him. These grades stereotype him in the eyes of Anglo-American administra- 
tors and teachers, and even in his own eyes. These administrators and teachers 


35 For material on the bilingual approach to the education of the Mexican-American child, 
see A. Bruce Gardner and others, “The Challenge of Bilingualism,” in Northeast Conference 
on the Teaching of Foreign Languages, Foreign Language Teaching: Challenges to the 
Profession (1965) ; Wallace Lambert and Elizabeth Peal. “The Relation of Pun alism 
to Intelligence,” Psychological Monographs: General and Applied, 76 (1962): James 
McNab Christian and Chester C. Christian, Jr., "Spanish Language and Culture in the 
Southwest," in Joshua A. Fishman, Language Loyalty in the United States (The Hague: 
Mouton and Co., 1966), pp. 280—317. For data on the educational needs and problems of the 
Mexican Americans and on various aspects of bilingual education, see U.S. Congress. Sen- 
ate. Committee on Labor and Public Welfare, op. cit. (note 3) ; and U.S. Congress.. House. 
Committee on Education and Labor, Bilingual Education Programs, hearings before the 
E Subcommittee on Education (Washington, D.C. : U.S. Government Printing Office, 


. 1 For material on ongoing bilingual programs affecting Spanish-speaking children, see 
the reports in U.S. Congress. Senate. Committee on Labor and Public Welfare, op. cit. 
apote 3); and U.S. Congress. House. Committee on Education and Labor, op. cit. (note 
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make it very clear that they expect little of him—and he manages to live up to 
their expectations. - 

As the Spanish-speaking child has seldom mastered the basic grammatical con-, 
cepts 02 the Spanish language before he is forced to deal with English, he seldom 
learns either Spanish or English well. Almost any school can turn out children 
illiterate in one language, but the schools attended by Mexican-Ameriean chil- 
dren have the distinction of turning out children functionally illiterate in two 
languages. The child may come to speak Spanish better than English but read 
English better than Spanish—and not.really communicate well in either language. 
Some children even seem to lose the ability to use Spanish while acquiring a poor 
English in in the framework of Spanish pronunciation and grammar." 

The methods now used to teach English to non-English-speaking children in 
the majority of our school systems are completely out of date. The average 
English teacher teaches English to Spanish-speaking children the same way that 
she does to native English-speaking children. The result is that few Spanish- 
speaking children acquire an effective command of the English language. This 
method is completely contrary to all the basic principles of linguistics. Teachers. 
should be specially trained in the new methods worked out for the teaching of 
English to non-English-speaking children and by the adoption of all the modern 
developments in electronic equipment and language laboratories. These methods 
are now being used in military establishments and in universities and colleges 
throughout the United States. Unfortunately, they have not yet been adopted on 
a large scale by elementary and secondary schools. 

The basic goal of schools in the Spanish-speaking areas of the Southwest 
should be to produce students who can effectively speak, read, and write both 
Spanish and English and to comprehend both Spanish and Anglo cultural 
values. To achieve this, both English and Spanish should be used as basie teach- 
ing languages. Many recent experiments have shown that children who master 
their native languages well can more efficiently learn another language than 
can children who have not completely learned their native languages.” Recent 
tests in Canada show that children who are bilingual when matched with 
monolingual children of the same socio-economic backgrounds learn faster, 
progress at a more accelerated rate, and are more intellectually mature.” 

Scattered school districts in Florida, New York, and in Laredo, Texas, are 
abandoning the older system of using English exclusively and are now teaching 
in both Spanish and in English. One school district near Miami, for example, 
is teaching all courses in Spanish in the morning and in English in the after- 
noon. In New York, Puerto Rican children are learning much faster through 
a bilingual approach than before. AS a result of the new experiments in the use 
of Spanish, the state of Colorado has now set an example by repealing its law 


17 Bilingualism in the Southwest has been used as a convenient whipping boy to explain 
away the educational deficiencies of the Spanish-speaking children, and to obscure the fact 
that no equality of educational opportunity exists ín the Southwest or in Texas. By pointing 
to bilingualism as the factor responsible for their educational deficiencies, one can then 
forget that the mn $ of Span speaking children live in urban slums or in rural 
villages where the school buildings are poor, antiquated, or simply inadequate. Because of 
the lower taxing power of poverty areas, local teacher salaries are inadequate, the schools 
are sadly lacking in equipment, and only the basic core curriculum ean be taught. A 
Spanish-speaking child 1n Mora or Penasco, in la Union or Anthony does not have the same 

ucational opportunity as an Anglo child in Albuquerque, Carlsbad, or Roswell. Unfortu- 
naately. there is little realization in these larger urban centers that the products of the 
poorer slum and rural village schools will migrate to them in search of employment. As the 
migrants are not adequately prepared, they create serious economic and social problems that 
fo a large degree could be averted if all children in the state were given equal educational 

pportunities. 

18 Holding S. Carison and Norma Henderson, “Intelligence of American Children of Mexi- 
can Parentage,” Journal of Abnormal and Social Psychology 45 (April 1952), pp. 544- 
551: J. M. Cook and Grace Arthur, "Intelligence Rating of 97 Mexican Americans in 
St. Paul,” Journal of Exceptional Children, 18 (October 1951), pp. 14-15: Natalie T. 
Darcy, “A Review of the Literature on the Effects of Bi-Lingualism upon the Measurement 
of Intelligence," Journal of Genetic Psychology, 82 (January 1953). pp. 21-27; Arthur 
Jensen, “Learning Abilities in Mexican-American Children,” Oalifornia Journal of Educa- 
tional Research, 12 (September 1961), pp. 147-159: M. J. Keston and C. A. Jimine. “A 
Study of the Performance on English and Spanish Edition of the Stanford-Binet Intelli- 
gence 'Test by Spanish-American ildren,” Journal of Genetic Psychology, 85 (December 
1954), pp. 263-269 ; and Bernard Spilka and Lois Gill, “Some Non-Intellectual Correlates 
of Teles er a Among Spanish-Ameriean Students,” School Counselor, 12 (May 

19 Stanley Lieberson, “Bilingualism in Montreal: a Demographie Analysis,” Americam 
Journal. of Sociology, 71 (July 1965), pp. 10-25. 
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that English must be the only language of instruction. It is time that New 
Mexico and Texas followed this example. In both New Mexico and in Texas, state 
laws permit the experimental use of Spanish as a teaching language.” 

To achieve the goals of bilingual education, it may be necessary to involve 
the Mexiean-American child in the formal educational program at the early age 
of three or four. If, by the age of six or seven, a Mexican-American child could 
acquire the rudiments of literacy in both Spanish and English, the learning 
process would be enormously facilitated. Computerized programmed courses, 
communication-systems analysis, modular instructional units, and other evolv- 
ing educational systems may be used also to improve the learning environment 
of students. One further urgent need is additional research in the related variables 
involved in the learning process of bilingual Mexican-American children. 

The Cultural Conflict 

Mexican-American school children pass through their entire school careers, 
learning little if anything about their own history and culture. There is virtually 
nothing in their school experience or textbooks with which they can identify. 
The self-image of the children, already lacerated by the scarcely concealed 
contempt of so many of their teachers and Anglo-American classmates, is badly 
damaged by the overhelming saturation in Anglo-American history and culture. 

The impact of cultural conflicts upon the educational progress of the Mexican- 
American child is summarized by the statement of A. Bruce Gardner, Specialist 
in Foreign Languages with the U. S. Office of Education, at the Second Annual 
Conference of the Southwest Council of Foreign Language Teachers, November 13, 
1964 at El Paso: 

The greatest barrier to the Mexican-American child's scholastic achieve- 
ment... is that the schools reflecting the dominant vie of the dominant 
culture want that child to grow up as another Anglo. This he cannot do except 
by denying himself and his family and his forebears, a form of masochism 
which no society should demand of its children.” 

Many children in an effort to salvage their self-respect drop out of school. 
Others turn to juvenile delinquency and crime against the Anglo-American 
world, still others gradually adopt Anglo-American attitudes and come to reject 
themselves, their families, and their ethnic group. Anglo-American children 
who have never observed Mexican Americans in any role except a subordinate one 
have their attitudes of contempt and superiority reinforced. | 

Whenever people of diverse ethnic, racial, or religious characteristics come into 
contact with each other, cultural conflicts are almost certainly inevitable. In a 
nation such as the United States, composed of immigrants from diverse parts of 
the world, these conflicts are more common than they would be in a more homo- 
geneous society. Because of the potential threat of disunity, the cultural policy 
of the United States has been to emphasize the Americanization of immigrants. 
This policy requires that immigrants must divest themselves of their languages 
and cultures and put on new cultural clothes made in the United States. 

The school has been a major instrument of this Americanization policy. Immi- 
grant languages, eultures, and their contributions to the United States tend to be 
slighted by historians. Regardless of the heavy cultural, intellectual, social or 
psychological price paid by the immigrants and their children, they have been 
for the most part Americanized. For many reasons, this policy has failed with 
the Mexican Americans. The cultural and linguistic intolerance implied by this 
poliey of Americanization has assisted in the educational retardation of this 
group and now along with other factors threatens the tranquility and prosperity 
of the Southwest and neighboring regions. 

School curriculum in each of the states containing substantial numbers of 
Mexican-American children is standardized by (1) laws that require the schools 
to teach certain materials such as American history and forbid them to teach 
in languages other than English; (2) rules and regulations of regional accred- 
iting associations; (3) the entrance requirements of state universities and col- 
leges; (4) the educational philosophy of the dominant Anglo-American society 
as expressed by teachers, administrators, and members of boards of education. 


20 Many reports on school districts in diverse sections of the country about special pro- 
grams that have been developed to meet the special needs of bilingual student populations 
can be found in U.S. Congress. Senate. Committee on Labor and Public Welfare, op. cit. 
(note 3) ; and U.S. Congress. House. Committee on Education and Labor, op. cit. (note 14). 

2 A. Bruce Gardner, “Our Bilinguals: Linguistic and Pedagogical Barriers," in South- 
west Council of Foreign Language Teachers, Reports, Our Bilinguals: Social and Psycho- 
logical Barriers, Linguistic and Pedagogical Barriers (1965). 
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Complaints about nonrepresentative textbooks, readers, and other instruction- 
al materials have been registered many times by Mexican-American leaders. Their 
most serious eomplaint is that local, regional, or national history textbooks 
either completely ignore the Mexican Americans or that they reflect regional 
prejudices and biases against them. History courses are of fundamental impor- 
tance. They serve as a mirror in which individuals, ethnie groups, races, and 
political parties see themselves. Historians tend to stress ethnic and racial groups, 
the historical experiences, the heroes, and the values that played important roles, 
as defined by popular opinion, in the development of a nation. Groups defined 
in a negative way by historians suffer from lowered self-esteem, a poor image 
among Anglo Americans, and increased regional prejudice. History ought to be 
written in such a way that a fair, impartial account is given of the experiences 
E eontributions of all ethnic and racial groups that have lived in the United 

ates. 

School readers and other instructional materials used to teach English, mathe- 
matics, and other subjects in southwestern schools are usually built around the 
cultural and social environment of the Anglo-American child. To redress this, 
special programs have been designed to motivate and assist Mexican-American 
students. A fundamental weakness of such programs is that they have been 
devised by middle-class Anglo-American educators; though often sympathetic to 
the educational needs of Mexican Americans, they have little knowledge by and 
large of Mexican-American values and culture or of the Spanish language. 
Most of these programs have been designed within the traditional educational 
philosophy of acculturation and assimilation of the Mexican Americans into the 
dominant Anglo-American society. 

The majority of these new programs have focused upon so-called cultural en- 
richment: smaller classes, better trained teachers, remedial teaching of basic 
subjects, exposure of the students.to various types of careers, field trips to 
break down cultural isolation, greater use of audiovisual techniques, more liberal 
and varied use of textbooks and other types of teaching materials, and the use of 
teacher aides (who may or may not be of the same ethnic group as the students). 
These programs have been of some assistance in improving the educational sit- 
uation of the Mexican American, but they have not diminished the extremely 
high dropout rate, overcome the problems of language and culture conflicts, or met 
the physical needs of poor children. 

A second basic problem with educational programs for the Mexican Americans 
is caused by the tendency for Anglo Americans to over-generalize and over-sim- 
plify the formulation of such programs. The subtle but important cultural differ- 
ences that separate one Mexican-American group from another are not known to 
Anglo Americans and therefore tend to be ignored. Programs that seem to have 
some success with Spanish-speaking Cubans or Puerto Ricans in New York City 
and in Florida are hastily adopted for Mexican-American children—who find them 
absurd. Programs that improved educational performances in Los Angeles or in 
San Antonio are imported by school districts in other regions without any realiza- 
tion of the need to regionalize, modify, and adjust educational programs to the 
Specific needs of local Mexican-American populations. 

This is not to say that teaching materials from Mexico are not useful. As 
auxiliary materials they can be used to strengthen self- and group-respect and 
to broaden the cultural world of the Mexican-American child. Mexican histories, 
novels, paintings, and illustrations of Mexican scenery and cities can be fitted 
into normal school activities. It is recommended that units on Mexican and 
Mexican-American history, culture, and values be blended into the curriculum of 
elementary and secondary school curricula.” This blending should be done in such 
a way that these subjects seem like a natural part of the history and culture of the 
Southwest and of the United. States rather than a lump of foreign matter. 

It would be helpful to introduce material on Anglo-American values, institu- 
tions, and social systems in social science and general citizenship courses in 
schools with many Mexican-American students. In general, they are as puzzled 
about Anglo-American society, as Anglo Americans are about Mexican-American 
behavior. Courses of this nature need to be taught by sympathetic teachers who 


22 It is very difficult to provide adequate teaching materials on Mexican-American history 
and culture at the present time. As previously mentioned, very little material can be found 
in princ By supporting scholarship and research in this area, a foundation or university 
could help. to fill the existing gap. Sponsorship of an intellectual journal in Mexican- 
American bistory and culture would be extremely useful in providing an intellectual forum 
in which scholars could discuss their findings. Such a journal could foster interest and 
concern in this whole area. : 


162 


are aware of the problems of culture conflicts and who are familiar with both 
Anglo-Ameriean and Mexican-American culture. 

Certain general recommendations.can be made for the improvement of curricula 
and materials for the education .of Mexican-American children. Very important 
among, these is the introduction of teaching units on the histery, culture, and 
historie contributions of the Mexican Americans, as well as of similar units: 
on the history and culture of-Mexico and other Latin American countries and 
their relationships to the United States. There should be an elimination of the 
large number of openly or subtly biased textbooks and their replacement by a 
series of carefully developed books in both Spanish and English reflecting the 
world of Mexican-American children. : 

There should be a very heavy emphasis on the development of so-called culture- 
free testing instruments in both Spanish and English. Teachers should be care- 
fully and rigorously trained in the evaluation of testing instruments, both oral as 
well as written. (Oral instruments may be more aceurate in certain situations 
among Mexican-American students than written tests because of problems with 
written English.) There must be careful testing of those Mexican-American 
children who have been classified as either mentally or culturally retarded or who 
have been placed in special eourses away from the mainstream of academic life. 
This testing must be done by edueators who are bilingual and who have the ability 
to conduct intensive remedial courses for the eorreetion of educational deficiencies 
among Mexican-American students. 


Training and Recruiting Teachers 


Most of the school personnel in the Southwest and: West, where the majority 
of Mexiean-American students are found, come from the Anglo-American middle 
class. They share a common middle-class Anglo-American value system that per- 
vades the sehool system. These yalues are seldom articulated, questioned, or ver- 
balized. They are simply taken for granted. School personnel are trained by 
university departments of education that are staffed by middle-class professors 
who also accept this value system. They may add to it certain ideas derived from 
the progressive school of education, such as permissiveness, openness, freedom 
from structure, accent on individuality, personal development, creativity, self- 
understanding, peer groups, and social mobility ; but they have little knowledge of 
the culture, history, values, and living conditions of Mexican Americans. As a 
group, the educators are singularly unprepared to assist or to motivate their 
Mexican-American students. Among them are also many prejudiced individuals 
who close the door of educational opportunity in eager Mexiean-American faces. 

Although the majority of young Mexican Americans enrolled in colleges and 
universities major in edueation, they cannot find employment because of dis- 
crimination and prejudice in many school distriets in New Mexico, Colorado, 
Arizona, and Texas. Because of an acute teacher shortage, the situation is far 
better in. California, In many sehool districts Mexican Americans are hired to 
teach Spanish but are not employed in other academic areas, the rationalization 
being that their “Mexican” accent will contaminate the accent of the children. 
And in still other districts, Mexican-American teachers are assigned to segregated. 
Mexican-American sehools and seldom appear in the Anglo-American schools in 
the same sehool districts. 

Where they are hired, they often face a concealed salary differentia]. That is, 
Mexiean Americans teaching the same subjects as Anglo Americans, with the- 
same academic qualifieations, experience, and seniority, will be paid a lower 
salary than Anglo-American teachers. Few Mexiean-American teaehers are able 
to move up to higher salary brackets and more responsible school positions. 
Mexican-American teachers tend to be frozen into the lower salary levels and 
less important school assignments. Very often they face snubs and open harass- 
ment by Anglo-Ameriean personnel who refuse to aceept them as colleagues. 

. Prejudice has blocked the movement of Mexican Americans into positions of 
counselors and principals. The 'El Paso school system is an excellent example.. 
Over 60 per cent of the school children enrolled are Mexican Americans. Up to 
1968 there were only two Mexican-American counselors and two Mexican-Ameri- 
can principals, both in charge of elementary schools. Very few Mexican-American 
names are found on the roster of the central school office. pensonnel. 

Many school districts rationalize their prejudiee by saying that they- cannot 
find either Mexican-American school personnel or qualified Mexican: Americans: 
for higher positions. It is true that.an. acute shortage of Mexican-American 
teachers. counselors, and principals does exist; but the majority of school dis-- 
tricts make no effort to recruit, to train, or to find qualified Mexican Americans.. 
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‘They tend to recruit personnel in midwestern and southern states that export 
teachers rather than in states such as 'New Mexico and Texas that are turning 
out a trickle of Mexican-American teachers and administrative personnel, 

The massive failure of school districts even to recognize, let along resolve, 
the educational problems and needs of Mexican-American school children, is 
compounded by the prejudice, inertia, and rigidity of university and college 
departments of education. For the most part, they have failed to develop the 
courses, the workshops, and field assignments to acquaint their prospective 
teachers with Mexican-American history, culture, values, and unique educational 
needs and problems. For several decades educational pioneers have been urging 
the development of such training programs; yet it was not until militant 
Mexican-American protest groups, in and out of the universities, demanded 
such programs that universities and colleges began glacially to move. Even 
today, the majority of teachers graduating from departments of education in 
the Southwest, the Rocky Mountains, and the Pacific Coast receive no exposure 
to Mexican-American history or culture. 
` Much of the credit for what improvement has taken place in the schools 
of these regions can be traced to the personnel of the state departments of 
education, such as the Texas Education Agency, that have hired Mexican-Ameri- 
can teachers, principals, and counselors to assist and advise them. Many of 
these departments have conducted experimental programs in bilingualism and 
development of teaching units in Mexican-American history, culture, and 
values. They have also disseminated materials; exerted pressures against 
reluctant school districts; financed. special programs in many areas of ethnic 
and racial education; and endeavored to educate state legislators, school 
boards, principals, and teachers. Their efforts have been supported by the 
new federally financed regional education laboratories set up to conduct educa- 
tional research and develop new programs. Several of these laboratories, such as 
the ones in Austin and Albuquerque, have played important innovative roles 
in the educational world of the Southwest. 

It would be unfair to imply that there is no progress at all. A small number 
of school districts in Arizena, California, Texas, and New Mexico are beginning 
to experiment with the use of Spanish as a teaching language and of English 
as a second: language ; the development of language laboratories ; the accelerated 
use of Mexican-American teachers and teacher aides, team teaching, special 
neighborhood and home tutoring projects; and the utilization of exchange 
teachers from Latin America. 

Unfortunately, progress has been very slow. Such experimental programs 

have met. serious resistance from Anglo-American sehool personnel and from 
an Anglo-American community totally convinced of the values of monolingualism 
and acculturation of minority groups. Many in the schools view these programs 
as a personal threat to them as they do not speak Spanish and know so little 
about Mexican Americans. Much of the resistance rests on a latent fear in 
the Southwest of being submerged in a rising sea of brown faees speaking 
Spanish. The schools are seen as fortresses. defending the values of American 
‘democracy and. the English language against insidious threats from beyond 
the border. 
- Few Mexican-American children receive any type of counseling in the 
public schools except in disciplinary matters. The majority of the counselors— 
and it should be kept in mind that a large number of poor school districts 
in the Southwest have no counselors—seldom speak Spanish or have any 
knowledge about the problems and needs of the Mexiean Americans. Others 
who are prejudiced treat these children with contempt and hostHity. The reports 
of negative experiences with one counselor will spread rapidly and cause Mexiean- 
American ehildren to boycott all counselors, Few Mexican-American ehildren will 
go to an Anglo American for advice and assistanee because of shyness, uneer- 
tainty, and fear of rebuff. Many of their problems have to do with family 
or poverty and therefore are not the kind that the average Anglo-American 
sehool.counselor can solve. 

What counseling the Mexican-American children receive is usually provided 
by some teacher defined by the children as friendly, sympathetic, and. free from 
prejudice. Children will go for advice to a teacher in whom they have con- 
fidence. Unfortunately, many of these sympathetic teachers lack the knowledge 
about eommunity agencies and educational opportunities to. advise the students 
wisely. A 
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This lack of counseling is very serious. The author of this paper spoke to 
forty Mexican-American. high School seniors in Salt Lake City about university 
opportunities. Of this group, two had received university scholarships as a result 
of proper counseling ; thirty of them had had ho contact with a counselor except 
on disciplinary matters. They were not aware of the scholarship programs of Utah 
universities. The lack of counseling. had closed the doors of educational ` oppor- 
tunity to them. 

Two types. of counselors are needed. They ‘should be sympathetic to Mexican 
Americans whenever possible. One type of counselor needed is the academic 
counselor who can provide assistance in traditional academic matters. The sec- 
ond type is the personal counselor who can assist Mexican-American students. 
caught between two culture worlds about their personal problems. Properly 
trained Mexican-American counselor aides should be provided every counselor 
working with Mexican-American children. These aides can be used to secure data 
about the family and neighborhoods of the children, to provide liaison with social 
agencies such as welfare, juvenile courts, and even the police departments. 

A number of actions must be taken at all levels to overhaul the entire process 
of recruiting and training teachers for Mexican-American students. 

Every effort must be made by means of four-year-scholarships and other induce- 
ments to recruit capable Mexican-American students into the teaching profes- 
sion. Few Mexican Americans graduate from high school and even fewer, for 
financial reasons, attend universities and colleges. School districts with sub- 
stantial numbers of Mexican-American students should be required to hire pro- 
portionate percentages of Mexican-American teachers, counselors, principals, and 
educational staff or lose their federal subsidies. Schools with small numbers of 
Mexican-American students must employ Mexican-American teachers and coun- 
selors to serve as role models for Mexican-American students and perhaps to 
modify existing stereotypes about Mexican Americans in the minds of the Anglo- 
American students and their parents. 

The concept of Mexican-American paraprofessionals has not yet received wide- 
spread acceptance in southwestern schools. Large numbers of schools serving 
Mexican-American students utilize government funds to hire Anglo-American 
paraprofessionals who are relatives of school personnel or poor Anglo Americans. 
Others tend to hire middle-class Mexican Americans who have little insight, rap- 
port, or sympathy with poor Mexican-American children. An investigation into 
the misuse of federal funds appropriated to improve the educational opportunities 
for poor and for minority group children is long overdue in the Southwest, the 
Pacific Coast, and the Rocky Mountains. Every school serving Mexican-Ameri- 
can children should utilize the services of trained Mexican-American teacher 
aides. counselor aides, and principal aides (for liaison with the Mexican-Ameri- 
ean neighborhoods). The school personnel and their dependent aides must be 
trained together as a team to insure the proper use of aides and to avoid role 
conflicts. 

All school personnel teaching Mexican Americans should be required to take 
in-service training in Mexican-American and Mexican history, culture and values ; 
the techniques of teaching bilingual children and the Spanish language. Fur- 
thermore, mechanisms must be set up in all school systems to transfer out imme- 
diately any personnel defined as prejudiced. Mexican-American students are be- 
coming increasingly sensitive to prejudiced teachers and are apt to react through 
walkouts, strikes, and even riots to their continued presence in the school sys- 
tems. And, finally. the teaching and administrative staffs of sehools in Mexican- 
American areas of poverty should be given a substantial salary advantage over 
the staffs of middle-class and suburban schools. 

The process of teacher recruitment and training in university departments of 
education must be reorganized. Very few products of these departments, in mv 
experience, are functionally able to work successfully with Mexican-American 
and Indian children. Special recruitment programs must be established to recruit 
prospective teacher candidates from the ranks of young people in the streets. 
young mothers on welfare, and even from the leadership of street gangs. These 
people may have the insight and the personal experience needed to turn them 
into very effective teachers. Mexican-American urban slums, rural villages, and 
migrant labor camps are filled with wasted talent. Perhaps the greatest indict- 
ment of the present social structure of the Southwest is its willingness to waste 
the human resources of minority groups. 

As part of the teacher-training process, prospective teachers should be required 
to live and to work for a semester, perhaps in their junior year, in Mexican- 
American neighborhoods as teacher aids, tutors, social worker aids, and com- 
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munity organizer aides. They must be thoroughly exposed in a systematic and 
trained way to the social and economic environment from which their students 
come. And finally, they should receive a thorough training in the Spanish lan- 
guage, Mexican and Mexican-American history, culture, and values; the soci- 
ology of poverty ; the teaching of English as a second language; and the special 
educational techniques required to educate non-English-speaking Mexican 
children. , l 


The Acute Problems of the Southwest 


Prejudice and discrimination pervade every aspect of Mexican-American life. 
Conditions are far worse in Texas than in other states, but no state is free of it. 
Indeed, the entire economic system of the Southwest is built upon economie ex- 
ploitation of poorly paid Mexican-America workers in mining, in industry, and 
particularly in agriculture. | 

Thousands of Mexican-American school children in Texas, New Mexico, and 
California are taken out of the schools in April to migrate with their parents 
through the harvest fields of the West. They usually return to school in late 
October or early November. Many of them will have attended fifteen or twenty 
different schools before they drop out. Very few migrant children finish high 
school. 

Many state departments of education such as the Texas Educational Agency 
have sponsored special educational programs for migrant children. They range 
from segregated migrant schools to segregated classes within regular school 
buildings. In all of them the school day is lengthened, and school meets on Sat- 
urdays and holidays to make up for lost time. Individual tutoring is often pro- 
vided. In some of the schools, special innovative bilingual programs are found 


and in others the approach is more traditional. Almost all of these programs have 


had little suecess in retaining the migrant child in school. 

. After working with migrants for many years, the author is persuaded that two 
major innovations for the successful education of migrant children have con- 
siderable promise. One is the development of migrant teaching teams, equipped 
with paraprofessionals drawn from the ranks of migrant labor and with spe- 
cially designed buses to move with the migrant workers through the migrant 
stream. The other technique is to compensate migrant families for the potential 
earning ability of their children, providing the children are kept in school. 

It is essential to find solutions, for the problems are growing more acute. 
Mechanization of agriculture is accelerating. The migrants are well aware of 
the terminal nature of their occupation. More and more of them are concerned 
about the fate of their children. Large numbers of migrants are trying to settle 
out of the migrant stream wherever they can find permanet employment. Little 
pL of former migrants are now appearing throughout the Midwest and 

e West. 

The migrant stream will probably continue long enough to provide seasonable 
employment for the older migrants, but it may well collapse within ten years. It 
is highly essential that migrant children be given an education adequate enough 
to enable them to find employment outside the stream, or the United States may 
be faced with thousands of stranded, unemployable migrants. The problem is 
worsened by the continual entrance into the stream of numerous Mexican im- 
migrant families. 

The social and economic plight of the Mexican Americans can be seen nowhere 
more vividly than in northern New Mexico. This is one of the most beautiful 
mountainous regions in the United States. possessing the same natural resources 
found in Switzerland; it is also one of the poorest regions in the country. Con- 
ditions of poverty and malnutrition in the area resembles those of the poorer 
s of Latin America than they do other parts of the rest of the United 

ates. 

With their severely inadequate tax revenues and their inability to secure a 
more equitable distribution of state school funds, the school districts of this region 
lack the financial base to provide more than a semblance of an education, In 
northern New Mexico school districts, the dropout rate often approaches SO per 
cent. Many of these school districts are unable to secure accreditation. Even the 
Santa Fe School district, located in the state capital, struggles continuously to 


?3 For an excellent analysis of the problems and characteristics of a northern New Mexico 
school district, see National Education Association, National Commission on Professional 
Rights and Responsibilities, Rio Arriba County, New Mexico, When Public Education Pro- 
vides Patronage for a Political System (Washington, D.C. : 1964). 
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secure minimal accreditation. The school districts located in the Angto-American 
segments of the state usually have more money to spend on their athletic pro- 
grams and gymnasiums than the Spanish-American school districts have avail- 
able for their entire school operation. It is useless to discuss the posstbilities of 
innovative programs for the Spanish-American school district until they secure 
adequate funding. . 

Because of the distressed economie conditions of northern New Mexico, the 
poorly educated products of the northern school distriets are foreed to migrate 
to the metropolitan centers of New Mexico and other western states. Lacking 
the skills to compete effectively in the job market, they intensify the urban prob- 
lems of the cities into which they migrate. Providing adequate funding for in- 
novative educational programs to improve the educational quality of the urban 
bound immigrants from northern New Mexico would diminish the intensity of 
urban problems throughout the West. 

The problems of the school districts are compounded by county political ma- 
chines of which the schools are often a basic part. Teachers, principals, and bus 
drivers are given employment based not on their educational qualifications but 
on their voting patterns. Bus routes are extended or contracted according to the 
vote of small groups of villagers. Buildings are built by contractors who kick 
back to the politieal leaders. School supplies are purchased from favored mer- 
chants who contribute to the political campaign chest. Insurance on the physical 
plant is held by politicians who also control contracting firms and supply mer- 
chants. Academic programs are often supported or rejected according to the polit- 
ical status of those supporting programs. 

Any attempt to improve these conditions meets with the organized resistance 
of local and state politicians who benefit from their continued existence. Many 
of these political leaders are opposed to any improvement in education, believing 
that a better educated electorate would vote them out of office. The refusal of 
the state government under both political parties to improve economic and edu- 
cational opportunities in these counties is puzzling unless viewed in the light of 
the fact that a culturally isolated, Spanish-speaking, impoverished population 
is essential to the political good fortunes of many state politicians, who thus can 
afford to neglect the Spanish-speaking north and lavish their attention upon the 
Anglo-American south and east. 

The question of integration versus segregation is a moot point in most of the 
Southwest. The majority of Mexican-American children attend segregated schools. 
There are few Anglo-American inhabitants in many regions of the Southwest 
such as northern New Mexico. In many urban centers into which Mexican-Amer- 
ican immigrants are moving, neighborhood residential segregation creates segre- 
gated schools. Federal pressures and the civil rights movement are moving to- 
ward the elimination of neighborhood segregated schools through busing, pairing 
of schools, central assignment of school children, central educational parks, and 
other devices. Middle-class Mexican-American parents can be expected to favor 
and to encourage integration. However, the majority of poor Mexican Americans 
have an intense lovalty to their local neighborhoods and would resent very much 
having strangers bused into their neighborhood schools or to have these schools 
closed in the name of integration. One can anticipate class conflicts and the rise 
of bitterness and hostility within Mexican-American communities over the issue 
of integration. 

If integration comes, Mexican-American students must be assigned in large 
enough numbers to the various schools to warrant the special educational pro- 
grams that they need. If this is not done, the excessively high dropout rate among 
Mexican-Ameriean students will increase to even higher levels. They could very 
well be sacrificed upon the altar of mechanical integration. 

In summary. the present educational system from the university down to the 
first grade has failed to educate the Mexican American. The social consequences 
of this failure are serious for society and for the Mexican American. Society 
suffers from the loss of the contributions that Mexican Americans might make to 
social welfare; from the movement of masses of poorly educated and poorly 
trained Mexican Americans moving into the urban centers of the Southwest, the 
Rocky Mountains, and the Pacific Coast; and from the dangers of rising unrest 
and possibilities of violence. 

Every Mexican-American neighborhood is filled with numbers of young Mex- 
ican-American males who are school dropouts and who are unemployed (indeed 
unemployable) and culturally marginal to both the Mexican-American and the 
Anglo-American societies. They are the raw material for social protest move- 
ments. The Mexican Americans suffer from being entrapped in a social system 
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that exploits them, denies them opportunities for social mobility and develop- 
ment of their capabilities, humiliates them, and rejects their language and cul- 
ture. In £he Jong run, any social system encounters danger from the existence of 
a large poverty-stricken population alienated from its values, unable to partic 
ipate in its affluence, and lacking any loyalty or commitment to its continuance. 


SOME OBSERVATIONS ABOUT THE RELATIVE LACK OF SUCCESS OF GOVERNMENT ANTI- 
l PovERTY PROGRAMS AMONG MEXICAN AMERICANS 


(By Clark S. Knowlton) 


In this presentation, I want to discuss with you what I regard as some of the 
reasons why government and private agency social programs have had but limited 
suecess in reducing poverty among the Mexican Americans in the Southwest. My 
ebservations are derived from my personal experiences as a participant observer 
in anti-poverty programs in New Mexico and West Texas from 1960 to 1968. 

Objective neutrality, even among social scientists, is a rare commodity in the 
Southwest. In that incredibly beautiful yet haunted and hallucinated land, a 
mosaic of American Indian, Mexican-American and Anglo-American. cultural 
groupings exist still somewhat differentiated from each other. Each of these major 
groups is subdivided into interesting cultural subgroupings that for the most part 
have never been studied. The Anglo American occupies the dominant economie 
and social position with the American Indians on the bottom level. Blacks are 
becoming an important population element in several Southwestern cities such 
as Phoenix, but they have not yet developed a well defined social position vis a vis 
the other minority groups in the region. | l 

In a land shadowed by bloody prolonged conflicts between Anglo Americans, 
Mexican Amerieans and Indians for access to and control of searce natural re- 
sources, the memories of old injustices and conflicts never die. The values of the 
frontier West live on just beneath the social surface. Violence is never very far 
away. In an ethnieally, racially and socially polarized region, traditional pre- 
judices are passionately held. Tolerance of dissent and legal due process rank low 
among Southwestern values. 

A border area in which people, goods and ideas move freely across the national 
boundaries of Mexico and the United States, the political and economic trends 
of one country are influenced by events within the other country. Chronic unrest 
has always existed among minority groups in the Southwest. Armed bands have 
raided across the border from both sides from the 1830's to the 1900's. The last 
Indian fight may have taken place in the 1900's. The first region to be settled by 
Europeans in the United States, it was the last to be firmly articulated into the 
country's socíal structure. It was not until the 1940's that the number of Anglo 
Americans came to outnumber the Mexican Americans and that English became 
more important than Spanish. Even now there are many counties where few Anglo 
Americans live and where English is seldom heard. 

Most of the regular government departments such as the Department of Agri- 
culture, the Department of Interior, the Department of Defense and the Depart- 
ment of Commerce have long been active in the Southwest. Their program ac- 
celerated the settlement and rapid economie development of the region. Although 
most of these programs have been very beneficial to the Anglo-American popula- 
tion, many of them have been very harmful to the welfare of the Mexican- 
American people. Very few government departments have ever evaluated their 
programs in terms of their economic and cultural impact upon the minority 
groups of the region. The general practice has been to develop programs according 
to the needs and desires of the Anglo-American segment and to ignore the eco- 
nomic systems, cultures, languages and socio-economie charaeteristies of minority 
groups. For this reason, many government programs are signíficantly responsible 
for the existence of poverty, malnutrition, disease, and the erosion of Mexican- 
Ameriean land, water and grazing rights. In general the Mexican-American 
people still regard the American government as their enemy who exploits them 
and does nothing for them. 

The American government never implemented the sections of the Treaty of 
Guadalupe Hidalgo that ended the state of war between Mexico and the United 
States and that protected Mexican-American property rights. Traditional Mexi- 
can-American land tenure and water use practices were never accepted by Ameri- 
can courts or legislative bodies. All land not registered in the U.S. land courts was 
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defined as public domain and few poor Mexican-American landholders knew about 
the existence of the courts. Such land was open to homesteading under the 
Homestead Act. Land hungry Anglo Americans homesteaded large sections of 
land that had been used by Mexican Americans for hundreds of years and drove 
off their inhabitants by force and violence. The irony of it is that the commercial 
Anglo-American farmers who replaced the Mexican-American subsistence farmers 
have seldom been able to operate at a profit without substantial government 
subsidies that were never given to the Mexican Americans. 

Hundreds of other Mexican-American farmers lost their land and water rights 
through the establishment of irrigation, water conservation and flood control 
projects by the U.S. Corps of Army Engineers and the U.S. Bureau of Reclama- 
tion. Many of these projects simply ignored existing Mexican-American water 
rights because they were not legally registered. Other irrigation and flood con- 
trol projects placed heavy fixed annual charges upon covered land that the small 
Mexican-American farmers could not pay. The irrigation and flood control dis- 
tricts thereupon foreclosed their landholdings. This process is still going on along 
the Rio Grande. 

The establishment of the National Forest System in the Southwest absorbed 
millions of acres from the Mexican Americans without compensation. The officials 
who organized the forest districts ignored the land use and land ownership pat- 
terns of the Mexican Americans. Entire villages were often enclosed in the vari- 
ously run forest boundaries. National Forest personnel have treated the local 
Mexican-American population with such contempt and disregard for local eco- 
nomic needs or customs that the angered populace may well burn the forests 
down as a means of expressing their resentment, Mexican Americans have been 
denied the right to graze milk cattle or work horses in the forest while neighbor- 
ing Anglo-American ranchers are freely given permission to graze riding horses. 
Grazing permits for beef cattle and sheep have been cut so drastically in such 
areas as northern New Mexico, that hundreds of poor Mexican Americans strug- 
gling to remain on the land have been forced into deeper poverty or have had to 
migrate into the urban slums of neighboring cities. The U.S. Forest Service ra- 
tionalizes their behavior by claiming that the forests are overgrazed. However, 
the Service spends more money to develop camping and picnic sites, hiking trails, 
wildlife habitat and recreational areas primarily used by Anglo Americans than 
they do to improve the grazing resources so vitally important to the village 
economy of the mountain regions of New Mexico. 

The Immigration Bureau is the classic example of a federal agency in bondage 
to local Anglo-American economic interests in the Southwest. Labor and border 
erossing regulations are ignored or enforced by the bureau depending upon the 
need for labor on the American side. When workers are needed, the immigration 
authorities close their eyes to illegal border crossers. When the harvests are 
over or need for labor diminishes, the immigration agents conduct human round- 
ups and manhunts throughout the Southwest and neighboring regions. The Immi- 
gration Bureau dumps the products of its successful hunt in Mexico ignoring their 
civil and legal rights. Thousands of American citizens of Mexican descent are 
often eaught up in these roundups and find themselves in Mexico simply because 
they are not carrying evidence of legal citizenship with them. No other agency 
x as responsible for the mounting unrest along the border.as the Immigration 

ureau. 

As the result of the growing national concern during the 1960’s with the con- 
tinued existence of massive poverty in an affluent society, coupled with rising 
unrest among minority groups, regular government agencies hastily revised and 
expanded their traditional programs. New agencies such as the Office of Economie 
Opportunity were created, clothed with innovative flexibility, freedom from 
bureaucratic procedures and staffed with personnel that for a short time did 
possess a moral drive to eliminate poverty. Although these new agencies did 
assist many individuals to escape from poverty, developed many innovative and 
interesting programs with considerable potentiality and trained a cadre of 
community organizers and field workers from the ranks of the poor, due to 
inherent limitations, they had but little more success than the older ucbartments 
in eliminating poverty. 

. Culture . conflicts, failure to communicate effectively with minority groups, 
program rigidities, the chronic tendency to treat symptoms rather than basic: 
causes of poverty, the vacillating attitude of government agencies when attacked 
by local political groups and the inability to develop programs consistent with 
local cultures, values and economic needs were at least partially responsible for 
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the failure of both regular departments and new agencies to reduce poverty 
among the Mexican Americans. . 

It must be emphasized that Mexican Americans range from those who are quite 
acculturated and at home in Anglo-American society to those who are still cul- 
turally isolated from it. Perhaps the majority of Mexican Americans would fall 
somewhere in between these extremes. It is dangerous to generalize about the 
behavior of any large group of people. Such generalizations tend to ignore the 
Subtle differences that exist within any ethnic group. However, it is safe to assume 
that few Mexican Americans understand the mysterious functioning of the 
American government or of the mind, values and behaviors of Anglo-American 
middle-class bureaucrats, administrators and planners. These gentlemen tend to 
assume that Mexican Americans and members of other minority groups share 
the same cultural values, have the same social and economic aspirations and 
operate in the same broad frame of reference as they do. When they are con- 
fronted with behavior based on a different value system that they interpret as 
illogieal they become irritated, bewildered and frustrated. The masses of 
Mexican-American people, unable to comprehend the behavior of the Anglo 
Americans, become just as irritated, frustrated and bewildered. This cultural 
gulf has condemned more programs to failure in the Southwest than any other 
single factor. | 

Programs based upon traditional Anglo-American middle-class values such 
as individualism, future orientation, personal social mobility and conspicuous 
consumption have little hope of winning Mexican-American acceptance. On the 
other hand, programs that are group oriented and designed to improve family, 
neighborhood, community and regional economic and social conditions have a far 
greater possibility of success. The Mexican American for the most part is oriented 
toward group membership. Individualism among them is defined as selfishness. 
His ties to his family, peer groups, neighborhood, village, friends and community 
are very strong. The average Mexican American is seldom willing to abandon 
them for personal advancement. Anglo-American administrators oriented toward 
an individual approach to social problems find it very difficult to conceptualize 
problems around group interests and advancement. 

Anglo Americans in program development prefer to create boards clothed with 
decision-making powers responsible to the program agency. The boards elect 
chairmen with limited powers who serve at the pleasure of the board. The major 
function of the chairman is to carry out board decisions, develop an agenda for 
board meetings and to chair board meetings. The board creates a network of sub- 
committees to conduct board business and to report back to hte board. The board 
chooses a program director to manage the program subject to the powers of the 
board. 

The chairman conducts the meeting following Robert’s Rules of Order. Each 
item on the agenda is presented for discussion. Then the matter is decided by the 
vote of the board. The vote of the majority is decisive. The minority voting in the 
negative are required to accept and abide by the decision of the majority. 

This whole process is baffling to the Mexican Americans. They enjoy a good 
public meeting and can make tremendous speeches about moral issues. However, 
they are most adverse to taking a public stand against other people present. If 
they do criticize other Mexican Americans in public or attack their opinions, 
their popularity among their own people is apt to sharply decrease. They would 
much prefer to hold a long series of small.intimate informal meetings to ascer- 
tain if a consensus exists about an issue. If a consensus of the vast majority of 
those involved does exist, the matter will then be put to a vote and disposed of. 
If a large or even a Small minority is opposed to the opinion of the majority, 
the majority would prefer to table or to drop such a divisive issue. The vote of 
the majority is never binding upon the behavior of the minority. Even when a 
vote has taken place, those opposed to the decision of the majority will be free 
to raise the issue again and again. Then Anglo Americans become confused and 
irritated because boards eomposed of Mexican Amerieans never seem to follow 
an agenda, stick to a point or reach an agreement. Decisions once made are always 
seeming to come apart. 

If Anglo-American board members, chairmen or agency representatives would 
take the trouble before a public meetirg to go over agenda matters in advance 
with all Mexican-American groupings involved in the matter, they can ascertain 
whether a consensus exists or not. If one does not exist, the Anglo American is 
advised not to press the issue until a consensus can be formed. If no consensus 
can be created, the issue should be tabled permanently. Mexican Americans wil} 
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listen to logical arguments. They can be persuaded. They will discuss issues in 
small intimate gatherings. But they are resentful at having to take a stand in 
public that might expose them to the hostility of other people. . 

Few Anglo Americans know how thin the margin of survival is for many 
Mexican-American families. The survival margin is often so thin that many 
Mexican Americans cannot afford the luxury of antagonizing their neighbors, 
of experimentation with job training, education or searching for better jobs. Any- 
thing that disturbs their family routine may threaten the survival of the family. 
A wrong decision could be fatal. Therefore it is best to be conservative, cautious 
and hesitant. | . f 

Unfortunately, Anglo-American professionals seldom really communicate with 
Mexican Americans. The professionals tend to discuss and to develop programs 
from a rational Anglo-American point of view. If the program drawn up is ad- 
justed to the economic and social variables involved, it should sueceed. It it does 
not, the fsdlure is the fault of the local people. Few planners realize that local 
minority group people may often have a different hierarchy of needs and prob- 
lems. Few professionals are willing to accept the idea that poor semi-literate, 
ñon-English-speaking Indians or Mexican Americans may have definite accurate 
ideas about their own problems and may have suggestions about their solution 
that are as good as any or even superior at times. 

Another serious barrier to suecessful program operation is the chronic inability 
of Anglo-American program directors and professionals to know who the real 
Mexican-American neighborhood or village leaders are. Anglo Americans tend 
to assume that the better educated Mexican Americans who have decent jobs, 
speak adequate English. live in decent homes and have been to school must be 
influential people and potential leaders. They never realize that such people, 
precisely because of these characteristics, are seldom acceptable as leaders to 
the Mexican-American masses. Because they make so many mistakes about 
selecting leaders, they often drive the real leaders into active opposition to 
their programs. 

The narrow segmented government approach to programs and problems is a 
serious persistent cause of program failure. Most government agencies focus on 
a narrow range of activities, They develop a set of rationalized values and pro- 
cedures to justify their approach. They fail to realize that the problems of the 
poor are extremely complex. Almost all economic issues have social and cultural 
components that must be considered before the economie issues ean be even prop- 
erly defined, let alone solved. Most agencies focus on a purely economic approach. 

Furthermore, in every Southwestern community, a subtle struggle for power and 
influence goes on between agency personnel that may factionalize a community, 
sabotage a program and deepen the already existing cynicism toward all govern- 
ment agencies. Very few examples of successful interagency cooperation have ever 
come to my attention in this region. Local agency personnel will push programs 
that are completely maladjusted to local situations and they know that such pro- 
grams will fail. As communicatons run downward in most agencies and seldom 
upward, ageney personnel are afraid to criticize agency procedures for fear of 
injuring their position in the agency. 

Most Mexican Americans and American Indians are extremely suspicious of 
all government agencies and their personnel, whether Anglo American or Mexican 
American. As they have suffered so brutally from government agency activities 
in the past, they find it difficult to believe that government can ever be benevolent. 
The whole apparatus of organized local, state and federal government is viewed by 
them as an organized conspiracy against the well being of the Mexican American 
or the American Indian. They do not have an understanding of the theories and. 
values underlying the American political system. The major reason for this is 
that these theories and values have been so seldom put into practice in the South- 
west. This deeply rooted cynicism about the motives of government is one of the 
most serious obstacles to any successful war against poverty in the Southwest. . 

Many programs advanced by agencies in the Southwest were successful in- 
other regions but they will not be successful in the Southwest because of dif- 
fering geographic, social or cultural environments. Examples are legion. Thus, in 
northern New Mexico, most village irrigation systems are simple mud and brush 
structures that wash ont in the first spring freshet. It would seem a simple mat- 
ter to persuade some government agency to assist the village population to build a 
series of small concrete diversion dams. So far, this has been impossible. The 
writer well remembers one argument with a representative of the U.S. Corps of 
Army Engineers in which he was told that tbe Engineers would be delighted to 
build one or two big dams if the projects could finance them but could not be 
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involved in building a series of insignificant small dams. The rigidities of program- 
ing, the inability to regionalize programs and the lack of program flexibility are 
responsible for the death of many programs. 

The language barrier should not be overlooked. Many English-speaking Ameri- 
cans feel personally threatened by the sound of Spanish. Mexican Americans are 
fired for speaking Spanish while working. School children are excluded from 
School for the same reason. I have never managed to quite understand the Anglo- 
American hostility toward the Spanish language. Very little attempt is ever made 
by Anglo Americans to cross the linguistic barrier. Government representatives 
tend to assume that all those who hear their voice must understand English. 
Anglo-American representatives on poverty boards seldom provide facilities for 
translation and interpretation. 

Many Mexican Americans sharply resent the lack of courtesy and considera- 
tion for them and for their language. Often not understanding the proceedings, 
they withdraw from participation. Although the language barrier may not be so 
critical outside the Southwest, it is always present and must be considered. 

And finally the most fundamental reason for the failure of government and 
private agencies to reduce poverty is that they treat the symptoms of poverty such 
as poor housing, malnutrition, disease, inadequate schools and lack of skills 
rather than the fundamental causes of poverty such as discrimination, segrega- 
tion, alienation of land and water resources and denial of due process and civil 
rights. Many employees of government agencies aware of this situation will often 
subtly encourage local Mexican-American groups to attack discrimination, seg- 
regation, exclusion from political activities and the existence of tenements owned 
by prominent people in the community. Enthusiastically believing that the mil- 
lenium has arrived when representatives of the all powerful government in Wash- 
ington tell them to attack their local enemies, they have responded with vigor. 
Inevitably, the government representatives will abandon the field troops when 
political pressure is applied in Washington. Southwestern political and economic 
elites are very much aware of the growing unrest among minority groups in the 
Southwest. In many areas such as in New Mexico, they have reacted violently 
against the threat. In other sections, they have shown a greater willingness to 
compromise and to adjust to meet the growing demands of the local populations. 

In closing, I would very much like to say that some programs have succeeded. 
The designers and directors of these programs have seeured the cooperation of 
local Mexican-American leaders. They have involved the Mexican-American 
people in all stages of program design and pregram implementation. They have 
been oriented toward neighborhood, eommunity or village problems as defined by 
the loeal people. Operating within the framework of Mexican-American. values, 
they have been able to utilize the many strengths of Mexican-American culture. 
There is no reason why other programs so designed, directed against the funda- 
mental causes of poverty, cannot also succeed in the future. As unrest is increas- 
ing rapidly, it would behoove the state and federal governments to incr ease their 
pace somewhat. 


Dr. KNowrrox. In closing, I appreciate your kindness in listening 
to my presentation. I am willing to submit myself to whatever ques- 
tions this honorable subcommittee would like to address to me. 

Mr. HawxiNs. Your entire statement will be made a part of the 
record. 

[Prepared statement referred to follows:] 


PREPARED STATEMENT OF DR. CLARK S. KNOWLTON, DEPARTMENT OF SOCIOLOGY, 
UNIVERSITY OF UTAH, SALT LAKE CITY, UTAH 


Honorable Augustus Y. Hawkins, Chairman of the Subcommittee on Equal 
Opportunities, Honorable Members of the Subcommittee, and those who are in 
attendance today. 

My name is Charles S. Knowiton. I am currently a member of the faculty of 
the University of Utah, Salt Lake City, Utah. I appreciate the opportunity that 
has been given me by this Honorable Subcommittee to present a few ideas on 
the causes of poverty and of land loss among the Spanish-American people of 
New Mexico. I might add that I have carefully gone over the provisions of your 
bill, H.R. 5987. In my opinion. the provisions of this bill. if implemented. could 
go a long way toward the reduction of poverty in New Mexico and in other 
Spanish-speaking areas. 

53—1716—15- 12 
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- I would like to preface my statement with a few introductory remarks about 
the Spanish-American people of New Mexico whom I believe that I know fairly 
intimately. Since 1952, I have worked closely with many Spanish-American orga- 
nizations, often under severe stress. I have also had the privilege of being associ- 
ated with a number of federal anti-poverty programs both in New Mexico and in 
"West Texas. I have taught many Spanish-American young people in my univer- 
sity classes here in New Mexico. I have also visited numerous Spanish-American 
rural villages, ranches, and urban neighborhoods. I feel that I know them about 
as well as it is possible for an Anglo American to know them. 

In my opinion, the Spanish-American people are a very kind, gentle, stoical, 
humble, and unàssuming people who have suffered much. Even though they have 
been mistreated and abused, they are for the most part, free of hatred or ani- 
mosity although they have little confidence in any government agency, state or 
federal. They are deeply compassionate people even though they have received 
little compassion from others. I have never known them to turn their backs 
on those who were hungry or who needed assistance. A deeply religious people, 
they have a strong respect for the environment and for human life. Few Spanish 
names are found on the long list of criminals, so attractive to Anglo-American 
historians and novelists, who terrorized New Mexico during the last half of the 
19th and first quarter of the 20th centuries. A fun-loving hospitable people, with 
an ingrained, deeply ironic and skeptical sense of humor, they possess great gifts 
of love and of friendship. A hardy and vigorous people, they have proven their 
loyalty to this country that has given them so few grounds for loyalty on a 
thousand battlefields ranging from the Civil War to the Vietnam War. They are 
a very talented and gifted people who have made, although unrecognized and 
unacknowledged, great contributions to the economie, political, cultural, and 
educational progress of the Southwest. These contributions were made in spite 
of the fact that their language has been repressed, their culture ridiculed, and 
their social and economic systems destroyed. They are a deeply patient people 
“who have endured much, but I am not so sure that they are willing to endure 
what they have endured in the past. I suspect that it would be wise for both the 
federal and the state governments to develop programs that might eliminate 
poverty and that would also give recognition to the language and the culture of 
the Spanish-American people. 

As appropriately stated in H.R. 5937, an extremely high incidence of poverty 
is found among the Mexican-American and other minority groups such as the 
American Indians in the South. Northern New Mexico and Southern Colorado, 
a unique Spanish-speaking area, is one of the poorest regions in the United 
States as measured by any social index as malnutrition, infant and maternal 
death rates, low span of life, dropout rates, out-migration, unemployment, deplor- 
ably low living standards, financially starved public institutions, and government 
neglect. The existence of poverty in the Southwest as well as elsewhere is a 
standing indictment of a political and economic system that tolerates the exist- 
ence of such poverty in a presumably affluent society. 

Many reasons have been given for the existence of poverty in this region that 
range from the geographical and topographical characteristics of the region, 
through erroneous value judgements about the social characteristics of the 
Spanish-American people to the lack of natural resources. In any discussion of 
poverty in this area, it is important to point out that until the 1930's, northern 
New Mexico was one of the more prosperous and thriving areas in New Mexico. 
In many ways, it never recovered from the impact of the depression and of the 
drought of that period. It has also suffered from continued government neglect 
and has been bypassed by the important currents of economic development, per- 
haps fortunately so, that have so profoundly modified the rest of the country. 

Among the complex causes of poverty in northern New Mexico and southern 
Colorado, in my opinion, are the following: I should hasten to state that they 
are not the only causes, but I certainly think that they are among the most 
important. One of the most significant is the loss of ownership of and access 
to the natural resources of the region. That is, the Spanish-American rural 
village people have lost their land, water, timber, and mineral resources that 
once enabled them to support their families at a reasonable level of living. 
These resources were taken from the Spanish-American people through fraud, 
violence, the unscrupulous manipulation of legal, political, and economic systems 
imposed upon the Spanish Americans by military conquest (systems that large 
numbers of them still do not comprehend, chicanery, deceit, and because of 
their inability to pay high and often manipulated land taxes. This loss began 
shortly after New Mexico became part of the United States and continues 


173 


until the present day. Át this point, I would like to submit to the Honorable 
Subcommittee an article that I have written entitled "Land Grant Problems 
Among the State's Spanish American's" that explores the numerous economic, 
political, and social factors involved in the loss of land by the Spanish Ameri- 
cans. ! 

Several federal agencies have been directly responsible for heavy land loss 
and impoverishment of large numbers of Spanish-American people. The Bureau 
of Reclamation is one of them. Reclamation projects established by the Bureau 
on the Rio Grande at Elepbant Butte and Caballo Dams encompassing a very 
fertile farming area from around Hatch, New Mexico to below El Paso, dis- 
possessed hundreds of Spanish-American farmers because of their inability to 
pay the fixed irrigation charges assessed to their lands. This land has for the 
most part been sold to Anglo-American commercial farmers who in the past 
would have had serious problems in retaining their lands if it had not been 
for various agricultural subsidies never provided for the subsistence-farming 
Spanish Americans. 

The Middle Rio Grande Conservancy District is one of the most flagrant 
examples of the impoverishment of the Spanish-American people. This district 
was established by a group of Anglo-American leaders in Albuquerque to regu- 
late stream flow along the Rio Grande River and prevent flood damage to the 
Albuquerque region. It is true that the District has to some degree discharged 
these functions, but at the expense of thousands of Spanish Americans. To my 
own knowledge, the District through foreclosures, dispossesed over 7,000 Spanish- 
American farmers in the counties covered by the District because of the same 
inability to pay high fixed charges. To make matters worse, the people of the 
area covered by the District were never allowed to vote for the directors that 
‘dispossessed them of their lands. By New Mexican law, the directors were chosen 
by the district judge. This is an open and notorious example of taxation and 
land confiscation without representation of the type that drove the American 
eolonists to open rebellion against England. It can be said, almost without 
exception, that wherever Conservancy or Irrigation Projects have been estab- 
lished in New Mexico, they have benefitted the Anglo-American population at 
the expense of the Spanish Americans. 

Still another case is the Bureau of Land Management. This Bureau recently 

discovered that many rural Spanish-American people live on lands to which they 
apparently do not have legal title in the Anglo-American sense of the term, even 
though some of them have resided on this land since before it became part of the 
United States. Once again, poor Spanish-American rural people are in danger 
of being forced out of their homes and off lands that they have always thought 
belonged to them by a federal agency. 
. Although the Forest Service has modified its policies considerably and now 
seems anxious to assist the Spanish-American population on and around the 
national forests, its policies during the late 1960's threatened to drive hundreds 
of Spanish-Americans, dependent upon National Forest lands that had once 
belonged to the community land grants of the Spanish-American people, into 
-deeper poverty or migration. These policies were to a large degree responsible 
for the violence that broke out in New Mexico during that period. 

I would respectfully suggest to this Honorable Subcommittee that they conduct 
an investigation into the policies and practices of these and other Federal Agen- 
cies in New Mexico that have been directly responsible for forcing thousands of 
poor Spanish-American farmers off of their lands and thus intensifying Spanish- 
American rural and urban poverty. 

The reason why I regard an investigation of this kind essential is that the 
activities of these and other state and federal agencies have embittered the 
Spanish-American people to the extent that large numbers of the rural people 
-among them regard the government as one of their most serious enemies. They 
are deeply alienated from both the state and federal governments. They have 
suffered severely from the policies of many government agencies and believe lit- 
-erally that no good ever comes from the government. The government taxes them, 
takes their land, and water rights, drafts their sons and does nothing to really 
assist them. In my opinion, few groups in the United States are so mistrustful 
of all government as the poor rural Spanish-Americans, It is dangerous to the 
‘social peace of any society when a substantial number of people view the govern- 
ment as alien and hostile. It is of vital importance that the Federal government 
take steps along the lines mentioned in your bill in such a way that the Spanish- 
.American rural people develop trust and confidence in their government and come 
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to actually believe that it exists to serve them and to assist them to overcome 
serious social and economic problems that beset them. 

Before going on to discuss other causes of poverty among the Spanian-Amert® 
can people of New Mexico, I would like to focus briefly on the community land 
grants. These were grants of land, large or small, given to groups of settlers, at 
least ten in number, to encourage them to develop agricultural and pastoral com- 
munities. Virtually every town or village that came into existence in New Mex- 
ico during the Spanish and Mexican periods was established upon such a land 
grant, Only the people of the village receiving the land grant had the right to 
utilize its resources. Each village inhapitant was given his house lot and strips 
of irrigated farming land in persona] ownership. The rest of the land grant, by 
far the larger portion was known as the village “ejido”, the common lands of 
the village. Every village resident had the right to graze livestock, cut wood, hunt, 
fish, and to utilize other resources of the village commons. Bach village and its 
land grant formed a small social and economic world. To the Spanish-Americans 
the land belonged to the village people and the village people were of the land. 
The very idea that the land could be taken from the village to which it had been 
given was utterly remote to their basic political and economic philosophy. 

The United States, in Articles 8 and 9 of the Treaty of Guadalupe Hidalgo 
signed in 1848 that brought an end to the war between Mexico and the United 
States and through which the United States acquired the Southwest, promised 
to protect the property, persona) and civil rights of the Mexican-American pop- 
ulation of the region. It can be argued that the United States has never carried 
out the provisions of that treaty. The primary responsibility for this failure rests 
both with Congress and with the Executive Branch. It was not until 1654 that 
Congress established the office of the Surveyor General of New Mexico and re- 
served the right to itself to approve or disapprove the titles of more than 1,006 
Spanish and Mexican land grants in New Mexico. The Surveyor General was to 
make recommendations to Congress after an investigation to approve or reject 
each land grant by congréssional action. No provisions were made to survey 
grant boundaries, to incorporate Spanish and Mexiean coneepts of land ownership 
that were and are quite different from Anglo-American concepts, or for estab- 
lishing an appeal process through the courts from congressional decisions. Many 
historians have pointed out the terrible disadvantages under which a poor, non- 
English-speaking population, unfamiliar with Anglo-American legal and political 
concepts labored and the advantages given to Anglo-American claimants endowed 
with financial resources and possessing many friends in Congress. Finally, the 
rising conflicts over land grants led to the establishment by Congress of the 
Court of Private Land Claims to litigate all claims to land grants in 1893, The 
Court eontinued in existence until 1905. No claims were approved unless they 
measured up to the most rigorous requirements of Mexican or Spanish land laws 
of the time as defined and interpreted by Anglo-American judges and lawyers. 

The whole judicial and congressional requirements were terribly expensive 
and simply not available to large numbers of poor Spanish-Ameriean farmers who 
thereby lost their lands. It ean be argued that Congress, beeause of the failure 
of the American government to fulfill the provisions of the Treaty of Guadalupe 
Hadalgo, has a moral responsibility to do so now. I would like to respectfully 
submit another article entitled “Violence in New Mexico” in which the problems 
of Anglo-American versus Mexican and Spanish land-owning customs and prac- 
tices are discussed, among other things, for the consideration of the Honorable 
Subcommittee, 

The loss of the community land grants has never been forgiven or forgotten 
by the rural Spanish-American population of New Mexico. To them, it is an 
unacceptable act of injustice, a moral violation of the social order. They have 
never or will they ever, in my opinion, resign themselves to the loss of their 
community land grants. The grants, in their eyes, have become the symbol of all 
that they have suffered at the hands of the Anglo Americans. From the time 
that the land grants were lost, groups of rural Spanish Americans, in desperation 
at the harsh impact of land loss upon their economie and social situation. have 
resorted to acts of what in reality are minor acts of violence such as fence 
cutting, the burning of buildings, and the slaughter of livestoek of the Anglo 
Americans moving in upon them. Amazingly enough, few acts of murder or 
personal assault have taken place. One cycle of such violence just ended in 
New Mexico and there is no reason to believe that similar cycles will not occur 
in the future. 

Jt is not enough to assist the village people to recover their land grants. 
Unless proper economic and political mechanisms are established, the viilage 
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inhabitants will once again lose their land grants through their inability to pay 
‘state and eounty land taxes. Therefore, it is vital that Congress address itself 
to this problem. Furthermore, the land without water has little value. In many 
areas in New Mexico, the rural Spanish-American village people are losing their 
water rights through default. Many village people retain their homes and small 
acreage while migrating outside New Mexico and do not return. As the years go 
by, the land is not farmed, the unused individual water rights are lost, and the 
amount of water available to the village people is sharply diminished. I would 
like to submit here another paper entitled “Recommendations for the Solution of 
Land Tenure Problems Among the Spanish Americans". 

It is an illusion to believe that the return of the community or even individual 
land grants would eliminate rural Spanish-American poverty. Small individually 
owned farms and ranches are simply not viable enterprises today. Perhaps the 
communal traditions of the people could be utilized in the formation of various 
types of cooperative farming; but, even then, agriculture will not suffice. How- 
ever, if the Spanish-American people are given aecess to the timber and other 
resources of the region it is possible that through a combination of agriculture, 
livestock, tourism, and local industry, a viable rural economy can be constructed. 
If this is done, the migration of these people to the urban slums of our larger 
western and midwestern cities can be slowed down if not stopped. Fhe govern- 
ment could well use northern New Mexico to develop models of economic develop- 
ment suitable to similar rural undeveloped areas in other parts of the world. 

It should be added at this time that many branches of government departments 
such as the Departments of Agriculture, Commerce, and Interior have seriously 
tried and are trying to develop programs to reduce poverty among the Spanish 
Americans, but that the majority of these programs, while helping many people, 
have not had the success that their administrators envisioned. I would like to 
submit for the consideration of this Honorable Subcommittee a paper that I have 
written entitled “Culture Conflict and Natural Resources”. It should be em- 
phasized that government programs to be successful must strike at the basic 
causes of poverty among the Spanish Americans and not at the symptoms of the 
economic illnesses that beset the Spanish Americans. They must also be adjusted 
to the specific local needs as defined by the Spanish Americans and meet with their 
aspirations and hopes for their future. 

Identity problems, apathy, hostility, and what can be called cultural schizo- 
phrenia are among the other causes of poverty that ought to be considered here. 
I am delighted to see that they are discussed in your bill. From the time of 
the American conquest until tbe 1930’s, the Spanish Americans did all in their 
“power to maintain linguistic, cultural, and social integrity against the onslaught 
-of Anglo-American dominance. They were defeated in the 1930’s. During the 
1940's, 1950's, and 1960’s, the full cultural drive in New Mexico was toward the 
elimination of ethnic and minority languages and cultures and eomplete accultu- 
ration into Anglo-American culture. The Spanish Americans caught in this drive 
paid a heavy price. They came to doubt the value of their native language, 
their native culture, and themselves. Many of them developed problems of 
identity crisis that found an outlet in alcoholism, juvenile delinquency, and 
drugs. Others struggled for acculturation and came to reject their own people; 
and still other Spanish Americans simply dropped out to save their integrity. I 
am personally convinced that before poverty can be fully overcome, the Spanish- 
American people must be given a full knowledge of the very significant historic 
contributions of their ancestors, of the value of the Spanish language, and of the 
importance of Spanish-American culture and traditional heritage. I am delighted 
to see this Honorable Subcommittee has addressed itself to this problem in 
H.R. 5937. I believe that a cultural renaissance of the Spanish-Ameriean people 
in both Spanish and English and of the Spanish-American culture must develop 
before poverty can be overcome among the Spanish-American people of northern 
New Mexico. 

I am sure that I am elose to exhausting the patience of the honorable chairman 
and the honorable members of this Subcommittee although I have not discussed 
other casual factors involved in the poverty of the Spanish-American people of 
northern New Mexico and southern Colorado. I would like to submit the 
following papers for the consideration of the Honorable Subcommittee as they 
have to do with educational problems, health needs and problems, and other 
areas mentioned in this bill. They are as follows: “Indian and Spanish Adjust- 
ments to Arid and Semiarid Environments”, “An Analysis of Certain Selected 
Causes of Poverty in San Miguel County,” “The Special Education Problems of 
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the Mexican Americans,” “Changing Spanish American Villages of Northerm 
New Mexico,” “Recommendations for the Solution of Land Tenure Problems 
Among the Spanish Americans," and “Cultural Factors in the Non-Delivery of 
Medical Services to Southwestern Mexican Americans.” 

In closing, I appreciate your kindness in listening to me and will be willing to 
submit to questions. 

Mr. HAwkrNs. Thank you, Dr. Knowlton. I think you have certainly 
given the committee an excellent statement. You have, I think, made 
several recommendations, particularly with respect to further in- 
vestigations on specific subjects. While many of those are within 
the jurisdiction of the committee, some are not. Obviously I think all 
of them relate to the investigation by the subcommittee. 

I have several specific questions to ask at this time. 

You have suggested that probably the revival of community land 
grants on a strictly agricultural basis may be obsolete at this time, that 
perhaps applieation could be made if they involved total economic 
involvement of various kinds as you have mentioned. You indicated 
that one of the papers you submitted to the committee does relate to 
this. Obviously what I think we are looking for is some viable solutions 
that can be made. Just to revive old problems is not enough. We are 
not here to engage in just simply citing injustices, but we are trying 
to reach solutions that are viable. 

Is it possible that there are some examples that do exist in New 
Mexico of how some of the communities might have developed in 
spite of all of the hardships, that have great potential for development 
and might be used as demonstration programs so that we could in a 
tangible way begin to demonstrate what could be done with the assist- 
ance of Federal agencies and what could be done by the persons who 
formerly were organized along the lines of community land grants? Do 
you have any specific suggestions of such examples? 

Dr. Knowtton. Yes. I think that Tierra Amarilla, under the leader- 
ship of Mr. Anselmo Tijerina, that an effort has been made to establish 
a cooperative farm. A group of very poor Spanish-American farmers 
have pooled their land and seem to be doing better than they were doing 
individually. They have also developed a medical clinic that I think is 
outstanding. | 

Ithink also that Project Help, although I am no longer familiar with 
it and I don't even know if it is still in existence, but when I was fami- 
liar with it, it was developing community projects, development of 
livestock resources, development of community sawmills and other 
economic activities that I think would be viable. 

There is a handicraft tradition among the Spanish Americans that 
has never received the support of the Federal Government that similar 
traditions have among the Anglo Americans. I think this is one thing 
of itself that cannot carry the load. It is one factor that can be 
developed. 

I think that the tourist industry should not be based on the coming 
in of large outside corporations to bring in outside workers to develop 
ski resorts and so on, but this should be village-based projects to en- 
courage tourism, to take advantage of the scenic wonders of northern 
New Mexico. I think this would help. 
~ I think we need to explore the timber industry. Also the possibilities: 
of other types of industries that can be related to the skills and the 
capabilities of these people. I think we do need some experimental proj- 
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ects in actuality. Many of our programs have been imported from the: 
outside and they have little relevance to the values, culture, problems, 
and aspirations of these people. These people know what. hurts them 
very well. I feel that they need to be taken into every aspect of economic 
development from the initial planning on down to the ultimate imple- 
mentation. I think this has been one of the gravest errors of many 
governmental programs, failure to utilize local skills.  . 

_ Mr. Hawxixs. I am quite sure the subcommittee would like to explore 
some of these examples which you have given us. Obviously, in these 
2 days in Santa Fe we will not be able to do so. 1 certainly believe 
that we will be able to allocate some time in the near future to explore 
some of these examples that you have given us. | 

. I do have one other question. I think we recognize that there have 
been several generations during this period since the treaty was signed, 
with Mexico. Do you feel that the interest in reviving the culture and 
safeguarding what really can be referred to as a birthright, that this. 
same interest is in the present generation of young people of Mexican 
and Spanish descent or are they more inclined to. want to pull away 
from it all and seek opportunities elsewhere ? Would they, if legislation 
such as we have suggested is passed, be encouraged to become stabilized 
here in their own home communities or do you think that is too late and 
that we have lost the interest of the young generation ? 

Dr. KNowrrox. I would like to say that the majority of the villages. 
are only half populated now, unfortunately, because of the loss of land 
and the lack of economic opportunity. Most of those who have migrated 
from villages did so in sorrow and tears. Large numbers, I am sure, 
would return. The mere fact they did not sell their homes, even though 
their buildings and homes are falling down, they will not sell them, 
they will not sell their land, is an indication of the deep rootage they 
have in the local village and their desire to return. Furthermore, in- 
terest in land grants is growing among the younger generation of 
Spanish Americans in New Mexico. In New Mexico these people know 
what has gone on. The stories of the land being lost have been passed 
down from grandfather to father and to son. It hurts as much today as 
it did two generations ago. They have never forgotten it. They can 
look 20 feet outside the doors of their homes and see the lands that 
their grandparents once worked and which are denied to them. The 
land issue has become the symbol of everything that the rural Span- 
ish-American people feel has been inflicted upon them. It is a symbol. 
We must accept it as a symbol, but also an economic reality. They want 
the land back, the young and the old, both alike. 

I feel that if the land can be returned to them under conditions so 
that they can keep it, it would be a symbolic act of justice, it would be 
a symbolic act of compassion. To the Spanish Americans, it will mean 
a recognition of the justices and compensation for these injustices. 
This is worth everything. | 

By the way, the Federal Government owns a tremendous part of 
these community land grants. It wouldn't be a matter of taking it just 
from private owners. I do feel that the land should be restored. There 
is a basic interest by the younger generation. 

Mr. HaAwxiNs. Thank you, Dr. Knowlton. 

Dr. Knowlton, the other members, I am quite sure, would like the 
opportunity to ask questions. 


178 

Mr. Benitez. ! 

Mr. Benrrez. Mr. Chairman, how much time do I have? I could 
inquire of this witness for a couple of days. Ten minutes or five 
minutes? 

Sd Hawkins. Let's try five minutes. I will not stop you. You know 
that. 

Mr. Benrrez. In the first place, I am most grateful to you for an 
excellent statement and for, I think, a very valid and effective effort 
in reflecting this situation. 

I think one thing I would emphasize is that the real pon is how 
the United States could profit from the richness, and pluralism in- 
volved in this community and this culture without, at the same time, 
becoming condescendent or paternalistic of feeling that what 1s being 
done is something for communities of secondary or marginal conse- 
quence. Do you agree with me on this? | 

Dr. KnowLrToN. Yes. I would like to say that there exists a tremen- 
dous cultural richness among these people. The native tradition in 
music, for example, and handicrafts, is a tremendous cultural rich- 
ness that could enrich all of New Mexico, all of the United States. 
Anyone who has been in these villages and who has heard the people 
sing and play and who has witnessed some of the religious drama, 
know just how rich a culture remains undiscovered and unknown and 
needs to be explored. Tt still lives. Tt has not been destroyed. One finds 
among them a tremendous poetic tradition that has never found an 
expression in English, the English language. I have had students who 
were dumb in English, but were very vocal in Spanish. Yet, they are 
never given a chance at the university to express their souls and hearts 
in the language of their own homes. I think this is vital. I think you 
have to give the people back their culture. I think you have to give 
the people back their heart before you can sometimes overcome the 
problems of apathy, despair, hopelessness, and self-rejection and of 
cultural rejection. 

Mr. BeNrrzz. This is precisely one of the main problems with which 
we are struggling in identifying the validity of cultural plurality and 
certainly culture language. The point that I was trying to drive goes 
further and it is this. I believe that at the time when the United 
States has had such a tremendous failure, a failure which is at the 
same time not the result of evil, but to a large extent of superficial 
assessment of problems, if we could achieve a turning inwards and a 
discovery of the variety of human expression and achievements and 
values, it would, I think, be a very valuable development to this score 
right at home. One has instances and occasions to know that there are 
other approaches to life than the ones we have been given. 

Dr. KNowrroN. Yes. I have had the pleasure of living in many coun- 
tries for & large part of my life, especially in Latin America. One of 
the things that shocked me 1n my relationships with the American com- 
munity was their blindness to the local cultures and languages, their 
refusal to learn the native languages, their tendency to form a culture 
island, & culture ghetto. The inability of many Americans to reach 
out into the native population, and I think this is our major weakness, 
parochialism, combined with a feeling of cultural superiority and that 
we have almost nothing to learn and that somehow we know it all and 
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all we have to do is to discover the truth, present it to the people, and 
they will automatically accept it as coming from us, a superior people. 

I feel one of the reasons we failed in Vietnam was the inabilitv of 
the Americans to reach out and tap the hearts and souls of the Viet- 
namese people, who eertainly did not want, many of those in South 
Vietnam, at least, did not want to be overtaken by the Communists. 

Mr. Brenitrz. Before I am cut off, let me get to the real core of our 
visit, which is this bill about which you just spoke. We have now 
moved to the political action sphere. I understand that you support 
fully H.R. 5937. Is there any specific recommendation you would like 
to make which, in your judgment, might improve it? 

Dr. KxowLroN. I think we need an investigation of the history of 
the whole land issue in New Mexico. It is concealed by passion, by 
fear, hostility, and animosities. I think, really we need to have this 
thing explored to find out exactly what happened to the land grants. 

Just yesterday I was at a conference in Denver where we discussed 
this. We looked at certain land grants and pointed out that very few 
people know the amount of fraud and violence that took place in the 
alienation of lands from the native people. No one knows this story. 

Mr. Benrrez. Yes. I think we are aware of that. I believe what the 
chairman was indicating, and I would share that position, is that 
such research or such investigation should not detract from the en- 
deavor to recitfy things as far as possible at present. 

Dr. KNowrrox. I would say that perhaps some sort of regional com- 
mittee could be set up following the model of the TVA and financed 
by the Federal Government, with considerable autonomy in northern 
New Mexico and southern Colorado, with the specific charge of devel- 
oping the economic, social, and cultural resources of this region for 
the benefit of its inhabitants, both Anglo-Americans, Spanish Amer- 
ican, and Indian. This committee should receive or should have mem- 
bershp on it of local village people as well as, say, government people 
and so on. 

Mr. BeNrrEZ. You are a professor of sociology from Utah? 

Dr. KNowrrow. Yes, that is right. | 

I think this is one thing that could be done. I do feel that the 
economic resources are there, only they are not developed. Let me give 
you just one minor example. There are many Spanish American 
farmers trying to live from the sale of chili and beans and so on from 
very small plots in what is basically a cold area. To my knowledge, 
there is not a single experimental farm in this whole area devoted to 
the development of crops and methods of farming specifically designed 
to meet the farming practices of the local Spanish-American people. 

The rehabilitation of the irrigation system is another thing that 
is important here. Also the protection of the water rights of these 
people is a very important thing, the development of small industries: 
1n this area, rural industries. This isn't enough either because they still 
have to sell the products at competitive prices. 1 think we need a 
large amount of experimentation. That is why I regard the formation 
of a regional committee with ample powers and properly financed that 
could, perhaps through experimentation, develop the basis of a viable 
economic system based on land. 

Let me point out that 1f we don't do this we are faced with a con- 
tinued flow of poorly educated, poorly trained people into the urban 
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slums of California, Colorado, Utah. This merely worsens the prob- 
Jems of those urban areas. It is not the fault of these people who are 
forced to migrate. They would much rather stay here. 

_I think we cannot solve our urban problems unless we can stabilize 
these people in their own rural villages. These are not just scattered 
farmers. Each little village is an urban nuclei in a sense. The fact 
that the people do live in villages means that the cost of developing 
adequate medical, social, and economic services is not as grave as 
it would be if they were scattered out over the landscape, as they are 
in the Midwest. You do have proper planning units, units that can 
serve as planning units, experimental units, they are there. 

Mr. Benrrez. You asked a question as to how, on the political level, 
to achieve these things and there are only two answers, local leadership 
and political participation and awareness of the effectiveness of the 
individual exercise of full political rights. 

Thank you. 

Mr. Hawxiws. Mr. Buchanan. 

Mr. BucHanan. Thank you, Mr. Chairman. 

Dr. Knowlton, I would also like to express my appreciation to you 
for a very graphic and indeed moving portrayal of an area of neglect 
and injustice to which, it seems clear to me, our country needs to 
address itself. Most of us tend to be a little provincial. I think our 
country is both great and good. I personally am aware, I think, of 
the problems of the Southeastern United States and some of the wrongs 
we have to continue to right and promises we have to continue to fulfill 
in that area of our country, and especially pertaining to black Ameri- 
cans. Your very clear portrayal of this very significant problem and 
the failure on the part of our Nation to deal justly and adequately 
with the problems of the Spanish American people in this area, has 
been very helpful to me personally and I thank you for it. 

Dr. Kxowrrox. 1 would like to say that I taught college in Georgia 
for 6 years and I have a tremendous amount of love and affection for 
the South. I left only because the humid climate was bad for my family 
or I would probably still be in the South. 

The problems of the rural Spanish American people of New Mexico 
are not so distant from those of the poor whites of the South. When 
one looks at the freight rates and the exploitation the South under- 
went after the Civil War, one can find a certain similarity between 
the history of the South and the history of New Mexico. 

Thank you. 

Mr. Hawxiss. Thank you, Dr. Knowlton. 

Dr. KNowrrow. Thank vou for the opportunity of being here. 

Mr. Hawkins. Dr. Knowlton, the papers you have left with us will 
be in the files of the committee. However, you did refer to some specific 
ones. I suggest, without any objection from the committee members 
or from you, that those that are relevant to the statement you read 
will be printed in the record in their entirety. 

Dr. KNowrrox. Should I leave this on the table? 

Mr. Hawkixs. Yes, please. Thank you. 

The next witness is Vincente Ximenes, president, American GI 
Forum of Albuquerque. He is accompanied byMr. Pete Jimenez. 
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STATEMENT OF VINCENTE T. XIMENES, PRESIDENT, AMERICAN. 
GI FORUM OF ALBUQUERQUE, ACCOMPANIED BY PETE JIMENEZ 


Mr. Hawkins. We welcome you to this subcommittee hearing. We 
do recall your visit to us in Washington and the opportunity we had 
to be with you. It is a pleasure, I assure you, to have you before this 
Subcommittee this morning. 

Mr. Ximenes. Thank you very much, Mr. Chairman. 

Mr. Hawkins. Do you have a statement? If so, your statement will 
be printed in the record in its entirety. You may wish to summarize 
and you may do so if you so desire. 

Mr. XIMENES. I will summarize from it. 

Mr. Pete Jimenez is the chairman of the American GI Forum in 
the State of New Mexico. He accompanies me here in the event of 
questions that might come up and which I cannot answer. I will let 
him answer whatever questions you may have. 

I heard the testimony of Dr. Knowlton. I certainly am in agreement 
with a substantial portion of what he said and specifically in regard 
to the land grants and what has happened before. I certainly will not 
go into that. | 

As to the question that you posed of him as to what we can do today 
to resolve some of these problems, I think I will be able to answer 
some of that or at least a portion of your concerns. 

There are some things that I do not agree with that Dr. Knowlton 
said. One thing we do not need is any more experimental programs. 
We have experimented with programs for the poor, now, for the last 
90 to 40 years. We have a substantial amount of evidence and informa- 
tion which would indicate to us the kind of program that would assist 
the poor and the minorities of this Nation. I think we are at the point 
where we have to implement some of those programs which have al- 
ready been put into the planning stages. | 

Secondly, it is very difficult to give to people anything, very, very 
difficult. We have tried it overseas. we have tried it worldwide, we 
have tried it in the United States. Unless we find the correct mechan- 
ism to transfer assistance from one group of government to another, 
we are not going to be successful in the outcome of the assistance that 
we provide to the poor and to the minorities of this Nation. 

I will go into that very shortly. What I will try to do is to see if I 
can improve upon H.R. 5937 and H.R. 50, the Full Employment Act. 
I will try to make some suggestions that hopefully will be of benefit 
to this committee in the process of making legislation. 

In 1970 there was a census profile of the poor. It involved about 58 
‘selected poverty areas. In that profile, I find the data and information 
which Congress and the Executive viewed or used is incorrect. In fact, 
it does not apply to the poor of this Nation. It applies to white, middle 
Americans. We make programs and try to resolve problems which are 
‘applicable to white, middle Americans, but not to the Chicano, not to 
the blacks and not to the Indians. 

Let me try and zero in on that statement. If we take the standard 
definition of unemployment, labor force unemployment, we find that 
the Spanish-speaking people of this Nation have about double the rate 
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of unemployment than the rest of the Nation. If we look at those 
profiles, we find that it is not only double the unemployment rate, it is. 
probably triple the unemployment rate. The reason is that the Chicano- 
who finds himself in the rural areas of this Nation; whether it be here 
in Moore County or in Rio Arriba County or in any other county in: 
this Nation where they reside, they will become so disenchanted with 
the system that they will not register for employment purposes and, 
therefore, they are not counted in the standard definition of what un- 
employmentis. _ | ! 

What are the long-range goals for assistance to the poor? As I 
see it, it would appear to me, at least for the Chicano, that it is im- 
portant that we do precisely what Dr. Knowlton indicated and that 
is that we improve upon the language, the cultural, the educational 
background of the people concerned. The educational policies of this: 
Nation should recognize these five things. The Chicano is different 
M any attempt to mold him into a monoculture is doomed to 

ailüre. | 

No. 2, the traditional edueation system is in conflict with the 
Spanish-speaking culture. 

No. 3, the preponderant number of Spanish-speaking people are 
poor or near poor. I estimate that about 30 to 35 percent of the 
Spanish-speaking people of this Nation received an ineome below the 
poverty level in the 1970 census. That is almost one-third below the 
poverty level. The preponderant number of Spanish-speaking people 
live together, the emphasis is together, in urban and rural barrios. 

Spanish is spoken in the barrio home The traditional education 
system does not consider any of the above conditions. The result, as: 
we have all come to know it, 1s failure on the very first day a Spanish- 
speaking child sets foot in a school. The rest is a history of low achieve-. 
ment, unemployment, poverty and the cycle repeats itself. 

I know that we said we would not go back and look at past injus- 
tices. I don't intend to do that. Let me just outline a few of the present 
injustices. | EE 

I would say, Mr. Chairman, that there are probably more Chicanos, 
Indians and blacks in the Southwest in the jails and penitentiaries: 
of this part of the country than there are in higher educational m- 
stitutions. 

If you really wanted to make a comparison to find out what insti- 
tution works and what institution doesn’t, it appears that the penal 
institution works quite well for us and the educational system fails 
us at every single level, including the one that I understand you are 
about to hear in regard to bar examinations. 

Now, what I have recommended here insofar as language and cul- 
ture is concerned is the use of the Spanish and English language 
from kindergarten through the 19th grade, but especially in kinder- 
garten and the elementary grades. 

Cultural advocacy in grades kindergarten through the 19th but 
especially in kindergarten and elementary grades. 

Finally, parent involvement. This is where certainly the Spanish- 
speaking people, the Mexican Americans of this Nation, are very, 
very likely to become involved in what is known as participation, one. 
thing that we have been accused of not doing or not wanting to do or 
being apathetic. The fact of the matter is that when it comes to 
education, the Spanish-speaking person's family is willing to do it if 
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it is done in a way that relates to him. If it is done in a way which 
relates only to white, middle Americans, obviously he cannot be 
expected to participate in the daily matters that concern the school 
‘System. 

The assistance relationship, as I see it, involves substantial resources 
from the Government on a long-range—and I figure 10 years—basis. 
The program is definitely not one that will reduce Federal Govern- 
ment allocation of resources to assist the poor. However, the long- 
ae returns, as I see them, should certainly pay off for these United 
tates. 

Let me talk about the short-range goals. The previous section on 
long-range goals was intended to show how the poor Spanish-speak- 
ing people should be prepared in order to set themselves free.of a life 
-of poverty. The cultural approach should provide the lift-off for a 
long journey. The short-range goals, on the other hand, are designed 
to tie in with the dynamic and perceptive wave of present and future 
-achievers who want to make a contribution to the elimination of 
poverty. 

Here is what I recommend. I recommend a bank for the poor. Now, 
that may sound rather odd, but we have been doing this almost from 
‘the entire inception of the history of these United States. We have 
had banks to assist those who are 1n need to develop. Not to grant, not 
just for income maintenance and, not just to assist them so they can 
‘live from day to day, which, I understand, is important and must be 
done, but if we are talking about development, then we have to talk 
‘about banks. We have to talk about credit. It makes no sense to me 
‘to set up a sewer system or a water system if the people who get that 
particular service are in no position to maintain it. The only way 
‘that it can be maintained is for this group of people to be able to 
produce and they must produce goods and services which can be sold. 
l Me way to do that, of course, is to provide a certain kind and type of 
credat. 

Now, the kind of bank that I am talking about 1s a little different 
from what we know of as a bank. We need a bank with three windows. 
A grant window, a technical assistance window and a loan window, 
all in one place. The bank would have a board certainly of local people. 
‘There would certainly be a national board, as was indicated here in 
the TVA suggestion of Dr. Knowlton, but what is different here is 
‘that we can package these things together and possibly assist on a 
long-range basis the poor Spanish-speaking people of this Nation 

“to produce goods and services. 

Now, we don’t need to experiment with that. We have done it 
before. I have done it overseas. I did it in Ecuador; I did it in Panama. 
It was a development bank. We created these development banks and 
they had three windows. Thev had a technical assistance window, a 
grant window, and a loan window and they packaged it together. 
‘This is a way that you can develop sawmills, you can process lumber, 
vou can process some of onr mineral resources of the West if we use 
those three windows for these people who need all three of them. The 
Interamerican Development Bank does precisely what I have indi- 
cated, but it is done overseas. Where we need it now is here in these 
United States, not only in the rural areas, but in the urban areas. 
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That is really the main recommendation that I have insofar as 
economic development is concerned. 

Now, I do not want to leave the impression that I am not concerned 
with the needs of the poor today because I have been talking about 
long range and short range. Yes, we are concerned. 

The profiles of employment published by the Bureau of the Census 
indicate that large numbers of women and elderly in the barrios and 
ghettos are sick or for some other reason cannot help themselves. 
Therefore, direct services and assistance without regard to contribu- 
tions are necessary. 

The profiles of employment also show that substantial numbers of 
heads of families work from 27 to 52 weeks of full-time work but 
receive an income below the proverty level. The immediate need for 
these poor families is pressure from the Federal Government for equal 
employment opportunities because the barriers of discrimination must 
be constantly broken down. | 

The profiles of employment show that large numbers of women in 
the selected low-income areas want jobs, but do not actively seek em- 
ployment. In the San Antonio Chicano poverty area, out of 11.100 
who wanted jobs, 8,800 were women, but were not actively seeking 
employment. In the black poverty area of Memphis, of the 8,500 who 
wanted a job, 7,400 were women. In the Puerto Rican poverty area 
of New York, of the 24,300 who wanted a job, 19,700 were women. 
In the three-State area of Appalachia, of the 19.600 who wanted a job, 
9.000 were women. The Federal Government has programs in place 
that should, at least for the immediate needs of the low-income fami- 
lies, be directed to those women who have an expressed desire to work, 
but encounter problems. 

Let me just very, very briefly conclude and tell you what I found 
in regard to the employment data that was published by these profiles 
of the poor. 

If we would take a look at the way the standard definition of unem- 
ployment is recorded, it would be 9.1 percent in Denver for the 
Spanish-speaking people at the time the survey was taken. If we dig 
Into those same figures, we find that for the Spanish-speaking people 
in Denver it was a 31-percent unemployment rate. 

Now, I realize that this figure that I have given you 1s very crude 
and I used a very crude method to arrive at it, but it 1s still better and 
it is more realistic than the data that the Government receives from 
its standard definition of unemployment. The same is true for all the 
other cities that I surveyed, San Antonio, New York, Los Angeles, 
Miami, and San Diego. > 

The least we can do in terms of assisting the poor is to use data. 
that, in fact, reflects the condition of the poor and not use the data 
that reflects the condition of white middle America. 

I wish to conclude by thanking this committee for giving me the 
opportunity to express my opinions. There are, however, opinions 
which are shared by the organization that I represent and are the 
opinions of many other Mexican Americans, Chicanos, and Spanish- 
speaking people of the West. _ 

I would be delighted to answer any questions that the committee 
has in regard to the statements which I have made. 
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Mr. HawxrNs. Your statement will be part of the record. 
[The document referred to follows :] 


PREPARED STATEMENT OF VICENTE T. XIMENES, CHAIRPERSON, AMERICAN GI 
FORUM OF ALBUQUERQUE 


I speak in support of H.R. 5937, the Mexican-American Rural Community 
Anti-Poverty Act. I support H.R. 50 and H.R. 2216. My statement however is 
specifically designed to improve upon H.R. 5937 and H.R. 50. | 


THE 1970 CENSUS PROFILES OF THE POOR 


The 1970 Census and the Census Profiles of employment in 58 selected poverty 
areas provide data and some insight as to the condition of the poor after a 
relatively short period (1965—1969) of attempts to assist the poor. The condi- 
tion of the poor by most measures shows an improvement. However, while the 
poor and minorities advanced an inch, the rest of society advanced a foot and 
the gap between the groups may have actually widened. 

I estimate that about 25 to 30 percent of the estimated 15 million Spanish 
speaking families and individuals in the United States had incomes below 
the poverty level in the 1970 year. 

In the selected poverty areas of the nation the unemployment rate for the 
Spanish speaking was twice the national average (9 to 12.7 percent), if the 
standard definition of labor force, employment and unemployment are used to 
calculate the unemployment rate. If one disregards the standard definition for 
ealeulating the unemployment rates and digs into the figures produced by the 
survey, the unemployment rates for Spanish speaking people in the surveyed 
poverty areas may reach as high as 20 to 30 percent. 

The employment profiles in the selected poverty areas of America provide us 
with some insight on the subject of assistance to the poor. In spite of the many 
outreach programs designed for the poor, large numbers of Spanish speaking 
people, according to the profiles, literally refused to participate in the labor 
force even though they. wanted to work. They would not seek employment 
through the establish employment service, nor, evidently, through the poverty 
outreach programs. The Spanish speaking poor preferred the protection of the 
island of poverty rather than the possibility of joining the main stream of 
economie life. 

I gather that the pain of discrimination and prejudice was part of the barrier 
that kept the Spanish speaking within the rural and urban barrios. It seems, 
though, that there were also deep cultural considerations for choosing to remain 
in his known and, to him, less hostile environment. 

The decision to remain is, of course, not because the Spanish speaking like 
to be poor, nor that they are lazy or unwilling to achieve. There is a desire to 
achieve, but not the way the present institutions insist that he perform. Once 
the decision is made to maintain eultural values and identity, the poverty cycle 
sets in and the numbers in the barrios increase or decrease depending on the 
decisions made and based on the discrimination and prejudice from withont 
and the attitude and cultural ties from within. The Spanish speaking people 
are evidently not willing to accept the melting pot theory. 

The decision to abide by cultural pull is, of course, a costly one in a system 
that does not recognize and in fact had almost abolished all roots and branches 
of the Spanish, Indian, and Mexican culture. The cost in terms of employment is 
heavy. The figures in the employment profiles, as I interpret them, show that 
although the Chicanos exerted great effort, they received below poverty level 
income and had high rates of unemployment in the poverty areas surveyed by 
the Bureau of Census. 


LONG-RANGE GOALS FOR ASSISTANCE TO THE POOR 


The long-range goals for the elimination of poverty should include kindergarten 
through college edueational systems that assist the poor as a group. There is à 
general agreement that the present system of education has failed the minorities. 
Therefore, the goals would necessarily include significant changes in the school 
system. 
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In the diseussion that follows I will limit myseif to the Spanish speaking 
aninority although what is written has general applicability to all other minority 
poor, especially the Indian. In approaching the assistance to minority Spanish- 
Speaking poor in this way, I intend to show some differences that must be rec- 
ognized in any program of assistance to the Spanish-speaking poor. For example, 
language is to the Chicano what race is tothe Black. 

Most of what is included in the following paragraphs has been discussed or 
attempted. in special geographic areas or in specific programs, There are literally 
hundreds of special bi-lingual projects. Others involve cultural dwareness and, 
of course, there are the ethnic studies. None are comprehensive, nor do they 
approach the problem on a national basis or at the source or specifically in 
reference to the elimination of poverty. 

The leng-range goal is cultural reinforcement with the necessary changes in 
the educational system. 

The educational policy of. the nation should recognize that: 

(1) The Chicano: is different and any attempt to mold him into a mono-culture 
is doomed to failure. 

El The traditional educational system is in conflict with the Spanish-speaking 
culture. 

(3) The preponderant number of Spanish-speaking people are poor or near poor. 

(4) The preponderant number of Spanish-speaking people live together in 
Urban and Rural barrios. 

(5) Spanish is spoken in the barrio homes. 

The traditional education system does not consider any of the above con- 
ditions. The result, as we have all come to Know it, is failure on the very first day 
a Spanish-speaking child sets foot in a school. The rest is a history of low achieve- 
ment, unemployment, poverty, and the cycle repeats itself. 

The program recommended for the above conditions and that may eventually 
lead to the elimination of unwanted poverty is as follows: 

A. Useof Spanish and English language from kindergarten through 12th grade, 
but especially in kindergarten and elementary grades. l 

B. Cultural advoeacy in grades kindergarten through 12th, but especially in 
kindergarten and elementary grades. 

C. Parent involvement. This is the area where self-help aspects should be given 
full opportunity. Obviously the methods used in a poverty area of Spanish-speak- 
ing people are quite different from those of white middle America. 

The assistance relationship as I see it involves substantial resources from the 
government on a long-range basis (10 or more years). The program is definitely 
not one that will reduce federal government allocation of resources to assist 
the poor. However, the long-range returns should be phetiomertal, and the self- 
help outpouring from the parents should be substantial relative to the money 
amounts contributed by the federal government. In addition there is the con- 
tribution to soclety, felt very deeply by the poor Spanish-speaking people, of 
their language, eulture, customs and developed skills. 

I wish to go no further than the pinpointing of where the federal government 
should allocate resources for the elimination of poverty in the long run. Secondly, 
I want to pinpoint the areas where self-help can be forthcoming from the poor. 

Much is made of the self-help needs of poor people. The issue finally comes to 
rest on the delineation of the areas where in fact self-help can be practiced. My 
experience leads me to believe that programs of self-help have been devised’ in 
areas where there is absolutely no possibility for the poor to engage in self-help, 
participation or contribution activities. When none of the above are forthcoming, 
the blame is placed on the “indifferent” poor. I have found: that maximum self- 
help, participation, and contribution can be obtained from the poor in the areas 
that affect their children. I've helped to build ard staff hundreds of schools by 
the self-help and local contribution and partictpation method. Finally, the spe- 
cific educational programs for carrying out the cultural reinforcement goals are 
obviously matters that can best be developed by persons more informed than I 
am on the subject of education and learning. 


SHORT-RANGE GOALS OF ASSISTANCE TO POOR 


The previous section on long-range goals was intended to show how the poor 
Spanish-speaking people should be prepared in order to set themselves free-of a 
life of poverty. The cultural approach should provide the lift-off for «+ long 
journey. The short-range goals, on the other hand, are designed to tie in with the 
aynamie and ‘perceptive wave of present and future achievers who want to make 
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a contribution to the elimination of poverty. The assistance relationship that re- 
quires contribution and self-help from the poor is the cornerstone of the sugges- 
tions that follow. Economic development with the support of a national credit 
system is the main idea proposed. 

Finally, the situation of the poor as reported by the Bureau of Census in the 
Employment Profiles of 58 selected poverty areas of the nation will be analyzed 
with some short-range recommendations based on the published data. 


A BANK FOR THE POOR 


If we are to release the energy and productive capacity of the poor as I’ve in- 
dicated above, there is a present need to create institutions that will absorb the 
released human energy and activity. One such institution is. the creation of a 
eredit system for the poor for economic development. The bank would be quite 
different from the present system. As I propose it, the bank would be a lending, 
granting and technical assistance institution. The capital and grant funds from 
the government would be available to individuals, cooperatives, community land 
grant boards, or companies for economic development. Grants could be made 
separate with loans and technical help. 

. Consistent with the theme of this paper that poor people have abilities and 
aspire to a better life, but on terms that do not destroy their cultural values, 
the credit system for economic development should provide some of the lift-off 
I spoke about earlier. The loans, grants and technical assistance could be for 
anything from art to a cooperative shopping center. Generally, I prefer small 
loans to many individual entrepreneurs rather than select, no-risk, large loans 
to a few. The risk is high, but, if ever we are to show faith in the people, at 
least this is one way to indicate it to them. 

The loan, grant, and technical assistance guidelines could be provided in the 
same way general revenue sharing is made available to local government. Broad 
areas of activity, no strings, priorities set by local bank board and a guaranteed 
5-year life for the program with the option to extend. The geographic areas 
for loans, grants, and technical assistance would be delineated by barrio, ghetto, 
Indian reservation, pueblo, or rural land grant area in the same way insurance 
companies exclude the poor areas from development loans. 

The draft bank plan could be made available to the poor of the barrios and 
ghettos through meetings with a cross section of poor residents. Modern sam- 
pling and hearings could be easily performed to get input from the poor. The 
negotiations with the poor could culminate in a White House Conference similar 
to those held for health, education, ete. Out of the White House Conference, 
a small committee of 10 or 12 could negotiate with the President. If the 
President would then take up the leadership as Lyndon Johnson did, the chances 
are good that the establishment, Congress and middle America would go along 
with the program of a bank for the poor. 

There is a need to explain the thrust of the long- and short-range proposals 
advocated above. Clearly they are intended as new initiatives. The consistent 
theme of self-help and contribution are also clearly intended as new methods 
that will insure suceess, staying power and depth of support for any program 
undertaken. 

The obvious question is—What about the poor of today? The obvious answer 
is that no matter that the present assistance is of questionable value toward 
the elimination of poverty, the poor must eat. Nor do I imply in the above that 
all the poor can engage in self-help and contributory programs. The profiles 
of employment published by the Bureau of Census indicate the large numbers 
of elderly and women in the barrios and ghettos who are sick or for some other 
reason cannot help themselves, and, therefore, direct services and assistance 
without regard to contributions are necessary. I’m speaking of the attempt to 
reduce welfare payments and services to the poor even though the payments 
and services are to persons and families that are either incapacitated and/or 
their income from work performed is insufficient to provide for all their needs. 

The profiles of employment show that substantial numbers of heads of families 
worked from 27 to 52 weeks of full-time work but received an income below the 
poverty level. The immediate need for these poor families is pressure from the 
federal government for equal employment opportunities. The barriers of dia- 
crimination must be constantly broken down. 

The profiles of employment show that large numbers of women in the 
selected low income areas want jobs, but do not actively seek employment. 
In the San Antonio Chicano poverty area, out of 11,100 who wanted jobs, 8,800 
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were women, but were not actively seeking employment. In the Black poverty 
area of Memphis, of the 8,500 who wanted a job, 7,400 were women. In the 
Puerto Rican poverty area of New York, of the 24,300 who wanted a job, 19,700 
were women. In the three-state area of Appalachia, of the 12,600 who wanted 
a job, 9,000 were women. The federal government has programs in place that 
should, at least for the immediate needs of the low income families, be directed 
to those women who have an expressed desire to work, but encounter problems. 

The profiles of employment show that the statistical data used to devise 
national plans and budgets of assistance, economie development employment, 
ete. do not reflect the real conditions of the people in the poverty areas. The 
national plans reflect the needs and conditions of middle America. The full 
employment budget for the nation, for example, does not include the vast 
numbers of minorities in the low income areas who want to work but are not 
actively seeking work. Since they are not actively seeking work, the statisticians 
and economists exclude them on the assumption that they did not cast their vote 
for a job. That is to say they did not register for a job. 

The results of this erroneous process obviously cause the national planners 
to make the wrong conclusions in their national plans for employment. The: 
exhibit (Chart No. 1) labeled Unemployment Rate and Underemployment,. 
Spanish —, 1970 is presented to indicate the need for an overhaul of U.S. 
statistics for planning purposes. ` 

The information in the chart is from the Employment Profiles of selected 
Low Income Areas. The unemployment rates in the selected low income areas 
were calculated by applying the standard definition of labor force, employment, . 
and unemployment, that is, persons sixteen years of age and over either em- 
ployed or actively seeking work. The unemployment rates for the Chicanos in 
the cities of Denver, San Antonio, New York City (Puerto Ricans), Los An- 
geles and San Diego are shown in the dark shaded part of the chart. The figures 
in the dark-shaded part of the chart are included in the national plans. 

If we dig into the survey data we find significant numbers of persons in the 
poverty areas who do want a job but for a number of reasons do not seek it. 
These persons should be placed in the ranks of the unemployed but are not. I have 
erudely attempted to show in the chart what the actual unemployment in the pov- 
erty area is if we include some of the persons excluded in standard calculations 
of the labor foree and unemployed. The unemployment, or perhaps underemploy- 
ment might be a better word, increases significantly in every city and selected 
area for both Spanish-speaking people and Blacks. 

There is much refinement needed in the figures I present in the unshaded area 
of the chart. The only thing I can really claim is that my figures of unem- 
ployment and underemployment are closer to the truth than those used by the 
national planners for determining goals for the nation or the minorities. The 
conclusion is that for purposes of immediate assistance the least that should 
be done is to utilize statistical data that truly reflects the conditions of the na- 
tion and the poor and minorities. 


Mr. Hawxins. We thank you. As usual you have done an excellent 
job. We certainly want to commend you. 

I will call first on Mr. Buchanan. 

Mr. Bucuanan. Thank you, Mr. Chairman. 

I, too, want to take this opportunity to thank you for your most 
valuable testimony. 

One of the other hats I wear in the Congress is as a member of the 
International Relations Committee, formerly the House Foreign Af- 
fairs Committee. What you say is true about the development banks. 
They have worked in other lands. We have heavily supported such 
things in other lands. I see no reason why the same concept could not 
be usefully employed here in the United States. | | 

Do you have any idea as to the cost of this? 

Mr. Ximenes. Congressman Buchanan, I did not try to go into the 
cost situation, although it is possible to do, it is fairly easy to do be- 
cause we already know from experience the amounts that it takes to 
run à bank of that type. That can be done very easily. The structure 
can be set up fairly easily too. What I was trying to do here is to see 


189 


-266- 
UNEMPLOYMENT RATE 
AND 
UNDEREMPLOYMENT 
SPANISH SURNAME 
1970 
EN Unemployment Rate 
/ Percent C] Unemployment Rate and. 
43.9 Underemployment* 
4 n 
2.4 
f 

31.6 

D 
27.0 

L| 
10 

E 

Bou 

d irs 

Wary M 

ES D EE 

ES EU. 

| YR Sl 

p SURE A 

E 


Denver San Antonio New York City Los Angeles Miami 
(Puerto Ricans) 


* 
Persons not in the labor force who want regular jobs now and intend to look for. 
Work, may look, may want a job, would want a job if no problem existed. 

Source: U.S, Dept. of Commerce Bureau of the Census, 1970 


if we could take some new initiatives in terms of the poor and the peo- 
ple who are in need. If the concept sounds like it is acceptable to Con- 
gress, there is no doubt about our being able to go ahead and set up 
the structure fairly easily. It 1s easy in setting it up on paper, I mean, 
and difficult in terms of getting people to work it out. 

Mr. Bucuanan. I think that is an idea well worth considering, and 
also your ideas on education I find provocative. It would seem to me 
that our country is not only a melting pot, but a rich mosaic of many 
peoples, cultures, and ethnic groups, and it seems to me that it would be 

of great value to the whole country to preserve the cultural values of 
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groups such as the Spanish-Americans. Certainly if we are going to 
solve these real problems, as you have pointed out, we have to deal with 
the realities, such as the need for the use of the Spanish language. 

Mr. XIMENES. I might just expand on what you have indicated. I was 
overseas, like Dr. Knowlton indicated here a while ago, and I found 
no difficulty in sending my youngsters to a school that taught English 
in the morning and Spanish in the afternoon, no matter what grade 
they took. It could have been arithmetic, it could have been geography, 
it could have been history. They took both languages at the same time. 
They are perfectly normal. They have no problems. In fact, it was an 
asset rather than, as we have been told heretofore, that language is a 
liability. As you well know, in our case in the Southwest, we were al- 
ways told that we had to learn the English language in order to get a 
job. At 6 years of age, I am not looking for a job, I am looking for an 
education. By the time I get to the 19th grade, I will have mastered the 
language, as well as the necessary skills to get a job. 

Mr. Bucuanan. Frankly, I wish every American child could have 
the opportunity to master two languages, rather than one. I think it 
is a special asset. 

Thank you, Mr. Cbairman. 

Mr. Hawxins. Mr. Benitez. 

Mr. Benitez. Thank you, Mr. Chairman. 

I have two things to say. I think your testimony was excellent. 
Furthermore, it is looking to the future and is optimistic and realistic 
in viewing new and possible approaches to lasting problems. 

Now, I would like to say that as far as I am concerned, and I am 
sure as far as the subcommittee is concerned we would greatly appre- 
ciate your development ideas and having the benefit of your specific 
recommendations as to projects. 

You had said also that you were going to make recommendations 
concerning H.R. 50, and perhaps you can do that later, if you wish. 

Thank you. 

Mr. HaAwkxiws. Mr. Ximenes, I just want to attempt to clarify one 
point. I certainly agree with my colleagues that we consider the re- 
development idea which you recommended to this committee. May I 
ask whether or not that idea would be applied with respect to the 
total problem of poverty, or is the idea of an economic development 
program designed to reach those persons who may, let's say, be directly 
assisted by some type of à manpower program as contrasted with an 
economic development. In other words, what extent is the idea of a 
bank or the economic development idea which you have suggested, a 
part of a total program or is it the main thrust of the program that 
you are suggesting that would help to alleviate poverty among persons 
of a cultural group? 

Mr. XrwENzs. The concept is national in scope. It would apply to 
any group, any minority group certainly, and even the white poor. . 
^ Mr. Hawxrns. Any disadvantaged group? 

Mr. XIMENES. Yes. 

. The idea that I have tried to express to you is that we need to put 
those three items together and not separate them out; that is, man- 
power in one pocket and loans, Small Business Administration, in 
another: pocket, and grants in another pocket. Our experience in the 
past has shown us that we haven't been able to mesh these three items 
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so that they will come together, yet we were able to do it in other 
countries where evidently in other countries we could set up a develop- 
ment bank and have these three items in that bank. There would be 
input from the local community in terms of what kinds of develop- 
ment would take place or where it would take place, the geographical 
areas that it would take place in. It is new as far as we are concerned. 
I think it is a new idea that has to he tried. | 

Mr. HawxiNs. It is certainly something which I think has given 
us much room for thought. It is the first time that it has been suggested 
to this subcommittee. I certainly want to express warm and enthu- 
siastic approval of the idea. My understanding is that it would be 
coordinated with other programs, and not exclusive in its approach, 
but that it would be a fundamental part of any community develop- 
ment program that would include education, employment, social serv- 
ices, and whole range of ideas and programs. 

We certainly want to commend you, Mr. Ximenes. 

I think you made a reference to H.R. 50. Did I understand that 
you would submit this? | 

Mr. XrwrNzs. Only to the extent that H.R. 50 has one section to 
do with the improvement of small business enterprises. This idea that 
I presented would certainly fit in with that section of H.R. 50. | 

May I just conclude that the idea of the concept is this. What 
brought this on is more from experience than anything else. I was 
overseas and we tried to give things to people. When the program 
was phased out, we left the people there with a bad taste in their 
mouths because we did not know how to give. What we are talking 
about here, it doesn't matter whether the people are from overseas or 
from Vietnam or from South or North America, the key, as I see it, is 
how that assistance is made available. The person that receives that 
assistance must have an equity in whatever program is involved and 
I mean a real equity. I am not talking about the OEO participation 
route, which we were not able to really make work. I am talking about 
a real equity in terms of a person saying yes, I will accept your tech- 
nical assistance, yes, I will accept your grant and now there is a loan 
involvement which I am going to have to put something into it. It 
need not be money. In the case of the land grant people, it could be 
land that they have which they can put up in terms of a contribution. 
It 1s their land and they can produce on it. | 

I have found that when we were able to get people together, and 
incidentally I have built a lot of schools overseas on that very concept, 
which is one in which the individuals put up some of their time and 
effort into & school, then that school works. I have also seen where 
we have built schools and hospitals and clinics overseas that never 
got a patient through their doors. The difference was how that particu- 
lar assistance was made available. 

Mr. HawxiNs. Again, I wish to thank you and commend you for 
your very excellent statement. 

We have been very pleased to have both of you here today. 

I understand that Mr. Cruz Reynoso of the University of New 
Mexico Law School is in the audience now. | 

Professor Reynoso, we had called. you earlier and you were not 
present so we went on to the next witness. We will be very glad to 
take you now as the next witness. TE ; 
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| We are very pleased to have you here today. | | 
- I do have your prepared statement which will be entered into the 
'record in its entirety at this point. We would appreciate your giving 
us the highlights of this statement. Certainly we look forward to what 
recommendations you will make to the subcommittee. | 


STATEMENT 0F CRUZ REYNOSO, PROFESSOR, UNIVERSITY OF NEW 
| MEXICO LAW SCHOOL | 


. Mr. Reynoso. Thank you, Mr. Chairman. It is a delight to be here 
and to see you in New Mexico than in your more natural habitat of 
California. I am delighted to be here before your committee. I am 
particularly pleased that you permitted me to come forward here 
today. My principal concern here this morning is House bill 2276, the 
bill pertaining to the bar examinations. I understand most of the folk 
who will be discussing this will be doing this tomorrow. I very much 
appreciate the opportunity. | 

I further understand that you are pressed for time so I will just 
highlight what I have indicated in my prepared testimony. 

I have been concerned since I have been an attorney about the very 
low representation of minority groups in the bar, initially the bar 
in California, now in New Mexico, and generally in the country. 

In 1968 I was assistant director and then director of the rural 
legal assistance program, a large legal services program we had. There 
were over 40 lawyers. When I became director, we had at that time, if 
1 remember, only three lawyers who were of Mexican descent and bi- 
lingual. Our clients were over 60 percent Chicano. Many of them 
could speak only Spanish. We felt that we could do a better job of 
representing our clients if we had a good representation of Chicano 
and Spanish-speaking lawyers. | | 
: We had a group that was funded by OEO and called the Council 
on Legal Education Opportunity, CLEO. I am serving as the presi- 
dent right now of that organization. That organization was set up to 
try and experiment with different ways of bringing minority and the 
poor into the law schools. That experiment has been highly successful, 
particularly pertaining to the Chicanos. In 1968, for example, there 
svere only 180 Chicanos in all of the law schools throughout the country 
and that figure has now been increased to over 1,200. It has been a very 
Successful program. We have more to do. Regrettably many of those 
graduates of the law schools are unable to pass the bar examinations. 
Quite ironically we sometimes earlier identified students who worked 
for us during the summer as students who would just make marvelous 
lawyers and who were exactly the same type of young man or young 
*voman we need to give us the type of balance we needed so we could 
better represent our clients and we sometimes made early offers, that 
is, when the student had only finished the second year of law school and 
we would make an offer of employment and much to our chagrin later 
on the individual failed to pass the bar. Most did get through after 
the second or third time. I know of several who today have never 
passed the bar and that we had clearly identified as having good legal 
minds and having the sort of philosophy that we thought would better 
serve our clients, particularly the Chicanos, but the other minority 
groups that we represented as well. | 
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While many good steps have been made in terms of getting more 
minorities and poor into the law schools, a big stumbling block to some 
1s getting past the bar. Therefore, the bill, the proposed bill, is a highly 
imaginative bill to try and get us-over this problem. 

I personally do not view the bar examination as merely a valid 
way of testing whether or not the individual will, in fact, make a good 
lawyer. That comes from two experiences, one as a lawyer and as a 
person who has hired graduates of law schools where I have identified 
personally individuals whom I thought would make fine lawyers and 
they failed the bar once or twice and sometimes more than that. Sec- 
ond, the last.3 years I have been teaching law school on a full-time 
basis. I work with many of these students for 1, 2 or 3 years. I tell my- 
self sometimes that is exactly the type of lawyer that 1s going to give 
the State of New Mexico a fine member of the bar and that person, he 
or she, will make a fine contribution, then they fail the bar. I have 
got to ask myself not what is wrong with these individual$ whom I 
know and I know their thinking in terms of legal argument and it is 
sound and yet they fail the bar. I have to ask myself what is wrong 
with the bar. ` i 

Now, I have had a long dialog with members of the Board of Bar 
Examiners and others interested in the examination process. They say 
that certainly the bar examination procedure is not the best of all pos- 
sible worlds, but in an imperfect world, it is the best we have been 
able to do. - | 

I guess I wouldn't necessarily have a quarrel with them if we did 
not end up with the ill effect that a disproportionately large number 
of minorities failed to get through the bar. When we combine that 
disproportionate failure with my own lack of faith in the bar examina- 
tion, it 1s really testing whether or not those folk are going to make 
good lawyers. I come down supporting this bill which simply aims, 
it seems to me, to find new avenues of testing these individuals to see 
whether or not they will make good members. 

I suggest in my testimony that with the setting up of a Federal 
bar commissioner, if you will, the committee under section 1103, that 
committee will be able to experiment with how you can get more of 
those minority members into the bar and yet test real competence. 

Let me suggest just a couple of matters to be explored that I think 
have great hope and where the local State bar examiners and the 
respective supreme courts now feel restricted. It seems to me that this 
bill, if it passed, would allow that sort of experimentation. After the 
Second World War, and I think after the Korean war, many young 
men who were drafted and who had finished their legal education but 
had not had a chance to take the bar or who had taken tthe bar and 
failed, were admitted into the bar automatically after the war. You 
have folk who are members of the bar who never took the bar 
examination. 

I found it interesting a few years ago when I was involved in this 
type of litigation in California that the gentleman who was then 
head of the Bar Examination Committee in California had never 
taken the bar examination himself, yet he was à prominent member 
of the California bar. We have at least one experiment where folk 
have not taken the bar examination and yet have made good members 
of the bar. It seems to me that this new committee could experiment 
with the notion of whether or not if they took a careful look at the 


194 


individual, including their scholastic record, what sort of individual 
is he or she, is the person apt to make a good member of the bar, and 
on that sort of an analysis decide that, in fact, the person is qualified 
to practice law. That would be a nice experiment to have. 

Second, one of the matters that we have urged is the matter of an 
internship. One of the best ways to know whether or not a person 
will make a good member of the bar is to give them a shot at being 
lawyers. If that could be done for 6 months or 12 months or 2 years, 
whatever, I think that, in fact, would be à good way of finding out 
whether or not the person can be & good lawyer. | 

We have other avenues that are open that we happen not to have 
in New Mexico like the diploma privilege where a person becomes a 
member of the bar upon graduation. It seems to me that an important 
factor to me is that we have a high percentage of young people, 
sometimes not so young, of minority descent, minority groups, who 
are failing the bar and whom I feel would make good members of 
the bar and who would give a good representation particularly to 
those geographic areas and those communities in New Mexico and 
elsewhere in the country that do not now have representation. This 
bill would permit us to look at other avenues of approach to having 
those folks become members of the bar. 

I know it is true in New Mexico, and certainly it is true in other 
areas, where there are geographic areas with large minority popula- 
tions where you simply find no minority lawyers in those areas. I can’t 
help but be reminded of the middle 1960's and the height of the civil 
rights movement when blacks needed lawyers very badly in places like 
Alabama and so on. Some folks asked where were the black lawyers 
to represent them, surely they would have an interest in FU 
the black people with civil rights problems. They looked around an 
those lawyers just didn't exist. It was right and proper to have many 
of the northern lawyers to go down and give these folks an assist. 

We just need, I think, a far better balance in the bar. While all of 
my testimony goes to that, I just want to add one further word, if I 
might, on House bill 5937. I particularly like that portion of the bili 
which calls for the study of whether or not, legally speaking, what was 
right was in fact done or not done in terms of the U.S. Supreme Court 
and in terms of the Land Commission set up the last part of the last 
century and worked for many years. 

I talked to a colleague of mine by the name of Ted Theodore Par- 
nell. He has done some studying and has concluded, together with 
some students that have done some studies with him, that the U.S. 
Supreme Court failed to apply the Spanish and Mexican Laws in their 
decisions pertaining to land grant issues that came before them and 
that the effect of that is the Treaty of Guadalupe Hidalgo was not 
followed when we said that we as a country would respect the property 
rights of the individuals who lived in the Southwest. 

Were Congress to reach the same conclusion that Professor Parnell 
reached, we don’t have to worry about remaking history, we have the 
power and the resources now to live up, if you will, to the promises 
that we made through that treaty to the then residents and their 
ancestors who lived in the Southwest. I think we have the resources 
and I think we have at hand the capability of trying to undo some of 
those wrongs. I just commend particularly that sort of study. I have 
faith that the Congress of the United States will reach the same con- 
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clusion that my colleague has. Once reaching that conclusion, once 
reaching the conclusion that we might have promised and we failed to 
live up to that promise, and once reaching the conclusion that we have 
the resources now to do something about it, the Congress will, in fact, 
do something about it. 

I will be more than happy to answer any questions as pertains to my 
testimony. 

Mr. Hawxtns. Thank you. 

Your full statement will be a part of the record. 
- [Fhe document referred to follows: ] 


PREPARED STATEMENT OF CRUZ REYNOSO, PROFESSOR OF Law, THE UNIVERSITY 
or NEW MEXICO 


Mr. Chairman: Thank you for the opportunity to testify this morning. I regret 
that I will not be in town tomorrow when most of the witnesses will testify on 
House Bill 2276. I speak in support of H.R. 2276. The bill provides an imaginative 
approach to a problem which is becoming an increasingly serious one in the 
administration of justice and the right of counsel for poor people and minorities. 

A perusal of the attached exhibits will indicate that the pass rate of minorities 
on the bar examination is greatly below that of non-minority applicants. In New 
Mexico, for example, in the last few years approximately 40 to 45% of the minor- 
ities have passed the bar while approximately 75-80% of the non-minorities have 
been successful. This low pass rate of minorities has serious consequences. Thus, 
while New Mexico has a large representation of minority groups (approximately 
50% of the population is minority), the percentage of attorneys belonging to 
those groups is very low. While 40% of the population is Chicano, only approxi- 
mately 7% of the attorneys are Chicano. While 7-8% of the population of the 
State is Indian, the number of Indian attorneys practicing in New Mexico is so 
small as to have the percentage be zero. While Blacks represent 2-3% of the 
population, I khew of no Black lawyers practicing on a full-time basis in the 
State of New Mexico. There are a few Indian and Black lawyers that belong to 
the New Mexico Bar but, to my knowledge, they are not practicing here on a 
full-time basis. 

A further review of the attached exhibits will indicate that there are counties 
in New Mexico which have large minority populations, particularly Chicanos. 
and which have no minority lawyers. Very often, because of language, ethnic and 
racial considerations, a poor or minority client will feel that he or she can be 
better represented by a lawyer of the client’s ethnic or racial group. It is this 
choice which is not presented in the geographic areas where no minority lawyers 
practice. 

While the situation in terms of minority representation in the bar is serious 
in New Mexico, in fact the situation is even more serious in many states in the 
South with respect to Black lawyers and in the State of California with respect 
to Black and Chicano lawyers. For example, one exhibit indicates that in 1973 
there were fewer than 200 Chicano lawyers out of a lawyer population ef over 
99,000 in the State of California. 

A further consequence is that the minority law students are discouraged when 
the reality faces them that the percentage of minorities passing the bar examina- 
tion is as low as it it. While it is difficult to assess the exact effect this has on the 
minority law students, my observation has been that the loss of a sense of confi- 
dence is a strong negative factor in the law school experience of minority stu- 
dents. The second effect is a sense of bitterness. 

I had to face the seriousness of the above considerations when in 1968 I was 
named Deputy Director and shortly became Director of California Rural Legal 
Assistance (CRLA). CRLA is, and was at that time, a large legal services pro- 
gram serving the rural areas of California. A majority of the clients served 
were minority, with perhaps 60% of the total number of cilents served being of 
Mexican ancestry. Many of our clients spoke only Spanish. We felt we could do 
a better job of representing our clients if we had a good representation of Chi- 
cano and Spanish-speaking lawyers. At that time it was practically impossible 
to hire the lawyers, inasmuch as the law schools had very few minority stu- 
dents graduating. For example, in 1968 only three Chicanos graduated from all 
the major California law schools. 
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In about 1968, because of the interest urged upon the Office of Economic 
Opportunity, the Council on Legal Education Opportunity (CLEO) was estab- 
lished to assist minority and disadvantaged students to enter law schools. That 
program and many other programs sponsored by individual schools have had an 
important impact in increasing the number of minority students in the law 
schools. By way of example, in 1968 there were only 180 Chicanos in all of 
the accredited law schools throughout the country. That number increased to 
$81 in 1971 and 1,259 in 1973. While that figure represents scarcely more than 
one percent of the 106,102 students enrolled in the over 150 aecredited law 
schools in the country, it manifestly was a large increase in the total number 
of students. The CLEO experience thus has been a very successful one in opening 
the doors for minority and disadvantaged students into the law schools. Mani- 
festly, more needs to be done, but a start has been made. 

As a consequence of the increased number of minority law students, more have 
been graduated from the law schools. Eventually we succeeded in having nearly 
half of the over 40 attorneys in CRLA be Chicano and/or billingual, Our duty to 
represent our clients with the best legal assistance was facilitated by that type of 
representation on our legal staff. 

Regrettably, many of the minority students, while being admitted to the law 
‘schools and while graduating, meet a hurdle which to many has been insur- 
‘mountable—the bar examination. In CRLA we hired many summer law stu- 
dents. Among the law students were many minority students who excelled in 
their legal work during the summer—some excelled to the extent that we made 
early offers of employment. You can imagine our frustration when, upon gradua- 
tion, many of the minority students that we had identified as having special 

legal talent failed to pass the bar. While most passed on the second or third 
try. I know of some graduates who have never been able to pass the bar exami- 
nation. We considered it a great loss to us as an organization and to our clients 
when those bright, knowledgeable young men and women were unable to pass 
the bar. In a larger sense it was a loss to the legal profession and to the commu- 
nity at large. 

During the last three years I have been teaching on a full-time basis at the 
University of New Mexico School of Law. I have seen some of the students and 
‘bar applicants from a different perspective. I have had occasion to observe them 
and their work for one, two or three years. Many minority students who, in my 
opinion, will make excellent lawyers and be a credit to the legal profession 
have failed to pass the bar. The question I have to ask myself since I know 
those individuals is not what is wrong with the applicant; rather I must ask 
the question, “What is wrong with the bar that does not properly test those 
individuals whom I know are absolutely competent to practice law?’ 

Those who administer the bar examination in New Mexico and other states, 
‘the supreme courts and the boards of bar examiners of the respective states, are 
performing their duties as they see them. I have had ongoing discussion with at 
‘least one prominent member of the Board of Bar Examiners in New Mexico who 
firmly believes that the bar examination procedures, while not perfect, are the 
best procedures that have been devised to date. 

I supnort H.R. 2276 for two reasons: 

(1) The continued excessive fail rate of minorities is so serious that a solution 
to the problem needs to be found and found quickly. I am not convinced that the 
bar examination in fact tests the ability to bea good lawyer. Thus, I must ob- 
ject to anv testing device that does not, in my view, examine whether or not 
the individual will | be a good lawyer and at the same time has a disproportionately 
harsh effect on minorities. 

(2) This bill provides an avenue for the special bar committee mentioned in 
‘Section 1103 .of the bill to experiment with other bar examination procedures 
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"which will àt the same time test the competence of and not discriminate against 
minority group members. I find that possibility a very exciting one for the 
applicants and for the legal profession, I would hope that such experimentation 
will prove as successful in admitting minorities and disadvantaged into the bar 
as the CLEO experience, which I previously Weser. has been for admitting 
minorities and disadvantaged into law school. . 

Let me suggest a few possible approaches: 

First, the examination could be simply an investigation into the background 
of the individual to see whether, taking his or her entire background into con- 
sideration, including academic background, the person will make a good lawyer. 
A historical example may serve as well. After the Second World War many 
individuals were admitted to the bar without having taken the bar examination, 
"This even included some who had failed the bar examination previously. I have 
found no evidence that those lawyers performed less-capably than those who 
were admitted after having passed the bar examination. I.found it of interest 
that a few years ago a lawyer admitted to the California Bar without the 
benefit of having taken the bar examination was serving as chairman of the 
committee on bar examinations. This experience suggests to me that the special 
bar committee may want to experiment with similar ways of admitting minority 
group applicants into the bar. 

Second, the best way to find out whether a law graduate will in fact be able 
to practice law is to actually give that individual the opportunity. Regrettably, 
we have not been able to test whether individuals who failed the bar would 
nonetheless make good lawyers. Another possible "test" whieh might be devised 
by the special bar examination committee would be an internship for six months, 
a year or as long as the committee deems appropriate. In this manner, the appli- 
eant, under close supervision of members of the bar, would be able to be screened 
to see whether his or her performance would meet the standards of competence 
to practice law. 

Third, the special bar examination committee might experiment with respect 
to other testing mechanisms. For example, instead of asking an applieant to 
answer a question in 30 or 40 minutes under the intense pressure of the bar 
-examination, a part of the test might be giving the examinee a memorandum 
with a set of facts. The applicant might be asked to go to the law library and 
write a memorandum analyzing the legal theories which apply to the fact 
situation. This would be a far more realistic way of assessing whether or not the 
-applicant ean “think like a lawyer." 

The above are by way of suggestions only. The committee, in eooperation with 
local bar committees, would be free to experiment with many other ways of testing 
legal competence. 

The above opportunity should free the local bar examination boards from the 
restrictions that have prevented their experimentation. It would be my hope 
that the local bar examiners and the supreme courts of the various states affected 
would welcome this federal effort. 

The legal profession is one of the most important professions in making a 
democracy work. Each important profession, particularly the legal profession, 
must find within it adequate representation of the various racial, ethnic, sexual, 
religious and geographic interests. The exclusion of any of those groups weakens 
the profession and weakens democracy. After all, it is from the legal profession 
that the judges are selected, and it is the judges who interpret the laws and set 
the tone for the administration of justice. I welcome the effort of this committee 
and the introduction of H. R. 2276 as a step in the right direction to ‘‘democratize” 
the legal profession. | 
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| EXHIBIT 2 
ATTORNEYS, CHICANO AND NON-CHICANO, AND THEIR POPULATIONS IN NEW MEXICO 


Sources: 1972 Directory of New Mexico Bench and. Bar, Published by State 
Bar of New Mexico. General Social and Economic Characteristics, New Mexico ; 
E.S. Department of Commerce, Bureau of Census, PC(1)-C33, Tables 119, 129. 

1. Total population (1970) : 1,015,998. 

2. Total Chicano population : 407,286. 

3. Total non-Chicano population : 608,712. 

4. Total resident attorney population : 1,199 (1972). 

5. Total resident Chicano attorney population : 85. 

6. Total resident non-Chicano attorney population : 1,114. 

7.1./4.: 1 resident attorney for every 847 New Mexico citizens. 

8. 2./5.: 1 resident Chicano attorney for every 4,792 New Mexico Chicano 
citizens. 

: 9. 8./6.: 1 resident non-Chicano attorney for every 546 New Mexico non-Chicane 
citizens. 

10. The non-Chicano resident of New Mexico have available to them approxi- 
mately nine times as many non-Chicano attorneys as does the Chicano resident 
with respect to Chicano attorneys. 


Population Residents of county 


1 non- 

Chicano 

lChicano attorney 
Non- attorney for every 


. Non- Total Chicano Chicano forevery— — —non- 
County Total Chicano Chicano attorney attorney attorney Chicano Chicano 
Bernalillo. ._..........--... 315,774 123,814 191,960 602 47 555 2, 634 346 
COR- cc ccc... 2,202 927 1, 285 0 Do eee rule A Le MU 
LET] CDM 43,331 12,107 31,224 54 0 OA Goats 578 
WOMAN desee eco 12, 170 6, , 706 9 0 : OI 634 
CUNY conin sacarlas 39, 517 6, 32, 645 28 0 7i ATACA 1, 166 
A AAA 2, 547 1, 039 1, 508 0 A AAA 7 
Dona Ana.................. 69,773 35,439 34,334 44 2 42 18,720 817 
TA 41,119 12,555 28,564 34 + E 
Grant.. ------------------ ,030 12,354 9, 676 17 2 15 6,177 645 
Guadalupe. ................ , 969 ,199 0 0 A ieee 
Harding.------------------- 1,174 664 510 0 0 E E deis 
Hidalgo._....._..--...----. , 908 2, 784 2, 124 0 0 eosdem Su anus sie 
nC MCCC ROS 49, 554 6, 20 , 37 0 M ur nner 1, 199 
Lincoln... oo ENS , 560 2, 568 5 0 p Mu 998 
Los Alamos................- 15, 198 99 12,499 13 0 c PNE 961 
PNAS MEE 11, 706 5, 441 6, 265 8 a E 783 


CHICANO REPRESENTATION —BAR EXAMINERS, BAR APPLICANTS 


NUMBER OF BAR EXAMINERS PRESENT 


1. February and March Examination—1961 Exam: 

60 Board members, 0 Chicanos. 22 Applicants, 2 Chicanos. 11 passed, including 
the two Chicanos. 

2. August, 1961 Examination: 

7 Board members, 0 Chicanos. 24 Applicants, 1 Chicano. 16 passed, 0 Chicanos. 

3. February, 1962 Examination: 

7 Board Members, 0 Chicanos. 16 Applicants, 1 Chicano. 9 passed, 1 Chicano. 

4. August, 1962 Examination: 

8 Board Members, 0 Chicanos. 35 Applicants, 2 Cateane (1? Joe A. Duran). 

27 passed, 1 Chicano (Duran). 
5. March, 1963 Examination: 

6 Board Members, 0 Chicanos, 19 Applicants, 2 Chicanos, 13 passed, 1 Chicano. 

6. August, 1963 Examination: 

5 Board Members, 0 Chicanos. 36 Applicants, 1 Chicano. 19 passed, 1 Chicano. 

4. February, 1964 Eramination: 

6 Board Members, 0 Chicanos. 14 Applicants, 1 Chicano. 8 passed. 

S. August, 1964 Examination: 

8 Board Members, 0 Chicanos. 37 Applicants, 5 Chicanos (Joe Galvin). 24 
passed, 2 Chicanos. 
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9. March and April Examination, 1965: 

5 Board Members, 0 Chicanos. 22 Applicants, 1 Chicano. 14 passed, 1 Chicano. 

10. August, 1965 Examination: 

8 Board Members, 1 Chicano. 51 Applicants, 1 Chicano. 34 passed, 1 Chicano. 

11. March, 1966 Examination: 

` 8 Board Members, 2 Chicano (Ortega only member). 26 Applicants, 0 Chicanos. 
14 passed, 0 Chicanos. 

12. August, 1966 Examination: 

11 Board Members, 2 Chicanos. 58 Applicants, 4 Chicanos (Robert H. McBride). 
88 passed, 0 Chicanos. 

13. March, 1967 Examination: 

7 Board Members, 1 Chicano. 32 Applicants, 4 Chicanos. 19 passed, 1 Chicano. 

14. August, 1967 Examination: 

8 Board Members, 0 Chicanos. 65 Applicants, 5 Chicanos. 41 passed, 2 Chicanos. 

` 15. March, 1968 Examination: | 

8 Board Members, 0 Chicanos. 26 Applicants, 6 Chicano (Teressa Terraza).. 
16 passed, 3 Chicanos. 

16. August, 1968 Examination: | 
- 18 Board Members, 2 Chicanos. 70 Applicants, 5 Chicanos. 43 passed, 4 Chicanos.. 

17. March, April 1969 Examination: 

10 Board Members, 0 Chicanos. 35 Applicants, 1 Chicano. 25 passed, 0 Chicanos. 
. 18. August, 1969 Examination: 

17 Board Members, 0 Chicanos. 66 Applicants, 2 Chicanos (David Vigil). 50- 
passed, 1 Chicano. E 

19. March, 1970 Examination: 

13 Board Members, 1 ‘Chicano. 40 Applicants, 4 Chicanos. 28 passed, 2 Chicanos.. 

20. August, 1970 Examination: | 
- 18 Board Members, 2 Chicanos. 65 Applicants, 10 Chicanos. 50 passed, 5. 
Chicanos. 

21. March, 1971 Examination: 

18 Board Members, 2 Chicanos. 47 Applicants, 6 Chicanos. 32 passed, 3. 
Chicanos. 

22. August, 1971 Examination: 

22 Board Members, 2 Chicanos. 102 Applicants, 12 Chicanos. 80 passed, T 
Chicanos. 

23. March, 1972 Examination: 

22 Board Members, 3 Chicanos. 69 Applicants, 12 Chicanos. 42 passed, 3. 
Chicanos. 

24. August, 1972 Examination: 

19 Board Members, 1 Chicano. 127 Applicants, 17 Chicanos (A. M. Carvajal).. 
101 t passen, 8 Chicanos. 


LAW OFFICES OF PUBLIC ADVOCATES, INC. 
San Francisco, Calif., January 31, 1973. 


MEMORANDUM 
To: Assemblyman Willie Brown. 
From: California Rural Legal Assistance, San Francisco Neighborhood Legal 
Assistance and Public Advocates, Ine. 
Subject : Updated Minority Bar Exam Statistics. 


A, August, 1972: * 


Total Anglo DASSeQ ninos aaa carre 75 
Black passed 26. oe aac a sia 31 
Spanish-surname passed_...-.-----.--_--.----.--.--_.-.-..---- 91 
B. August, 1971* : 
¿Anglo I EET —————— P— 16. 4- 
Black and Spanish-surnamed-------------------------------—--— 44 


C. Projected Failing Rate After Three Attempts? 


1 Based on reports from 12 of 20 accredited California law schools. Others have failed to- 
respond. i 
A 2 Based on statistics submitted in dismissed lawsuit Espinoza v. The Committee of Bar 

xraminers. 

298% of all graduates of accredited California law schools who continue to take their 
bar exam eventually pass. However, due at least in part to financial limitations, a sub- 
panne number of graduates who flunk the bar the first or second times never make 'another- 
attempt. 
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Anglo—2 of 100 failures after three attempts. 
Black—Spanish-surnamed 20 failures after three attempts. 
Differential after three times equals 12 to 1. 

. Thus, discriminatory effect is 12 times as great for minorities. 


EXHIBIT 5 
MEMORANDUM 


ne : zik Statistics on failing rate of Black candidates for the Bar Examination. 
: File. 
From: ‘Lani Guinier, : 

The following data have been compiled from information contained in those 
state files where a prima facie case of discrimination has been brought to our 
attention. The statistics represent numerical documentation culled from the 
various files which tends to show the discriminatory effect of the relevant bar 
examinations on minority applicants. Those states wherein suits have already . 
been filed are styled accordingly. Wherever available, the local source for the 
information is noted. . | 

Alabama.—Alabama Black Lawyers Associations, et al. vs. Board of Com- 
oo of the Alabama State Bar, C.A. No. 8809-N (M.D. Ala., filed October 31, 

1968—4 Blacks took exam. 2 Blacks failed exam (although one of these two 
took the exam again in July and passed). | Ze 

1969—4 Blacks took exam. 3 Blacks failed. 

1970—8 Blacks took the exam. 6 Blacks failed. ko ce 

' 1971—13 Blacks took the exam. 9 Blacks failed (3 Blacks took both the Febru- 
ary and the June exams, failing both) 

1972—17 Blacks took the exam. 12 Blacks failed (of the 2 Blacks who took 
both the February and June exams, both failed each exam). 

1973— (February only.) 4 Blacks took the exam. 2 Blacks failed. 

(The above information was taken from a chart compiled by Secretary to 
Alabama State Bar.) 

Arizona.—Murry v. State Bd. of Examiners (Dec. 1971) C.A. No. 71-692, dis-. 
En on jurisdictional grounds, May 2, 1972, presently on appeal before Ninth 

ircuit. | . E 

Data unavailable. 

California.—Espinoza et al., petitioners vs. The Committee of Bar Examiners 
of the State Bar of California, et al., defendants, Docket No. 22,928 (Supreme 
Court of California, filed June 20, 1972; dismissed on jurisdictional grounds De- 
cember 10, 1972). | d 

. (A) According to a survey of the August, 1971 examination, only 44% of the 
Black and Mexican-American graduates of responding accredited law schools 
passed the examination compared to 76.4% of the non-minority graduate-appli- 
cants. 

(B) At UCLA and Boalt Hall, which graduated over half of the minority 
students, the passing rate was 37% for Blacks and Mexican-Americans and 
85.0% for Anglos, i.e., non-minorities. 

(C) The Boalt Hall class of 1969 showed a passing rate for minorities of 14% 
on the first try, 28% after the second try; and 57% on the third try. The com- 
parable rate for Anglo graduates was 73% for the first try and 91% for the 
second. i 

(D) In the years 1967, 1968 and 1969, less than 50% of Black graduates (from 
a majority of the accredited California law schools) who took the California 
Bar Examination passed after two attempts. Meanwhile, between the years of 
1954 and 1969, 76.9% of all graduates of accredited California law schools 
passed the California Bar Examination on the first attempt. Furthermore, in 
the specific period of 1968 through 1969 90% of all graduates of accredited 
California law schools had passed the Bar Examination after two attempts. 

(The above information was alleged in the petition for writ of review.) 

Colorado.—The following information is from a letter written by Louis Kelley 
to the Chief Justice of the Colorado Supreme Court, May 4, 1973: 

February 1972—10 Blacks took exam. 2 passed, 8 failed. 7 Chicanos took exam. 


4 passed, 3 failed. 
July 1972—13 Blacks took exam. 3 passed, 10 failed. 15 Chincanos took exam. 


8 passed, 7 failed. 
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February 1973 (incomplete)—4 Blacks passed exam. 3 failed. 5 Chicanos 
passed. 2 apparently Spanish-surnamed persons definitely failed but have not 
been conclusively identified as Chicano. 

The complaint in Pachero v. Pringle, C-5219, alleges the following for the 
FEB/MARCH 1973 exam: 

35% Chicano applicants passed. 
42% Black applicants passed. 
73% white applicants passed. 

Connecticut.— Reese, et al. vs. Nair, et al. (Superior Court—New Haven County, 
Oct. 26, 1972) 

The following information was included in a memo to file, May 25, 1973: 

Summer 1972—360 persons took exam. 8 Blacks took exam (approximate). 
3 Blacks passed exam (approximate). 

February 1973—4 Blacks took exam. 3 of the 4 Blacks were repeaters. The 
one nonrepeater passed. 

Delaware.—No suit has been filed in Delaware but the last Black to pass the 
bar was in 1957. There are only three Black practicing attorneys in the State— 
all of whom are over 40 years of age. 

A chart compiled by Charles Saunders reveals the fact that 14 Blacks applied 
for admission to the Delaware State Bar in the years from 1929-1972. The results 
are as follows: 


BLACKS WHO HAVE TAKEN THE DELAWARE BAR EXAM SINCE 1929 


School Years of exam Passed or failed 
Harvard, AA ei eae 1900 c Cose cuc ee Passed. 
Howard, 1936... ce oe cuia nane n me indeed ud E AAA A Not permitted to sit 
Howard, Ia rset li ted No preceptor. 
U Universi (A of Maryland, 1955........-........--_-___....--- E] PA aile 

Howard, 1936._...........----..----.---_----------------- 1955-57... Llc... Passed 
Temple, 1337 O A ele dct eec Sane reu A EEE 0 
Howard. 1937. — a aa Mc FOS oes ea aA T Do 
Georgetown, 1959. ___......-...---.----------------------- i E rec da coded 
Temple, 7 RARE RAE AAA BORIS, 8 VAN Failed 
Howard, 1985... ee A 1965, 1 AN ee A Cu Aue 
Howard, 1965_...........-.--- eee 1965, 1966. 1967, and 1970_.... Do 
Howard. AAA A ee tee | AA a ah ake Do 
Howard, 19/2... c oh aos cocto DA tt autre E Er 19/2 NM EMEN MOS: De. 
Howard; 19/2... oa rias lacas 1072-21 UI Do 


Georgia.—James E. C. Perry, et al., Plaintiffs, v. Edward S. Sell, Jr., et al., 
Defendants, C.A. No. 17688, filed January 1973. | 

Plaintiffs allege that no black applicant, whether a graduate of an ABA- 
accredited or an unaccredited law school, who took the State of Georgia bar 
examination in July, 1972, was given a passing grade or certified for admission 
to the Georgia bar by defendant examiners, while approximately 300 white 
graduates for ABA-accredited and unaccredited law schools were given passing 
grades and certified for admission to the bar. 

In 1960, there were only 12 black attorneys licensed to practice in Georgia. 
On information and belief, plaintiffs allege that as of 1973, there are only 
approximately 60 black attorneys licensed to practice in Georgia. 

Ralph Banks, Jr. v. Henry J. Miller, et ar — Information taken from Complaint 
filed in November 1971. 

Complainant incorporates, by jotai. Paragraph 7 and sets out that there 
are approximately 4500 Georgia attorneys licensed to practice law in the State 
of Georgia; only 51, approximately 11506, are black. Of the 51 blacks, more 
than 10% were admitted to practice law in this State by comity. 

Plaintiffs sets out that he stood the Georgia State Bar Examination as recent 
as June 1971 under Examiners Trammell Vickery, Jessie Bowles, James Lang- 
ford, Edward Sells and T. Hayward Vann. That 500 or more persons stood this 
examination, approximately 30 of which were black. That 274 white people 
were passed and three black people were passed, percentage wise approxi- 
mately 50% of the white examinees were passed and only 10% of the black 
examinees were passed. 

Lllinois.— 

August 1972—40 Blacks took exam. 30 Blacks failed (approximate) (75% 
failure rate). 
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March 1973.—16-18 Blacks took exam. 12 Blacks passed (Steven Smith, EEOC 
Litigation Center, is of the opinion that the threat of litigation spurred Bar 
Examiners to increase the passing rate of Blacks). 

(This data comes from meo to file, May 25, 1973. ) 

Indiana.— 

March 1978.—140 persons took exam. 130 persons passed, of whom one may 
have been Black. 

Jury 1972.—380 persons sat for exam. 16 Blacks sat for exam. 360 persons 
passed. 5 Blacks passed. 

Maryland.—Pettit, et al. vs. Aingenich, et al. (D. Ct., Md. Oct. 1972), Docket 
No. 72-964 K [co-council]. 

According to a letter from A. Dwight Pettit to Ramsey Clark, Nov. 30, 1972, 
there are one million Black residents of Maryland with only 60 Black lawyers 
practicing in the state. On the bar examination whites pass at a rate of 50% 
or better while Blacks pass at the rate of 15% or worse. 

The complaint in the above-styled action alleges that : 

Between 1962 and 1972, whites taking the Bar exam passed at a rate of 50%; 
Blacks taking the exam had a 6% pass rate. 

On the last 5 examines 50% of the whites passed while 8% of the Blacks 


ssed. 

Since 1962 at least 70% of the whites taking the exam ultimately passed, 
while less than 2095 of the Blacks ultimately passed. 

On the last nine (9) Bar examinations, the passing ratio of Black persons 
has been reflected as follows: 


Black Black 


Examination taking passing 
February 1968 ooo 15 1 
Mn we AMA A A A Duah pe as Matsa, Sade, 16 0 
February 1959. 4.25 a as a a ade 15 0 
JUNG 1909 AAA E A A A A A 12 5 
EA A A A A A MMM 11 2 

EA ic TES 15 2 
February 197 A A A A A A 19 1 
(Dp. A EE nS 24 12 
Februar: 19/2. acoso ee a A ecc aute ete erm 15 2 


July 1972—Comparative Black-white pass rates are roughly 2095-9095 (from 
letter to William Stapleton, President State Board of Law Examiners, written 
by Tom Mendelson, May 30, 1973). 

16 Blacks took exam. 3 passed. 13 failed. 336 total passed. 40 total failed. 

February 1972—4 Blacks took bar exam. 1 of 4 was taking it for second time. 
2 out of 4 passed. 110 total passed. 8 total failed. 

Mississippi.—Filed February 1973—no case name yet (possibly will be co- 
counsel). 

Nebraska.— (From Memo to File, May 21, 1973). ; 

June 1972—171 persons took exam. 165 persons passed exam. 10 Blacks took 
exam. 5 Blacks passed. 5 Blacks failed. 1 white failed. 

(From Omaha Sun, 2/15/73, p. 4.) 

January 1973—118 persons took exam. 2 persons failed exam. 9 Blacks took 
exam. 1 Black failed. 

New Jersey.— 

February 1973—Approx. 7 out of 24 Blacks passed (from headcount by Jeff 
Mintz at swearing in May 15, 1973). 

New Mexico.—Alarid, et al. v. New Mexico Board of Bar Examiners (adverse 
ruling December 1, 1972; cert. pet. filed March 1, 1973) —advisory capacity. 

The total number of persons taking the last three exams are as follows: 76, 
80, 122. Out of approx. 8-10 Chicanos taking each of those exams, an average 
of 4 passed. (From memo to file, April 19, 1972) . 

Ohio.—Lewia, et al. v. Hartsock, et al. (S.D. Ohio, Jan. 9, 1973), C.A. 7118-16. 

February 1978—389 Applicants took exam. 347 Applicants passed (89.20%) ; 
42 Applicants failed (10.80%); 18 Blacks passed (62.07%); 11 Blacks failed 
(37.98%) ; 29 Blacks took exam; 360 whites took exam; 329 whites passed 
(91.38%) ; 31 whites failed (8.62%). 

(Statistics prepared by Black Advocates Assoc., Inc., Dayton, Ohio, April 27, 
1973.) 


53-716 O—75——14 
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Rhode Island.— (From Memo, May 1, 1973). 

1 of the 20 Blacks who took the most recent exam were admitted to the Bar. 

July 1972—3 Blacks took exam ; none passed. 

February 1973—Same 3 took exam: one passed. 

South Carolina.—Richardson v. State Board of Law Examiners, C.A. No. 72- 
121 (Oct. 16. 1972). 

(From Complaint.) 

Since examinations have been required of students who graduate from law 
schools in the State of South Carolina, 90% of white applicants passed; 15% 
of Black applicants passed. 

Tennessee.—Belmont v. Board of Law Examiners (Supreme Court of Ten- 
nessee—July, 1972) (status not determined). 

Virginia.—Lee (Carter) v. Kuyendall, Docket No. 505—72-R (E.D. Va. Oct. 5. 
1972). 

(From Complaint. ) 

June 1972—548 total examined. 387 total passed (70%) ; 30 Blacks examined. 
6 Blacks passed (20%). 

Over the years: 87% graduates of Univ. of Richmond passed. 70% graduates 
of Univ. of Virginia passed. 22% graduates of Howard Law School passed. 

(Approx. figures. ) 


EXHIBIT 6 


STATISTICS.—PASS-FAIL RATES FOR MINORITY APPLICANTS AS COMPARED WITH 
ANGLO APPLICANTS 


Ohio.— Anglo v. Black candidates.’ 


Total 


percent Percent Percent 

passed Anglos blacks 
LE ARMA A ETO ea oe o 82. 63 85. 07 41.66 
DUN VODs i iil ale A eec CO ene mtem 87. 87.99 
March 19) 0 "LI 75.77 79. 25 26. 66 
AE Spe eect IA er eee M 73. 65 74. 66 40. 00 
Matth 197]. eso adl edet EcoReTDEOGUss AR tee eco v oe 74.76 77.62 36. 36 
DU TO MERERETUR 75.81 76.81 33. 33 
March. 1972. cocco a caus uat cuum ae ee tuae ar es 80. 55 82. 26 42. 85 
JMV IES ao cn eee pure ica Eco rie hte es ae ame 84.4 85.9 35.7 


16,000 lawyers, 235 are Black/one Black lawyer to 4,200 population. 
(Have copy of complaint, but no number.) 
Illinois.—Anglo v. Black candidates * 


Total 


percent percent Percent 

passed Anglos blacks 
August 1970... neh oe esac lc 76 75 22 
Marcl197] e ne es ioe be ene de Lati oe at en og 80 80 67 
August 19/1... s a oe ete oes iia aac 76 76 56 
iu hBr co" 77 78 50 
IAE AAA set eia ite NA e tL EN 76 77 26 
E AA tte eae Dun Sh eld Ne Boe ee iren 82 60 
August 1973 AAA AIN 83 84 48 


2.5% of attorneys in Illinois are Black. 

12.8% of population of Illinois is Black. 

(No. M.R. 1576.) 

Blacks are 11% of U.S. population. Blacks comprise 114% of the bar at most *— 
some studies say they constitute less than 1% of bar? 


1 In re the Illinois Bar Examination (Before the Supreme mein of Illinois) (March 1974). 
2 Burns, “Tyranny of American Law.” 407 Annals 156, 165 (19 
3 Shuman, “A Black Lawyers Study," 16 Harvard LJ. 225, 229 (1971). 
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Virginia.—Anglo lawyers: 6,298, one attorney : 597 population. Black lawyers: 
108, one attorney: 8,402 population. 

January, 1972, Juris Doctor. No full-time Black judges. (3 part-time). 

Anglo National average: one attorney: 7,000 population. Black National aver- 
age: one attorney : 28,000 population. 

June 1972.—'T70--965 of all taking bar passed. 20% of Blacks passed. 

(No. 505-72) (Oct. 1972). 

Alabama.—28 Black lawyers—.008% of attorneys. Blacks made up 25% of 
population. 

June, 1972 bar exam : 20% Blacks passed. 70% overall pass rate. 

No Blacks even as State Bar Examiner. 

(No. 3809-9) (Oct. 1972). 

South Carolina (from Richardson v. McFadden [1973] ) —90% of White taking 
bar exam passed, 15% of blacks taking exam passed. 

Colorado (from Pacheco complaint). 

February-March 1973 exam: 35% of Chicano applicants passed. 42% of Black 
applicants passed. 73% of White applicants passed. 

California (from Espinoza complaints ).—August 1971 exam : 68% of Chicanos 
and Blacks failed (graduates of Boalt and UCLA). 15% Anglos failed. 

After 2 exam performances of same graduates showed that failure was 11 times 
mere d for minority graduate than Anglo (52% minorities failed; 4.9% 

nglos). 

Per capita, there are 35 times as many Anglo attorneys as Chicano attorneys. 

August 1971 exam (overall): 44% Blacks and Chicanos passed. 76.4% Anglos 
passed. 

Boalt class of 1969: pass rate for minorities : 14 96 on 1st try; 28% on 2nd try; 
57% on 3rd. Pass rate for Anglos: 73% on 1st try; 91% on 2nd try. 

1967, 1968, 1969—less than 50% of Black graduates passed after 2 attempts. 

1954—1969— 76.995 of all graduates passed in 1st attempt. 

1968-1969—90% of all graduates passed after 2 attempts. 


Mr. Hawkins. We would appreciate your assistance in making Mr. 
Parnell’s study available to us. 

Mr. Reynoso. Mr. Chairman, I chatted with him this morning. He 
did not have time to prepare something for this hearing, but he said 
he would be happy to prepare something in writing and submit it to 
the committee. 

Mr. Hawkins. The record will be kept open for several weeks in the 
event that you or Mr. Parnell care to submit any of the material that 
you indicated you have. We would be very glad to see that it is inserted 
in the record. 

Mr. Reynoso. Thank you, Mr. Chairman. 

Mr. Hawkins. Mr. Benitez. 

Mr. Benitez. Thank you, Mr. Chairman. 

You have addressed yourself principally to H.R. 2276. All of those 
who have been concerned with legal problems and with problems of 
accessibility to legal practice are aware of the inadequacies of the bar 
examinations as provided at present throughout the United States. 

I would ask you if you have any specific recommendations to be 
made concerning section 1103, which is a specific section that endeavors 
to provide one particular remedy, if you care to go further into that 
and make any specific recommendations to supplement this particular 
conception ? 

Mr. Reynoso. Yes. First of all, I have a recommendation that in 
this field there be a change requiring the board or bar examiners to 
keep statistics on the matter of ethnicity and race and sex. As you 
know, the experience of the Equal Employment Opportunity Com- 


1 Phillip Nelson Less et al. v. J. Sloan Kuyendall et al. (U.S. District Court—Va.). 
2 (Alabama Black Lawyer's Association et al v. Board of Commissioners of the Ala- 
bama State Bar et al). 
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mission has been that one of the most valuable assets in terms of find- 
ing out what is going on is simply to require that statistics be kept. 
Much of the material that I have given you in the exhibits is taken 
from complaints that plaintiffs have filed or from phone calls to 
attorneys in an effort to even get those statistics. 

Most bar associations will take the view since they do not discrimi- 
nate they have no necessity to keep these statistics. The only way we 
were able to get the statistics from California, for example, was to 
send one of our young attorneys to go through the list of 33,000 names 
one by one to see how many Spanish surnames there were and of those 
to check out how many Chicanos there were. This is one suggestion. 

The other is this. The term special bar examination be interpreted 
and perhaps this can be expanded in the bill to mean tests in a way in 
which the Equal Employment Opportunity Commission has inter- 
preted tests. By “tests” the EEOC normally means any matter which 
must be completed favorably, if you will, by the applicant. If it is 
interpreted in that way, what I read the bill now to say is to admin- 
ister a comprehensive bar examination. I do not interpret bar exami- 
nation to mean the type of bar examination that we have now. If 
others would interpret it differently, then I think that there should 
be some changes to include several of the suggestions that I have made 
in my testimony or to include a paragraph saying that the special bar 
examination committee will be free to experiment with any “tests.” 
The tests, I suggest, can be as simple as the matter of an internship or, 
for that matter, in the Federal Government, for example, when a 
lawyer is hired, he or she is not given a test. The test there is that you 
submit your résumé, that you are a member of the bar, where you 
completed law school, and so forth. That really becomes a test, but that 
is what you must have before you become a lawyer in the Federal 
Government. 

I am just interpreting special bar examination to be, in a broad 
sense, a test. I would have no greater faith in a bar examination simply 
reworking present bar examination techniques and administering it 
under a Federal official in contrast with a State official. I believe that 
the results would be pretty much the same. I am very interested in 
having that special bar examination committee feel free and that 
the statutes give it the authority to do precisely some of the things 
that I have suggested in my testimony. 

Mr. BENITEZ. Your reasoning is that there should be some sort of 
proof of ability and competence to perform this highly responsibile 
professional task, but that it could be envisioned in a wider spectrum 
than merely written or oral examinations as they are known today? 

Mr. Reynoso. That is correct. As a matter of fact, one matter the 
board might experiment with is precisely what you mentioned, Con- 
gressman, and that is oral examinations. Most examinations now are in 
written form. I have no quarrel with that, but I am suggesting that one 
other avenue of approach, which is done in many countries, as you 
know, is to have at least a portion of it to be an oral examination. There 
are many ways, it seems to me, to test whether or not a person is com- 
petent. We used to test them by hiring them as summer students and 
they performed beautifully, writing good memorandum, arguing very 
well and so on, then they wouldn't pass the written bar examination. 
As I say, that 1s the quandry. 
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Mr. Hawkins. Mr. Buchanan. | 

Mr. Buchanan. It does appear to me that your evidence would in- 
dicate that although you do have a pretty high rate of failures in these 
exams, about 50 percent anyway, that generally there is & clear dis- 
tinction between the minority group experience and that of other 
persons taking the bar examination? 

Mr. Reynoso. Yes, sir, and that is true nationally and not just in 
New Mexico. About 215 years ago a law suit was filed in Georgia 
because in that year something like 40 to 42 blacks had taken the bar 
and one or two only made it through. It was highly disproportionate 
to the number of nonblacks, for example, who had taken the bar. That 
matter is well documented. Again, I would be happy to send a copy 
of the pleadings in the case I was involved in in California called the 
Espinoza case. This shows the experience of the bar in California. It is 
very much true there. I first got involved in New Mexico in the posi- 
tion of counsel in a lawsuit that was filed here. It was en its a 
petition for a hearing. 1 had occasion to go back and look at all the 
records taken from the official minutes of the New Mexico bar. 1 found 
again the same discrepancies here as in other places. 

I mention in my testimony the discrepancies may not be as high in 
New Mexico as they are in other places. Generally speaking, 40 to 45 
percent of the minorities pass the bar in New Mexico and about 75 to 
80 percent of the nonminorities pass the bar. That is just too high of 
a discrepancy, frankly, for me or for anybody to be happy with. The 
discrepancies are even greater very often in other States. 

Mr. Bucuanan. Typically would the bar examiners have informa- 
tion as to the ethnic group such as a name, race, et cetera? 

Mr. Reynoso. The bar examiners will have that information in the 
application. However, most bar examinations are written bar exami- 
nations and while I have heard suspicion that the bar examinations are 
not as secret as they should be, I personally believe that the bar exami- 
nation testing procedure is secret, that is, & person will be given a 
number and the only thing that will appear on that is à number so 
there is not an identification unless there 1s a breach of that procedure 
to see whether or not the person who is answering that written answer 
is of a minority group or a nonminority group. I do not personally 
believe that in modern times, and I am talking about the last 6 years, 
breaches of that sort, if they at all exist, and they do from time to time, 
I know of at least one such matter, can nonetheless account for the 
variance in the passing rates. I think it is deeper than that. 

Mr. Bucuanan. At this point, does it appear to be not so much a 
matter of discrimination as of a defect in the system in making a good 
selection and properly testing the abilities of these people in these 
categories? 

Mr. Reynoso. My suspicion is that it is not a matter of overt dis- 
crimination. I know many of the justices here, for example, who set 
the ground rules for the bar examiners. 1 certainly do not feel that. 
I would agree with your summary that it is a defect in the system. 

There is another nuance that bothers me a little bit, and I will just 
mention it to you. That is that generally speaking in terms of the paper 
qualification—that is, the grades the people get 1n law school, the law 
school admission test scores and so on—the caliber of those taking 
the bar examinations has been going up tremendously the last few 
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years. Despite that higher paper qualification, the numbers that are 
passed by the bar examiners has remained constant more or less 
throughout the years. My suspicion, therefore, is that a far higher 
number of clearly well-qualified people are being failed by the bar 
examiners. I do not believe there is a venality involved in it. I be- 
lieve they just somehow get together and do reach a subconscious de- 
cision that these folks ought to pass and those folks ought not to. None- 
theless, when you look at the statistics, magically in New Mexico it is 
always about 70 to 80 percent, and in California it is always about 50 
to 55 percent, of the people that pass. 

When we look at the scores, for example, and I have seen some of 
the studies done at the University of New Mexico, we see that those 
paper qualifications have been going like this, and that today even 
among minorities the paper qualifications would be as great as was 
true generally of all of the graduates, say, 5 years ago. Yet 5 years ago 
about 70 percent of all graduates were passing the bar examination, 
and yet today only about 40 percent of the minorities are passing the 
bar examination, with substantially the same paper qualifications. I 
think there 1s an unconscious force, if you will, operating among the 
bar examiners where they keep the percentages about the same. The 
articulated purpose of the bar examination—that is, to test whether or 
not a person is competent to practice law—in fact, fails somewhere 
along the line. I do not believe that a *minimum level of competence," 
which is often the expressed test, is being applied. 

I can't help but give you examples. Yesterday I got a call from a 
young man, and he was very distressed. He graduated a year ago from 
Notre Dame. He happens to be Chicano and a resident of New Mexico. 
He took the Indiana bar and passed it the first time. He 1s now prac- 
ticing with the legal services program. He immediately took the New 
Mexico bar right after having taken the Indiana bar, and he failed 
the New Mexico bar. He said maybe he was uptight; maybe something 
was wrong with him. He spent the next 6 months really studying. 
I mean he really wanted to come back to New Mexico. He took the 
bar for the second time and he informed me yesterday that he had 
failed to pass the second time. Why is this young man good enough 
to practice law in Indiana but not in New Mexico? 

There is a young man by the name of Jose Juango who was involved 
in the initial bar suit that I was involved in about 2 years ago. I remem- 
ber that he was such an impressive young man that several bar exam- 
iners told him later that they were sorry he didn't pass the first time, 
we are confident you will the second time. He had a good college 
record, a good law school record; a graduate of Georgetown and a 
resident of New Mexico. He failed the bar twice. Meanwhile, he had 
to serve in the military in Texas, a military obligation that he had; 
so while he was there, he took the Texas bar and passed the Texas bar. 

Let me add just one footnote. Sometimes this is not true of minority 
group members. I have been in touch with a young man who is Anglo 
and who took and passed the Oklahoma bar and is. now practicing 
in Oklahoma, although his ancestral land is here in New Mexico. His 
people have been here since the 1880's. His father is a lawyer. He 
has some of those problems, too. It certainly does come down dispro- 
portionately harshly, as all the figures indicate, on minorities. 

Mr. Buchanan. I know my time has expired, but I have just one 
final question. 
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You have indicated that it 1s necessary for a person to have achieved 
certain standards of qualification, whether or not you need to change 
the testing method, that there are certain things you need to know 
to adequately practice law and serve the people whom you would be 
counseling. Is there the possibility that there would tend to be a con- 
centration of certain ethnic groups in certain institutions where the 
education itself might to some extent be at fault, or do you think 
the picture is different ? 

Mr. Reynoso. Well, the experience thus far has been, let me add one 
thing, I believe that any person graduating from an accredited law 
school in the 1970’s should have with him or her sort of a presump- 
tion that the person is qualified to practice law. When you see as much 
as 25 or 30 percent of those folks failing the first time on bar exam- 
inations throughout the country, it bothers me, I happen to be a law 
professor now. I don't believe that we are graduating 25- or 30- 
percent incompetents. It may be that sometimes somebody gets through 
the law school or somebody gets through who wants a legal education 
but really does not want to practice law. I think it is proper for the 
Supreme Courts and the bars to check whether or not the person is 
ready and able to practice law. I think that presumption sort of ought 
to go with them. 

Going beyond that, however, the experience, for example, in the 
Georgia case that I mentioned a minute ago with respect to the black, 
was that the blacks who graduated from Howard, as well as the ones 
that graduated from Harvard, were failing in a disproportionate rate. 
Here in New Mexico we have a gentleman who has just taken the bar 
examination for the fifth time and failed all five times. I think he holds 
the record in New Mexico. He is a Chicano who graduated from Har- 
vard. I just mentioned a young man who graduated from Georgetown. 

Our own law school, and perhaps I am not without prejudice when I 
say this, it is an absolutely fine law school. I think most accredited 
law schools are now because they will take only 1 out of every 10 or 20 
applicants because there is such an urge on the part of many people to 
go to law school. It is not surprising perhaps that we end up with such 
fine young people, academically speaking. I am speaking of all of 
oo minorities and nonminorities. Yet they don’t get through the 

ar. 

I say ves, absolutely, a lawyer must be qualified, must be competent. 
The worst thing in the world, it seems to me, is to have an incompetent 
lawyer representing individuals in the important rights that are 
represented. 

Incidentally, in New Mexico, and this is not true in all States, only 
those who graduated from AMA and AALS, American Association 
of Law Schools, accredited law schools, may even take the bar. Those 
law schools all require 7 years of college training. 3 of law school, 4 
at the University. Only those, you might say practically the cream of 
the crop, can even take the bar in New Mexico. Yet, of those, as I say, 
a large proportion, 25 to 30 percent overall, 55 to 60 percent of the 
minorities, fail. It is just not right. 

I should perhaps add a historical footnote. Sometimes, and this is 
denied by all of the members of my profession that there is any pres- 
sure to keep the number of lawyers down, and this is viewed as a 
sharp attack upon the profession when that suggestion is even made. 
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I am not making it in terms of present day. I do. want to cite a his- 
torical footnote to you. In the middle of the depression, the California 
bar passed only 30 percent of the applicants that year. This is about 
1932, if I remember correctly, where they had been passing 50 to 55 
percent of the applicants. The outrage, the political outrage, was so 
great the Supreme Court ordered the bar examiners to take a look 
at the situation again and to pass a far higher number after taking a 
look at it. 

I can't help but have the suspicion that maybe the tough time law- 
yers were having during the depression might have had some informal 
and perhaps even unconscious effect on the bar examiners in passing 
only 30 percent that year. 

Mr. Bucuanan. Thank you, sir. 

Mr. HawxINs. A member of the subcommittee staff would like to ask 
a question. 

Mr. Higgs. 

Mr. Hiaas. I won't need the microphone. 

Professor Reynoso, if we amended the bill and we added this section 
which would say that a special committee, exam committee or bar 
committee, as we have set up here, would have the power to provide 
an internship for 1 year in lieu of the bar examination, really like you 
did in your California Rural Legal Assistance office for 3 or 4 months 
or whatever it is, to be supervised by a bar of attorneys from this par- 
ticular State or that particular State, and if the intern’s practice was 
satisfactory for that year period, they then would also be 1ssued a cer- 
tificate to practice with full rights in that State. Perhaps if this were 
triggered, if we had an additional trigger in the bill, not only the pass- 
fail rate in terms of the bar exam, but also if we look at the number 
of attorneys in the State and if we found that there was a very sub- 
stantial difference between, for example, Anglo, Chicano and black 
attorneys, that could be the trigger. Also, minority law graduates 
would have the right to institute this type of proceeding. Do you think 
that this would be effective? 

Mr. Reynoso. I believe that latter suggestion, which would be the 
major change as I see it, would be a highly beneficial one and that con- 
forms certainly with the notions that I express in the last paragraph 
of my testimony where I indicate that I don't understand how a pro- 
fession as important as the legal profession can function effectively 
in a country like ours that is so diverse racially and ethnically and 
linguistically without having those groups represented in the legal 
profession. If the legal profession has failed to bring into its fold a 
sufficient number of minorities or woman or others, then it seems to 
me that it is very proper to have the triggering device be that law 
representation, still having that person go through that test. 

Example, in New Mexico we have practically no Indian lawyers. 
Assume that during a certain bar examination period there were a 
couple of Indians that took the bar and one passed. That made it 50 
percent. Assume that over-all only 60 percent passed and you have 
only a 10 percent differential. Nonetheless if there were no or practic- 
ally no Indian lawyers, well, we have 6 or 8 percent of the Indian pop- 
ulation here, when you keep in mind that both of those Indians taking 
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the bar examination already have 7 years of training, 3 years of law 
training, they have already been passed by the law school and so on, I 
think I would respond very well to saying let's give that Indian who 
failed a chance at trying his wings in the legal profession for a year 
and see if, in fact, despite the fact he failed the test, that he can do a 
good job in representing individuals. He might or she might, in fact, 
turn out to be the best lawyer, for example, if he happens to be Navajo, 
for the Navajos, he understands the language and so on. 

One of the things that we as lawyers must do, we are always told, is 
to be experts in the communicative arts. We have got to know how to 
understand people and how to express that to judges and legislative 
committees and so on. I suggest that if some of us, and certainly I do 
not know the Navajo language, cannot communicate with the Navajos, 
do not know the culture and so on, that I am at a disadvantage. To 
have better representation for that particular group in New Mexico 
we need some lawyers who come from that community. 

In terms of a triggering device, keeping in mind the assumptions 
that I have already mentioned, I think it would be very, very beneficial. 

Mr. Hawkins. Mr. Reynoso, I am sure I don’t have to tell you how 
excellent your testimony has been. I am one who knew of you in Cali- 
fornia and knew of your record and sometimes associated with you in 
your activities there in legal representation. I wish to commend you for 
your testimony this morning. I think that it is most unfortunate that 
you are no longer in California. I certainly wish to commend you 
on your new post. I think the people of New Mexico have certainly. 
ne ud I am sure, by your professorship at the University of New 

exico. 

Mr. Reynoso. I must commend the committee in turn for what I con- 
sider to be a really imaginative approach that holds some hope for the 
future for so many of the young people that I am associated with really 
despair sometimes and this gives this group of young people some hope. 
I think that in itself is really a fine thing. 

Mr. Hawkins. Most of the credit goes to Mr. Higgs, of the subcom- 
mittee. The bill happens to be in my name, but it was his idea. I am 
beginning to think that he had a pretty good idea. 

Mr. Reysnoso. You are a good adopter, Mr. Congressman. Thank 
you very much. 

Mr. HawkxrNs. The next witness is Mr. Santiago Tapia y Anaya, 
president of the Alianza Federal de Mercedes, Albuquerque, N. Mex. 

Mr. Anava, certainly it is a great privilege for me to welcome you 
as a witness before this committee, as a personal friend and certainly 
one whose service to the people of this state I have long admired. 
I think that my correspondence with you accounts for our presence 
in New Mexico today and the introduction of several of the bills 
which have been introduced. I commend you and welcome you before 
this subcommittee. 

Your statement, in its entirety, will be printed in the record. 

I see that you have brought some representatives of your organiza- 
tion with you. I hope that you will identify them for the record and 
proceed to give us the benefit of your testimony. 
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STATEMENT OF SANTIAGO TAPIA Y ANAYA, PRESIDENT OF THE 
ALIANZA FEDERAL DE MERCEDES, ACCOMPANIED BY DUKE 
ARRAGON, ORLANDO ROMERO, OCTAVIANO ROMERO 


Mr. Anaya. Thank you, Mr. Hawkins. 

First of all, I want to introduce some of my various associates and 
representatives. Not all of the officers are here. There would be too 
many to introduce any way. 

I would like to present to you Mr. Duke Arragon, vice-president of 
our branch office in El Paso, Tex.; Mr. Orlando Romero of the Alianza 
in Phoenix, Ariz.; Mr. Octaviano Romero of the Alianza in Los 
Angeles, Calif. 

Mr. HaAwkrNs. We welcome all of you. I particularly have a personal 
interest in your associate from Los Angeles. I must commend him for 
the work that he has been doing in that area. 

Mr. Anaya. Those are all of my associates that are here with me 
now. 

Mr. Chairman, members of the subcommittee, I want to thank you 
for your invitation giving me the opportunity to present myself here 
before you on behalf of the Alianza Federal de Mercedes. 

I want to say that we do appreciate all of the efforts of Chairman 
Hawkins on behalf of the Mexican-American community land grants 
and for his help to the Mexican-American community. I know he has 
introduced a very constructive piece of legislation which will help a 
lot throughout the Southwest. This should encourage a lot of the 
Mexican-Americans in these communities to feel proud of themselves. 
For the first time in the history of this great Naticn, their voices are 
being heard. They have been, for the first time, fighting for their herit- 
age right within the land grants. 

The most interesting thing that interests us is that it does mention 
the principles of the treaty of Guadalupe-Hidalgo, which ended the 
Mexican-American War in 1848. 

It is really an honor to be able to appear here today. On behalf of 
the Alianza Federal de Mercedes, we thank you for allowing us to be 
here today. 

What I would like to do now, with the permission of the subcom- 
mittee, 1s to give you my statement and other documents which have 
been prepared for this occasion. We have a lot of important material 
concerning the land grants. However, I want to point out to you that 
a lot of it is written in Spanish. I think that Mr. Benitez can under- 
stand it so there should be no problem. 

Mr. Hawkins. Without objection from the members of the subcom- 
te the statements you have referred to will be included in the 
record. 

[Prepared statement follows: | 


PREPARED STATEMENT OF SANTIAGO TAPAI Y ANAYA, PRESIDENT OF THE ALIANZA 
FEDERAL DE MERCEDES 


Chairman Hawkins and the members of the subcommittee, I want to thank you 
for the invitation to appear before you on behalf of the Alianza Federal de 
Mercedes. 

In particular we wish to express our appreciation to Chairman Hawkins for 
his efforts on behalf of the nation’s Mexican-Americans. In many ways we here 
in New Mexico feel that he is our third Senator and our third Congressman. 
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We feel that H.R. 5937, the Mexican-American Rural Community Anti-Poverty 
Act of 1975, will go a long way toward reviving some of the land grand communi- 
ties in New Mexico and in other parts of the Southwest and toward alleviating 
poverty among Mexican-Americans in those communities. 

We feel that H.R. 5937 represents a constructive approach thru its system of 
grants and studies that encourages Mexican-American culture and village life. 
We are particularly pleased that the bill incorporates the principles of the Treaty 
of Guadalupe-Hidalgo, thus assuring that the historical identity of the rural 
community land grants will be maintained. 

I ask permission of the Subcommittee to include in the Record various docu- 
ments that we have prepared setting out the historical setting of the land grant 
matter, which documents I now offer as a part of my testimony. I might mention 
that some are in Spanish. 

Since the treaty of Guadalupe-Hidalgo of 1848 which concluded the Mexican- 
American War and which ceded the Southwest to the U.S., the Mexican-American 
people have been struggling to protect their village lands and communities from 
all manner of attempts at depriving them of these lands and to destroy these 
communities. We see these hearings and H.R. 5937 as a milestone in the efforts 
to reverse this process. 

At the time of the Treaty of Guadalupe-Hidalgo we estimate that there were 
about 2000 community land grants in the territory acquired by the U.S. as a 
result of the Mexican War; about 400 in New Mexico, about 500 in Texas and 
about 550 in California, with the remainder in the rest of the area. Today, of 
course, the ravages of land theft, violence, and destructive of community and 
culture and way of life has exacted a severe toll of these rural community land 
grants, thus, for example, leaving a total of about 100 to 150 viable communities 
in New Mexico and a total of perhaps 200 rural areas that could apply for par- 
ticipation in the benefits of H.R. 5937. Of course, with time we believe that many 
more such communities in New Mexico could benefit from expanded legislation 
of this nature, if H.R. 5937 succeeds in reversing the process of rural commmu- 
nity destruction. 

As many of the documents which we have submitted indicate, the destruction 
of these Mexican-American rural communities commenced shortly after the sign- 
ing of the Treaty in 1848. For a time there was great confusion in the entire area 
of the New Mexico territory, particularly until after the Civil War. Then many 
Anglo lawyers from the east began to arrive with spoils as their object—particu- 
larly in the form of the Mexican-Americans’ land. Backed by control of the legal 
profession, the territorial government and the federal troops until statehood for 
New Mexico and Arizona in 1912, a steady process of land theft took place. This 
process was strongly abetted by the federal courts and Congress repeatedly tried 
to wash its hands of the problem of protecting the community land rights of the 
new Mexican-American citizens, assuming, we suppose, that with time the prob- 
lem would eventually disappear. Such has not been the case. With the return 
recently to the Taos Indians of some of their lands and the recent Alaskan 
Native Claims Act it appears that there is a new trend in the nation toward 
righting wrongs of the past that presently afflict our country. We applaud this 
trend. 

It is precisely legislation like H.R. 5937 that embodies the construction ap- 
proach to Mexican-American matters in the Congress. 

We also wish to comment on the other two bills before the Subcommittee dur- 
ing these hearings. 

We strongly support the Equal Opportunity and Full Employment Bill, since 
we see it not only a bill that will especially help all the nation's poor and working 
class in terms of guaranteeing them the right to a job, but also as a bill that 
carries particular meaning for the nation's Mexican-American citizens. For rea- 
sons of language and national origin we often suffer greatly from the lack of jobs. 
We urge the Subcommittee to make sure that problem of language is adequately 
dealt with in the bill, though we are sure that it intends to do so as presently 
written. It is very important that a person who speaks Spanish well and English 
not so well still be entitled to a job. 

I might add, Mr. Chairman, we are very surprised that not a single one of our 
Senators or Congressmen has cosponsored H.R. 50 or S. 50 in the House or the 
Senate. Such forward-looking legislation that means so much for this state de- 
serves not only the support but the active championing by the New Mexico Con- 
gressional delegation. We also are surprised and disappointed that more active 
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support for the other bills before the hearings here has not been forthcoming from 
our Congressmen and Senators. 

We also strongly support H.R. 2276, the bill that deals with discrimination in 
the administration of state bar examinations. This legislation is sadly needed in 
New Mexico. It has historically been through the Anglo monopoly of the legal 
profession and the courts that our people have been stolen blind of their lands. 
Even if we win a land case what good does it do if we had to sell the land to an 
Anglo to get the money to pay another Anglo attorney. We always lost, whether 
we won or lost in court. H.R. 2276 is thus a step in the right direction. 

I also ask the Subcommittee for permission to include in the Record a list of 
questions and answers that describes our organization and its program. 

We would recommend that the Subcommittee place in the bill a recommended 
funding level of at least $50 million. If these funds are divided fairly equitably 
among projects in New Mexico, California and Texas and the other states form- 
ing part of the Mexican Cession, we would estimate that New Mexico projects 
Should receive roughly a fourth of these funds, thus enabling the funding of 12 
demonstration projects in New Mexico at slightly over $1 million each. We feel 
that such a program would be very effective and make a meaningful difference in 
the communities selected, while encouraging the development efforts in the re- 
mainder of the state's land grants. 

In conclusion we wish to congratulate the Subcommittee for moving on this bill 
that would begin to deal within a meaningful way the rural poverty among 
Mexican-Americans in New Mexico and the Southwest. 

Thank you very much. 

NOTES TO MAPS AND CHARTS 


1. Map entitled “New Mexico Private Land Claims Confirmed by Congress". 
This map shows actions by the Congress upon separate Acts confirming lands 
prior to 1890 and the Court of Private Land Claims. These Congressional actions 
tended to: (1) grant less land than that claimed but more than the Court of 
Private Land Claims, (2) grant the land to those persons claiming through Anglo 
establishment interests, especially the Santa Fe Ring, (3) reject the claims of 
the Mexican-American heirs and settlers, and (4) be based upon scanty evidence 
and upon a complete absence of representation of the Mexican-American people. 

2. Map entitled *Grants Confirmed by the Court of Private Land Claims". This 
map shows actions by the so-called Court of Private Land Claims, a court with 
special jurisdiction to hear the land claims from the New Mexico Territory as to 
private lands. Since the Court could not award common lands and community 
lands, the very establishment of this Court rejected the community land grant 
claims of the Mexican-American people. In many of its decisions on appeal from 
the Court of Private Land Claims the Supreme Court of the United States re- 
peatedly stated that as to community lands it was up to the Congress to act 
through other legislation. To this day Congress has not acted. The map shows 
many tiny parcels being confirmed, indicating the new federal policy against the 
Santa Fe Ring and the Mexican-American people, thus leaving the great bulk of 
the lands in the hands of the federal government. 

8. Chart entitled “Disposition of Grant Claims by the Court of Private Land 
Claims". This chart is self-explanatory. 

NoTE.—These documents are copied from “Land Title Study", State Planning 
Office, Santa Fe (1971) 
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Appendix C 


New Mexico Private Land Claims 
Confirmed by Congress 


This map and corresponding schedule are the work of J . J. Bowden and appear in his Private Land Claims in 
the Southwest, Vol. I, pp. 216-219. 
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Abpendix D 


Grants Confirmed by the Court of Private Land Claims 
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This map and corresponding schedule are the work of J. J. Bowden and appear in his Private Land Claims in 
the Southwest, Vol. I, pp. 245-247. 
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[Documents referred to follow :] 


ALIANZA FEDERAL DE MERCEDES, MIEMBRO DEL FRENTE INTERNACIONAL DE 
DERECHOS HUMANOS 


Preguntas y Respuestas de interes explicando el motive y cause de la Organi- 
zacion de la ALIANZA FEDERAL DE MERCEDES respecto a la lucha por las 
Derechos de los Herederos de las Mercedes. 

Pregunta 1. Que clase de organizacion es la Alianza Federal de Mercedes? 

Respuesta. La Alianza Federal de Mercedes es una organizacion sin ganancias, 
compuesta de los HEREDEROS de las diversas Mercedes que se encuentran por 
todas las partes del Sudoeste de los Estados Unidos y tambien otros simpatiza- 
dores. 

Preguna 2. Cuales son los prepositos de la Alianza Federal de Mercdees? 

Respuesta. Los propositos de la Alianza Federal de Mercedes han sido y son de 
unir a todo el Pueblo Heredero para asi reclamar al Gobierno Federal nuestros 
Derechos Hereditarios sobre los terrenos de Mercedes y entretanto otras cosas y 
otros derechos. 

Pregunta 3. Que son las Mercedes? 

Respuesta. Mercedes son concesiones de tierras otorgadas por la Corona de 
Espana a los Primeros Pobladores Espanoles, y a sus decendientes que poblaron 
el Nuevo Mundo que heran las Indias Occidentales por la Nueva Espana (America 
hasta el ano 1822) cuando Mexico adquirio su Independencia de Espana, y con- 
troloba la Nueva Espana; otorgo mas Mercedes a los Pobladores que no habian 
recibido todavia Mercedes de la Corona de Espana hasta el ano 1846. 

Pregunta 4. Para ser Miembro de la Alianza Federal de Mercedes se pueden 
pagar impuestos? 

Respuestas. No por la presente no tiene la Alianza Federal de Mercedes fijo 
ningun impuesto, pero recibimos con mucho gusto DONACIONES VOLUNTA- 
RIAS que nos pueden ayudar, si se ponen impuestos sera a discrecion de los 
Miembros de la Asemblea. 

Pregunta 5. Para ser Miembro de la Alianza Federal de Mercedes debe uno de 
ser Heredero? 

Respuesta. No necesariamente tiene uno que ser Heredero; si gusta dar su 
apoyo moral puede ingresar como Miembro Honorario SIN reclamar Derechos 
Hereditarios. 

Pregunta 6. Cuantas son las Mercedes y cuanto terreno cubren las Mercedes? 

Respuesta. Las Mercedes son aproxiamadamente 1,715 Mercedes, pero se 
sospecha que bien pueden ser mas de 2,000 Mercedes, es por toda la parte del 
Sudoeste de los Estados Unidos, y la area concerniente son aproximadamente 
CIEN MILLIONES de Acres de terreno o mas. 

Pregunta 7. En donde estan estas Mercedes? 

Respuesta. Estas Mercedes estan como digo en el Sudoeste (SOUTHWEST) 
de los Estados Unidos en: NUEVO MEXICO, ARIZONA, CALIFORNIA, UTAH, 
NEVADA, TEXAS y COLORADO; mas concertadas estan en Nuevo Mexico, 
Texas y California. 

Pregunta 8. Que posibilidades o que defensa hay para rescatar estas Mercedes? 

Respuesta. Las Mercedes quedaron Permanentemente Protegidas por el TRA- 
TADO DE GUADALUPE-HIDALGO de 1848. 

Pregunta 9. Que es el TRATADO DE GUADALUPE-HIDALGO? 

Respuesta. El Tratado de Guadalupe-Hidalgo es rel T'ratado de Paz con que 
se termino la Guerra entre los Estados Unidos y Mexico; hecho y firmado por 
pos Estados Unidos y Mexico en 1848 y Ratificado el 30 de Mayo de ese mismo 

no. 

Desde entonces los Estados Unidos se ha compremetido a Proteger y Restatar 
el valor legal de toda propriedad, mueble o raiz en los Territorios cedidos a 
los Estados Unidos por Mexico. 

Pero el Tratado ha sido violado por parte de los Estados Unidos, dicho 
Tratado reconocido en el Articulo 6 de la Constitucion Federal de los Estados 
Unidos que un Tratado Internacional hecho y firmado por los Estados Unidos 
con otra Nacion es la LEY SUPREMA de la Tierra. 

Pregunta 10. Que esfuerzos se han hecho e que progreso ha habido sobre el 
rescatamiento de las Mercedes? 

Respuesta. Los esfuerzos que se han hecho desde el principio es una historia 
larguisima, pero despues de haber contactado al Congresista Augustus F. 
Hawkins de California, el ha entreducido ante el Congreso la ACTA DE MER- 
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CEDES de 1971, el Dia 24 de Junio 1971, despues la misma Acta ha sido entre- 
ducida por el Congresista Hawkins y 25 Patricinadores. 

Se ha entreducido la Acta en 1978 y tambien la misma Acta en 1975. 

Al mismo tiempo tenemos la ACTA DE ANTE-POBREZA de 1975 de Comuni- 
dades Rurales Mexicanas-Americanas tambien entreducidas por el Congresista 
Hawkins que es una Enmienda que la ACTA DE OPORTUNIDAS YX IGUA- 
LIDAD de 1964 (Equal Opportunity Act), sobre dicha Acta vendra el Sr. 
Hawkins a tener AUDENCIAS CONGRESIONALES en Santa Fe, Nuevo Mexico 
los dias 2 y 3 de Mayo de 1975; sera acompanado por otros Congresistas. 

Los Projectos de Ley entroducidas por el Honorable Congresista Augustus F. 
Hawkins, Democrata de California son H.R. 2206 y H.R. 2207; por el Honorable 
Congresista Manuel Lujan, Jr., Republicano de Nuevo Mexico. H.R. 3595 por el 
Honorable Congresista Henry B. Gonzales, Democrata de Texas, la Resulocion 
#147; por el Honorable Senador Joseph M. Montoya, Democrata de Nuevo 
Mexico, S—68. 

XI 


Pregunta 11. Se espera que el Gobierno de los Estados Unidos restituirira las 
Mercedes? 

Respuesta. Se espera que S7, en vista de que estamos en una Democracia de 
Libertad y Justicia y el Gobierno de los Estados Unidos ha tomado 1a responsi- 
bilidad de respectar el valor legal de las Mercedes y protejer a los HEREDEROS 
en el goce de su libertad y propriedad asi es que tenemos la confianza de que 
nuestro Gobierno restituya los terrenos de Mercedes a los Herederos. 


XII 


Pregunta 12. Como fueron perdidas estas Mercedes? 

Respuesta. Para despojar a los Herederos se usaron muchos medios fraudu- 
lentos, algunos por taxaciones, posession adversa que el Gobierno Federal y 
Estatal han permitido dentro de las Mercedes a los arrebata-dores de terrenos 
como tambien en muchas ocasiones el asesinato. 

El Gobierno Federal de los Estados Unidos ha sido uno de los arrebatadores 
de terrenos, que han tomado los terrenos de Mercedes convertiendolos en Bosques 
Nacionales o Manejamiento de Tierras (Land Management) sin recompensar 
a los Herederos. 

XIII 


Pregunta 13. No hicieron o han hecho los Herederos algun esfuerzo para 
detener las Mercedes? 

Respuesta. Si, siempre han intendato los Herederos de detener sus terrenos 
por medio de Corte, pero ha sido envano, porque las Cortes siempre han decidido 
a contra de Heredero y a favor de el Arrebatator de Terrenos. 


XIV 


Pregunta 14. Si alguin quiere informaciones asi de la Alianza Federal de Mer- 
cedes eomo se puede contactar? 

Respuesta. Pueden escribir a la Oficina General. Santiago Tapia y Anaya, Pres- 
idente, Alianza Federal de Mercedes, 1120 San Ignacio Place, S.W., Albuquerque, 
Nuevo Mexico 87105. 

Oficina Sucursal, Jose M. *Duque" Aragon, Vice Presidente, Alianza Federal 
de Mercedes, 4410 Emory Road, El Paso, Texas, 79922. Telefono: 581-2487. 


TRATADO DE GUADALUPE HIDALGO 


Este documento es una publicacion This document is an Historical In- 
de information historica por LA formation Publication by the 
ALIANZA FEDERAL DE MERCEDES ALIANZA FEDERAL DE  MER- 


Telefono: 243-1010. CEDES. Telephone 243-0101, ALBU- 
Note: Parts of the Treaty unrelated QUERQUE, NEW MEXICO, Zip 87105. 
to Land Grants are omitted. Notar: Partes del Tratado sin re- 


lacion a Mercedes on estan incluidas. 


In many ways the Treaty of Guadalupe-Hidalgo may be the most important 
document that the U.S. of America has ever signed. Among other things, it 
assured that the U.S. would have no rival in the form of the Mexican 
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nation to the South; it increased the area of the U.S. by over 50%; it gave the 
U.S. excellent ports on the Pacific; and it guaranteed U.S. domination of the 
entire Western Hemisphere, particularly Latin America. 

The treaty also brought to a close a war of pure and simple aggression by 
the U.S. against a far weaker neighbor—Mexico—which had just gained its 
independence from Spain just 24 years earlier. 

The U.S. representative to negotiate the treaty, Nicholas P. Trist, had had 
his credentials revoked prior to the signing of the treaty on Feb. 2, 1848, at 
the village of Guadalupe-Hidalgo. Nevertheless, the U.S. Senate proceeded, on 
March 10, 1848, to change the Treaty and then ratify it as changed. The 
major change was the suppression of ARTICLE 10 which ezplicitly protected 
the grants.) 

President Polk sent U.S. Attorney-General Nathan Clifford and the Chairman 
of the Committee on Foreign Relations of the U.S. Senate, Ambrose Sevier to 
Mexico to obtain Mexico’s ratification of the document AS CHANGED. Mexico’s 
President, Pena y Pena, would only ratify the treaty AFTER the U.S. pleni- 
potentiaries had formally executed a PROTOCOL to the treaty which pledged 
the U.S. to consider the Treaty as passed by the Senate to mean the same 
as if Article 10 were still in the treaty and the land grants as valid. Based upon 
the signing of the protocol, President Pena y Pena ratified the treaty on 
May 30, 1848. The Protocol had been earlier signed the 26th of May, 1848. 


MINISTERIO DE RELACIONES INTERIORES Y EXTERIORES 
ARTÍCULO I 


El Escmo, Sr. presidente interino de los Estados Unidos Mexicanos se ha 
servido dirigirme el decreto que sigue : 

Manuel de la Pefia y Pefia, Presidente interino de los Estados Unidos Mexi- 
canos, a todos los que las presentes vieren, sabed : Que en la ciudad de Guadalupe 
Hidalgo se concluyó y firmó el día 2 de Febrero del presente afio un tratado de 
paz, amistad, limites y arreglo definitivo entre la Repüblica Mexicana y los 
Estados Unidos de América, por medio de plenipotenciarios de ambos gobiernos. 
autorizados debida y respectivamente para este efecto, cuyo tratado con su 
articulo adicional es en la forma y tenor siguiente. 

En el nombre de Dios Todopoderoso. 

Los Estados-Unidos Mexicanos y los Estados-Unidos de América, animados 
de un sincero deseo de poner término a las calamidades de la guerra que desgraci- 
adamente ecsiste entre ambas repüblicas, y de establecer sobre bases sólidas re- 
laciones de paz y buena amistad, que procuren recíprocas ventajas a los ciudada- 
nos de uno y otro país, y afiancen la concordia, armonía y mútua seguridad en 
que deben vivir, como buenos vecinos, los dos pueblos, han nombrado a este efecto 
sus respectivos plenipotenciarios a saber : el Presidente de la Repüblica Mexicana 
a D. Bernardo Couto, D. Miguel Atristain y Do Luis Gonzaga Cuevas, ciudadanos 
de la misma República, y el Presidente de los Estados-Unidos de América a D. 
Nicolas P. Trist, ciudadano de dichos Estados; quienes después de haberse com- 
municado sus plenos poderes, bajo la protección del Sefior Dios Todopoderoso, 
Autor de la paz, han ajustado, convenido y firmado el siguiente. 


TRATADO DE PAZ, AMISTAD, LIMITES, Y ARREGLO DEFINITIVO ENTRE LA REPUBLICA 
MEXICANA Y LOS ESTADOS-UNIDOS DE AMERICA 


Habrá paz firme y universal entre la República Mexicana y los Estados- 
Unidos de América, y entre sus respectivos países, territorios, ciudades, villas 
y pueblos, sin excepcion de lugares o personas. 


ARTÍCULO II 


Luego que se firme el presente tratado, habrá un convenio entre el comisionado 
o comisionados del gobierno Mexicano, y el ó los que nombre el general en 
refe de las fuegzas de los Estados-Unidos, para que cesen provisionalmente 
las hostilidades, y se restablezca en los lugares ocupados por las mismas fuerzas 
del órden constitucional en lo polftico, administrativo y judicial, en cuanto 
lo permitan las circunstanias deocupacin militar. 
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ARTÍCULO III 


Luego que este tratado sea ratificado por el gobierno de los Estados-Unidos, 
se espedirán órdenes 4 sus comandantes de tierra y mar, proviniendo á estos 
segundos (siempre que el tratado haya sido ya ratificado por el gobierno de la 
Repüblica Mexicana) que inmediatamente alcen el bloqueo de todos los puertos 
mexicanos, y mandando 4 los primeros (bajo la misma condición) que & mayor 
posible brevedad comiencen á retirar todas las tropas de los Estados-Unidos 
que se hallaren entónces en el interior de la Republica Mexicana, á puntos que 
se elegirán de comun acuerdo, y que no distarán de los puertos más de treinta 
leguas: esta evacuación del interior de la Republica se consumará con la menor 
dilación posible, comprometiéndose a la vez el gobierno mexicano 4 facilitar, 
cuanto quepa en su arbitrio, la evacuación de las tropas americanas; á hacer 
cómodas su marcha y su permanencia en los nuevos puntos que se elijan, y 4 
promover una buena inteligencia entre ellas y los habitantes. Igualmente se 
librarán órdenes & las personas encargadas de las aduanas marítimas en 
todos los puertos ocupádos por las fuerzas de los Estados-Unidos, previniéndoles 
(bajo la misma condición) que pongan inmediatametnte en posesión de dichas 
aduanas á las personas autorizadas por el gobierno mexicano para recibirlas, 
entregándoles al mismo tiempo todas las obligaciones y constancia de deudas 
pendientes por derechos de importación y esportación, cuyos plazos no estén 
vencidos. Además se formará una cuenta fiel y esacta, que manifleste el total 
monto de los derechos de importación y esportación recaudados en las mismas 
aduanas marítimas 6 en cualquiero otro lugar de México, por autoridad de los 
Estados-Unidos desde el día de la ratificación de este tratado por el gobierno 
de recaudación; y la total suma de los derechos cobrados, deducidos solamente 
los gastos de recaudación, se entregará al gobierno Mexicano en la ciudad de 
México 4 los tres meses del cange de las ratificaciones. 

La evacuación de la capital de la Republica Mexicana por las tropas de los 
Estados-Unidos, en consequencia de lo que queda estipulado, se completará al 
mes de recibirse for el comandante de dichas tropas las órdenes convenidas 
en el presente artículo, 6 antes si fuere posible. 


ARTÍCULO IV 


Leugo que se verfique el cange de las ratificaciones del presente tratado, todos 
los castillos, fortalezas, territorios, lugares y posesiones que hayan tomado ú 
ocupado las fuerzas de los Estados-Unidos en la presente guerra, dentro de los 
limites que por el siguiente artículo van á fijarse á la Republica Mexicana, se 
devolverán definitvamente á la misma República, con toda la artillería, armas, 
aparejos de guerra, municiones y cualquiera otra propiedad pública ecsistente en 
dichos castillos y fortalezas cuando fueron tomados, y que se conserve en ellos al 
tiempo de ratificarse por el gobierno de la República Mexicana el presente 
tratado. A este efecto, inmediatamente después que se firme se espedirán órdenes 
á los oficiales americanos que mandan dichos castillos y fortalezas, para asegurar 
toda la artillería, armas, aparejos de guerra, municiones y cualquiera otra 
propiedad pública, la cual no podrá en adelante removerse de donde se halla, ni 
destruirse. La ciudad de México, dentro de la línea inferior de atrincheramientos 
que la circundan, queda comprendida en la precedente estipulación, en lo que toca 
á la devolución de artilleria, aparejos de guerra &c. 

La final evacuación del territorio de la República Mexicana por las fuerzas de 
los Estados-Unidos, quedará consumada á los tres meses del cange de las 
ratificaciones, ó antes si fuera posible; comprometiéndose á la vez el gobierno 
mexicano, como en el artículo anterior 4 usar de todos los medios que estén en su 
poder para facilitar la total evacuación, hacerla cómoda á las tropas americanas 
y promover entre ellas y los habitantes una buena inteligencia. 

Sin embargo, si la ratificación del presente tratado por ambas partes no tuviere 
efecto en tiempo que permita que el embarque de las tropas de los Estados-Unidos 
se complete antes de que comience la estación mal sana en los puertos mexicanos 
del golfo de México; en tal caso se hará un arreglo amistoso entre el gobierno 
mexicano y el general en gefe de dichas tropas, y por medio de este arreglo se 
señalarán lugares salubres y convenientes (que no disten de los puertos más de 
treinta leguas) para que residan en ellos hasta la vuelta de la estación sana las 
tropas que un no se hayan embarcado. Y queda entendido que el espacio de 
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tiempo de que aquí se habla, como comprensivo de la estación mal sana, se 
estiende desde el dia 1? de Mayo hasta el 1? de Noviembre. 

Todos los prisioneros de guerra tomados en mar 6 tierra por ambas partes, se 
restituirán 4 la mayor brevedad posible después del cange de las ratificaciones del 
presente tratado. Queda también convenido que si algunos mexicanos estuvieren 
ahora cautivos en poder de alguna trivu salvage dentro de los límites que por el 
siguiente artículo van 4 fijarse 4 los Estados-Unidos, el gobierno de los mismos 
Estados-Unidos ecsigirá su libertad, y los hará restituir 4 su país. 


ARTICULO V 


La línea divisoria entre las dos Repúblicas comenzará en el golfo de México, 
tres leguas fuera de tierra frente á la desembocadura del Rio-Grande, llamado 
por otro nombre Rio Bravo del Norte; del más profundo de sus brazos ; si en la 
desembocadura tuviere varios brazos correrá por mitad de dicho río, siguiendo 
el canal mas profundo donde tenga mas de un canal, hasta el punto en que dicho 
rio corta el lindero meridional de Nuevo-México : continuará luego ácia Occidente, 
por todo este lindero meridional (que corre al Norte del pueblo llamado Paso) 
hasta su término por el lado de Occidente; desde allí, subirá la línea divisoria 
ácia el Norte por el lindero occidental de Nuevo-México, hasta donde este lindero 
esté cortado por el primer brazo del rio Gila: (y si no está cortado por ningun 
brazo del rio Gila, entónces, hasta el punto del mismo lindero occidental mas 
cercano al tal brazo, y de allí en una línea recta al mismo brazo, continuará 
despues por mitad de este brazo; y la confluencia de ambos rios la línea divisoria, 
cortando el Colorado, seguirá el límite que separa la Alta de la Baja California 
hasta el mar Pacífico. 

Los linderos meridional y occidental de Nuevo-México de que habla este artículo, 
son los que marcan en la carta titulada : “Mapa de los Estados-Unidos de México, 
segun lo organizado y definido por las varias actas del congreso de dicha Repú- 
blica, y construido por las mejores autoridades ; edicion revisada que publicó en 
Nueva-York en 1847 J. Disturnell”, sellado por los plenipotenciarios infrascritos. 
Y para evitar toda dificultad al trazar sobre la tierra el límite que separa la Alta 
de la Baja California, queda convenido que dicho límite consistirá en una línea 
recta, tirada desde la mitad del rio Gila en el punto donde se une con el Colorado, 
hasta un punto en la costa del mar Pacífico distante una legua marina al Sur del 
punto mas meridional del puerto de San Diego, segun este puerto está dibujado 
en el plano que levantó el año de 1782 el segundo piloto de la armada española 
D. Juan Pantoja, y se publicó en Madrid el de 1802 en el Atlas para el viaje de 
las goletas Sutil y Mexicana; del cual plano se agrega copia firmada y sellada 
por los plenipotenciarios respectivos. 

Para consignar la línea divisoria con la precision debida en mapas fehacientes, 
y para establecer sobre la tierra mojones que pongan á la vista los limites de ambas 
Repúblicas, segun quadan descritos en el presente artículo, nombrará cada uno 
de los dos gobiernos un comisario y un agrimensor que se juntarán antes del 
término de un año, contado desde la fecha del cange de las ratificaciones de este 
tratado, en el puerto de San Diego, y procederán á señalar y demarcar la espre- 
sada linea divisoria en todo su curso, haste la desembocadura del Rio Bravo del 
Norte, Llevarán dianios y levantarán planos de sus operaciones: y el resultado 
convenido por ellos se tendrá por parte de este tratado, y tendrá la misma que si 
estuviese inserto en él; debiendo convenir amistosamente los dos gobiernos en el 
arreglo de cuanto necesiten estos individuos, y en la escolta respectiva que deban 
llevar seimpre que se crea necesario. 

La línea divisoria que se establece por este artículo, será religiosamente re- 
spetada por cada una de las dos repúblicas; y ninguna variación se hará jamás en 
ella, sino de espreso y libre consentimiento de ambas naciones, otorgado legal- 
mente por el gobierno general de cada una de ellas, con arreglo á su propia con- 
stitucion. 

ARTÍCULO VI 


Los buques y ciudadanos de los Estados-Unidos tendrán en todo tiempo un 
libre y no interrumpido tránsito por el golfo de California y por el rio Colorado 
desde su confluencia con el Gila, para sus posesiones y desde sus posesiones sitas 
al Norte de la línea divisoria que queda marcada en el artículo precedente; en- 
tendiédose que este trásito se ha de hacer navegando por el golfo de California 
y por rio Colorado, y no por tierra, sin espreso consentimiento del gobierno 
mexicano. 
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Si por reconocimientos que se practiquen se comprobare la posibilidad y con- 
veniencia de construir un camino, canal 6 ferrocarril, que en toto 6 en parte corra 
sobre el rio Gila 6 sobre alguna de sus margenes, derecha 6 izquierda, en la latitud 
de una legua marina de uno 6 de otro lado del rio, los gobiernos de ambas Repüb- 
licas se pondrán de acuerdo sobre su construcción, 4 fin de que sirva igualmenta 
para el uso y provecho de ambos paises. 


ARTICULO VII 


Como el rio Gila y la parte del Rio Bravo del Norte que corre bajo el lindero 
meridional de Nuevo-México, se dividen por mitad entre las dos republicas, segun 
lo establecido en el articulo quinto; la navegacion en el Gila y en la parte que 
queda indicada del Bravo, será lebre y comun 4 los buques y ciudalanos de 
ambos paises, sin que por alguno de ellos pueda hacerse (sin consentimiento del 
otro) ninguna obra que impida 6 interrumpa en todo 6 en parte el ejercicio de 
este derecho, ni aun con motivo de favorecer nuevos métodos de navegacion. 
Tampoco se podrá cobrar (sino en el caso de desembarco en alguna de sus 
riberas) ningun impuesto ó contribucion, bajo ninguna denominacion ó título, 
á los buques, efectos, mercanías a personas que naveguen en dichos rios. Si para 
hacerlos 6 mantenerlos navegables, fuere necesario 6 conveniente establecer 
alguna contribucion ó impuesto, no podrá esto hacerse sin el consentimiento de 
los dos gobiernos. 

Las estipulaciones contenidas en el presente artículo, dejan ilesos los derechos 
territoriales de una y otra República, dentro de los límites nue les quedan 
marcados. 

ARTICULO VIII 


Los mexicanos establecidos hoy en territorios pertenecientes ántes á México y 
que queden para lo futuro dentro de los límites sefialados por el presente tratado 
á los Estados-Unidos, podrán permanecer en donde ahora habitan, ó trasladarse 
en cualquier tiempo 4 la República Mexicana; conservando en los indicados 
territorios los bienes que poseen, ó enagenándolos y pasando su valor á donde 
les convenga, sin que por esto, pueda ecsigírseles ninguno género de contribucion, 
gravámen ó impuesto. 

Los que prefieran permanecer en los indicados territorios podrán conservar 
el título y derechos de ciudadanos mexicanos, ó adquirir el titulo y derechos de 
ciudadanos de los Estados-Unidos. Mas la eleccion entre una y otra ciudadania, 
deberán hacerla dentro de un año contado desde la fecha del cange de las ratifi- 
caciones de este tratado. Y los que permanecieren en los indicados territorios 
despues de transcurrido el año sin haber declardo su intencion de retener el 
carácter de mexicanos, se considerará que han elegido ser ciudadanos de los 
Estados-Unidos. 

Las propiedades de todo género ecsistentes en los espresados territorios, y que 
pertenecen ahora á mexicanos no establecidos en ellos, serán respetadas inviola- 
blemente. Sus actuales dueños, los herederos de estos, y los mexicanos que en lo 
venidero puedan adquirir por contrato las indicadas propiedades, disfrutarán, 
respecto de ellas, tan amplia garantía, como si perteneciesen á ciudadanos de los 
Estados-Unidos. 

ARTÍCULO IX 


Los mexicanos que en los territorios antedichos no conserven el carácter de 
ciudadanos de la República Mexicana, segun lo estipulado en el precedente artí- 
culo serán incorporados en la unión de los Estados-Unidos, y se admitirán lo mas 
pronto posible conforme á los principios de su constitución federal, al goce de la 
plenitud de derechos de ciudadanos de dichos Estados-Unidos. En el entre tanto. 
serán mantenidos y protegidos en el goce de su libertad, de su propiedad y de 
los derechos civiles que hoy tienen segun las leyes mexicanas. En lo respectivo 
á derechos políticos, su condicion será igual á la de los habitantes de los otros 
territorios de los Estados Unidos, y tan buena á lo menos como la de los habi- 
tantes de la Luisiana y las Floridas, cuando estas provincias, por las cesiones 
que de ellas hicieron la república francesa y la corona de Espafía, pasaron á ser 
territorios de la Union norte-americana. 

Disfrutarán igualmente la mas amplia garantía todos los eclesiásticos, corpora- 
ciones y comunidades religiosas, tanto en el desempeño de las funciones de su 
ministerio, como en el goce de su propiedad de todo género, bien pertenezca ésta 
á las personas en particular, bien á las corporaciones. La dicha garantía se esten- 
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derá á todos los templos, casas y edificos dedicados al culto católico romano, así 
como á los bienes destinados á su mantenimiento y al de las escuelas, hospitales y 
demas fundaciones de caridad y beneficencia. Ninguna propiedad de esta clase se 
considerará que ha pasado á ser propiedad del gobierno americano, ó que puede 
éste disponer de ella, ó destinarla á otros usos. 

Finalmente, las relaciones y communicaciones de los católicos ecsistentes en 
los predichos territorios, con sus respectivas autoridades eclesiásticas, serán 
francas, libres y sin embarazo alguno, aun cuando las dichas autoridades tengan 
su residencia dentro de los límites que quedan señalados por el presente tratado 
a la República Mexicana, mientras no se haga una nueva demarcacion de distritos 
eclesiásticos, con arreglio á las leyes de la Iglesia católico romana. 


ARTICULO X 


Todas las concesiones de tierra hechas por el gobierno mexicano ó por las 
autoridades competentes, en territorios que pertenecieron antes á México y quedan 
para lo futuro dentro de los límites de los Estados-Unidos, serán respetadas como 
válidas, con la misma estension con que lo serian si los indicados territorios 
permanecieran dentro de los límites de México. Pero los concesionarios de tierras 
en Tejas que hubieren tomado posesion de ellas, y que por razon de las circun- 
stancias del pais desde que comenzaron las desavenencias entre el gobierno mexi- 
cano y Tejas, hayan estado impedidos de llenar todas las condiciones de sus 
concesiones, tendrán la obligacion de cumplir las mismas condiciones dentro 
de los plazos señalados en aquellas respectivamente, pero contados ahora desde 
la fecha del cange de las ratificaciones de este tratado; por falta de lo cual las 
mismas concesiones no serán obligatorias para el Estado de Tejas, en virtud de 
las estipulaciones contenidas en este artículo. 

La anterior estipulacion respecto de los concesionarios de tierras en Tejas, 
se entiende á todos los concesionarios de tierras en los indicados territorios 
fuera de Tejas, que hubieren tomado posesion de dichas concesiones ; y por falta 
de cumplimiento de las condiciones de alguna de aquellas, dentro del nuevo plazo 
que empieza á correr el dia del cange de las ratificaciones del presente tratado, 
segun lo estipulado arriba, serán las mismas concesiones nulas y de ningun 
valor. 

El gobierno mexicano declara que no se ha hecho ninguna concesion de tierras 
en Tejas desde el dia 2 de Marzo de mil ochocientos treinta y seis, y que tampoco 
se ha hecho ninguna en los otros territorios mencionados despues del trece de 
Mayo de mil ochocientos cuarenta y seis. 


ARTICULO XI 


En atencion á que una gran parte de los territorios que por el presente tratado 
van á quedar para lo futuro dentro de los limites de los Estados-Unidos, se 
halla actualmente ocupada por tribus salvages, que han de estar en adelante 
bajo la esclusiva autoridad del gobierno de los Estados-Unidos, y cuyas incur- 
siones sobre los distritos mexicanos serian en estremo perjudiciales, está solem- 
nemente convenido que el mismo gobierno de los Estados-Unidos contendrá las 
indicadas incursiones por medio de la fuerza, siempre que asi sea necesario; y 
cuando no pudiere prevenirlas, castigará y escarmentará á los invasores, ecsi- 
giéndoles ademas la debida reparacion: todo del mismo modo y con la misma 
diligencia y energía con que obraria si las incursiones se hubiesen meditado 6 
ejecutado sobre territorios suyos ó contra sus propios ciudadanos. 

A ningun habitante, de los Estados-Unidos será lícito, bajo ningun pretesto, 
comprar ó adquirir cautivo alguno, mexicano ó estrangero, residente en México, 
apresado por los indios habitantes en territorios de cualquiera de las dos 
repúblicas, ni los caballos, mulas, ganados, ó cualquiera otro género de cosas que 
hayan robado dentro del territorio mexicano; ni en fin, venderles 6 ministrarle 
bajo cualquiera titulo armas de fuego ó municiones. 

Y en caso de que cualquier persona o personas cautivadas por los indios dentro 
del territorio mexicano, sean llevadas al territorio de los Estados-Unidos, el 
gobierno de dichos Estados-Unidos se compromete y liga de la manera mas 
solemne, en cuanto le sea posible, 4 rescartarlas y 4 restituirlas 4 su país, 6 
entregarlas al agente ó representantes del gobierno mexicano; haciendo todo esto 
tan luego como sepa que los dichos cautivos se hallan dentro de su territorio, y 
empleando al efecto el leal ejercicio de su influencio y poder. Las autoridades 
mexicanas darán á los Estados-Unidos, segun sea practicable, una noticia de tales 
cautivos: y el agente mexicano pagará los gastos erogados en el mantenimiento 
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y remision de los que se rescaten, los cuales, enter tanto, serán tratados con la 
mayor hospitalidad por las autoridades americanas del lugar en que se encuen- 
tren. Mas si el gobierno de los Estados-Unidos antes de recibir aviso de México, 
tuviere noticia por cualquiera otro conducto de ecsistir en su territorio cautivos 
mexicanos, procederá desde, luego á verificar su rescate y entrega al agente 
mexicano segun queda convenido. 

Con el objeto de dar á estas estipulaciones la mayor fuerza posible, y afianzar 
al mismo tiempo la seguridad y las reparaciones que ecsige el verdadero espiritu 
é intencion con que se han ajustado, el gobierno de los Estados-Unidos dictará 
sin inütiles dilaciones, ahora y en lo de adelante, las leyes que requiera la natura- 
leza del asunto, y vigilará siempre sobre su ejecución. Finalmente, el gobierno de 
los Estados-Unidos tendrá muy presente la santidad de esta obligacion, siempre 
que tenga que desalojar á los indios de cualquier punto de los indicados terri- 
torios, ó que establecer en él á ciudadanos suyos; y cuidará muy especialmente de 
que no se ponga 4 los indios que ocupaban antes aquel punto, en necesidad de 
buscar nuevos hogares por medio de las incursiones sobre los distritos mexicanos, 
que el gobierno de los Estados-Unidos se ha comprometido solemnemente á 
reprimir. 

ARTÍCULO XII 


En consideracion á la estensión que adquieren los límites de los Estados-Unidos 
segun queda descrito en el artículo quinto del presente tratado, el gobierno de los 
mismos Estados-Unidos se compromete 4 pagar al de la Repübliea Mexicana la 
suma de quince millones de pesos, de una de las dos maneras que van á esplicarse. 
El gobierno mexicano, al tiempo de ratificar este tratado, declarará cual de las dos 
maneras de pago prefiere; y á la que así elija, se arreglará el gobierno de los 
Estados-Unidos al verificar el pago. 

Primera manera de pago. Inmediatamente despues que este tratado haya sido 
ratificado por el gobrierno de la Repüblica Mexicana, se entregará al mismo 
gobieno por el de los Estados-Unidos en la ciudad de México, y en moneda de 
plata à oro del cufio mexicano, la suma de tres millones de pesos. Por los doce 
millones de pesos restantes, los Estados-Unidos crearán un fondo público, que 
gozará rédito de seis pesos por ciento al afio, el cual rédito ha de comenzar 4 
-correr el dia que se ratifique el persente tratado por el gobierno de la República 
Mexicana, y se pagará anualmente en la ciudad de Washington. El capital de 
dicho fondo püblico será redimible en la misma ciudad de Washington en cual- 
quiera época que lo disponga el gobierno de los Estados-Unidos con tal que hayan 
pasado dos años contados desde el cange de las ratificaciones del presente tratado, 
y dándose aviso al püblico con anticipacion de seis meses. Al gobierno mexicano 
se entregarán por el de los Estados-Unidos los bonos correspondientes á dicho 
fondo, estendidos en debida forma, divididos en las cantidades que sefiale el 
espresado gobierno mexicano y enagenables por éste. 

Segunda manera de pago. Inmediatamente despues que este tratado haya sido 
ratificado por el gobierno de la República Mexicana, se entregará al mismo 
gobierno por el de los Estados-Unidos, en la ciudad de México, y en moneda de 
plata à oro de cufio mexicano, la suma de tres millones de pesos. Los doce mil- 
lones de pesos restantes se pagarán en México en moneda de plata ú oro del 
euo mexicano, en abonos de tres millones de pesos cada afio con un rédito de 
seis por ciento anual: este rédito comenzará a correr para toda la suma de los 
doce millones el dia de la ratificacion del presente tratado por el gobierno mexi- 
cano, y con cada abono anual de capital se pagará el rédito que corresponda á la 
suma abonada. Los plazos para los abonos de capital corren desde el mismo dia 
que empiezan 4 causarse los réditos. El gobierno de los Estados-Unidos entregará 
al de la Repüblica Mexicana pagarés estendidos en debida forma, correspondi- 
entes 4 cada abono anual, dividos en las cantidades que sefiale el dicho gobierno 
mexicano, y enagenables por éste. 


ARTÍCULO XIII 


Se obliga ademas el gobierno de los Estados-Unidos á tomar sobre si, y 
satisfacer cumplidamente & los reclamantes, todas las cantidades que hasta aqui 
se les deben y cuantas se venzan en adelante por razon de las reclamaciones ya 
liquidadas y sentenciadas contra la Repüblica Mexicana, conforme 4 los convenios 
ajustados entre ambas repüblicas el once de Abril de mil ochocientos trienta y 
nueve, y el treinta de Enero de mil ochocientos cuarenta y tres; de manera que 
la repübliea mexicana nada absolutamente tendrá que gastar en lo venidero por 
razon de los indicados reclamos. 


ARTÍCULO XIV 


También ecsoneran los Estados-Unidos 4 la República Mexicana de todas las 
reclamaciones de ciudadanos de los Estados-Unidos no decididas atin contra el 
gobierno mexicano, y que puedan haberse originado antes de la fecha de la 
firma del presente tratado: esta ecsoneracion es definitiva y perpetua, bien sea 
que las dichas reclamaciones se admitan, bien sea que se desechen por el tri- 
bunal de comisarios de que habla el articulo siguiente, y cualquiera que pueda ser 
el monto total de las que quedan admitidas. 


ARTICULO XV 


Los Estados-Unidos, ecsonerando & México de toda responsabilidad por las 
reclamaciones de sus ciudadanos mencionadas en el articulo precedente, y con- 
siderándolas completamente canceladas para siempre, sea cual fuere su monto, 
toman á su cargo satisfacerlas hasta una cantidad que no esceda de tres millones 
doscientos cincuenta mil pesos. Para fijar el monto y validez de estas reclama- 
ciones, se establecerá por el gobierno de los Estados-Unidos un tribunal de comi- 
sarios, cuyos fallos serán definitivos y concluyentes, con tal que al decir sobre la 
validez de dichas reclamaciones, el tribunal se haya guiado y gobernado por 1os 
principios y reglas de decision establecidos en los artículos primero y quinto 
de la convencion, no ratificada, que se ajustó en la ciudad de México el veinte de 
Noviembre de mil ochocientos cuarenta y tres; y en ningun caso se dará fallo en 
favor de ninguna reclamacion que no esté comprendida en las reglas y principios 
indicados. 

Si en juicio del dicho tribunal de comisarios, o en el de los reclamantes, se 
necesitaren para la justa decision de cualquier reclamacion algunos libros, papeles 
de archivo ó documentos que posea el gobierno mexicano, ó que estén en su poder, 
los comisarios, 6 los reclamantes por conducto de ellos, los pedirán por escrito 
(dentro del plazo que designe el congreso) dirigiéndose al ministro mexicano de 
relaciones esteriores, á quien trasmitirá las peticiones de esta clase el secretario 
de Estado de los Estados-Unidos; y el gobierno mexicano se compromete 4 
entregar á la mayor brevedad posible, despues de recibida cada demanda, los 
libros, papeles de archivo ó documentos así especificados, que posea 6 estén en su 
poder, ó copias ó estracto auténticos de los mismos, con el objeto de que sean 
trasmitidos al secretario de Estado, quien los pasará immediatamente al espre- 
sado tribunal de comisarios. Y no se hará petición alguna de los enunciados libros, 
papeles 6 documentos, por 6 4 instancia de ningun reclamante, sin que ántes se 
haya aseverado bajo juramento ó con afirmacion solemne la verdad de los hechos 
que con ello se pretende probar. 

ARTICULO XVI 


Cada una de las dos Repüblieas se reserva la completa facultad de fortificar 
tosdos los puntos que para su seguridad estime convenientes en su propio terri- 
torio. 

ARTICULO XVII 


El tratado de amistad, comercio y navegación, concludido en la ciudad de 
México el 5 de Abril del afio del Sefior 1831, entre le Republica Mexicana y los 
Estados-Unidos de América, esceptuándose el articulo adicional, p cuanto pue- 
da haber en sus estipulaciones incompatible con alguna de las contenidas en 
el presente trado, queda restablecido por el periodo de ocho afios desde el dia 
del cange de las ratificaciones del mismo presente tratado, con igual fuerza y 
valor que si estuviese intuviese inserto en él; debiendo entenderse que cada 
una de las pantes contratantes se reserva el derecho de poner término al dicho 
tratado de comercio ye navegacion en cualquier tiempo, luego que haya espirado 
el periodo de los ochos afios, comunicando su intencion 4 la ontra parte con un 
afio de anticipacion. 

ARTICULO XVIII 


No se ecsigirán derechos ni gravámen de ninguana clase á los articulos todos 
que lleguen para las tropas de los Estados-Unidos los puertos mexicanos ocupados 
por ellas, antes de la evacuacion final de los mismos puertos, y después de la 
devolucion á México de las aduanas situadas en ellos. El gobierno de los Estados- 
Unidos se compromete 4 la vez, y sobre esto empeña su fé, á establecer y mantener 
eon vigilancia cuantos guardas sean posibles para asegurar las rentas de México, 
precaviendo le importacion á la sombra de esta estipulacion, de cualesquiera 
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artículos que realmente no sean necesarios, ó.que escedan en cantidad de los que se 
necesiten para el uso y contumo de las fuerzas de los Estados-Unidos mientras 
ellas permanezcan en México. A esta efecto, todos los oficiales ye agentes 'de los 
Etados-Unidos tendrán obligacion de denunciar a las autoridades mexicanas en 
los mismos puertos, cualquier conato de fraudulento abuso de esta estipulacion, 
que pudieran conocer ó tuvieren motivo de sosphechar ; así como de impartir á las 
mismas autoridades todo el ausilio que pudieren con este objeto. Y cualquier 
conato de esa clase que fuere legalmente probado, y declarado por sentencia de 
tribunal competente, será castigado con el comiso de la cosa que se haya intentado 
introducir fraudulentamente. 
ARTICULO XIX 


Respecto de los efectos, mercancias y propiedades importados en los puertos 
mexicanos, durante el tiempo que han estado ocupados por las fuerzas de los 
Estados-Unidos, sea por ciudadanos 6 sübditos de alguna nacion neutral, se 
observarán las reglas siguientes: 

1. Los dichos efectos, mercancías y propiedades, siempre que se hayan im- 
portado ántes de la devolucion de las aduanas 4 las autoridades mexicanas, 
conforme á lo estipulado en el artículo tercero de este tratado, quedarán libres 
la pena de comiso, aun cuando sean de los prohibidos en el arancel mexicano. 

2. La misma ecsecion gozarán los efectos, mercancías y propiedades que lleguen 
á los puertos mexicanos despues de la devolucion á México de las 
aduanas maritimas, y antes de que espiren los sesenta dias que van 4 fijarse 
en el artículo siguiente para que empiece á regir el arancel mexicano en los 
puertos; de biendo al tiempo de su importacion sujetarse los tales efectos, 
mercancias y propiedades, en cuanto al pago de derechos, 4 lo que en el indi- 
cado siguiente articulo se establece. 

3. Los efectos, mercancias y propiedades designados en las dos reglas anteriores, 
quedarián esentos de todo derecho, alcabala 6 impuesto, sea bajo el titulo de in- 
ternacion, sea bajo cualquiera otro, mientras permanezean en los puntos donde se 
hayan importado, y 4 su salida para el interior; y en los mismos puntos no po- 
drá jamas ecsigirse impuesto alguno sobre su venta. 

4. Los efectos, mercancías y propiedades designadas en las reglas primera y 
segunda, que hayan sido internados á cualquier lugar ocupado por fuerzas de los 
Estados-Unidos, quedarán esentos de todo derecho sobre su venta o consumo, 
y de todo impuesto o contribución, bajo cualquier titulo 4 denominacion, mientras 
permanezcan en el mismo lugar. 

5. Mas si algunos efectos, mercancias 6 propiedades de los designados en las 
reglas primera y segunda, se trasladaren 4 un lugar no ocupado 4 la sazon por 
las fuerzas de los Estados-Unidos: al introducirse 4 tal lugar, 6 al venderse 6 
consumirse en él, quedarán sujetos 4 los mismos derechos que bajo las leyes mexi- 
canas deberian pagar en tales casos si se hubieran importado en tiempo de paz por 
sumirse en el, quedaran sujetos a dos mismos derechos que bajo las leyes mexi- 
canas deberian pagar en tales casos si se hubieran importado en tiempo de paz 
por las aduanas maritimas, y hubiesen pgdo en ellas los derechos que estblece 
el arancel mexicano. 

6. Los duefios de efectos, mercancias y propiedades designadas en las reglas 
primera y segunda, y ecsistentes en algun puerto de México, tienen derecho de 
reembarcarlos, sin que pueda ecsigirseles ninguna clase de impuestos, alcabala 

Respecto de los metales y de toda otra propiedad esportado por cualquier 
ó contribucion. 
putro mecivano, durante su oeupacion por las fuerza americanas, y ántes de la 
devolucion de su aduana al gobierno mexicano, ne se ecsigirá 4 ninguana per- 
sona por las autoridades de Móxico, ya dependan del gobierno general, ya de 
aigun Estado que pague ningun impuesto, alcabala o derecho por su indicada 
esportacion, ni sobre ella podrá ecsigisele por las dichas autoridades cuenta 
alguna. 

ARTICULO XX 


Por consideracion 4 los intreses del comercio de todas las naciones, queda con- 
venido que si pasaren ménos de sesenta dias desde la fecha de la firma de este 
tratado hasta que se haga la devolucion de las aduanas marítmas, segun lo 
estipulado en el artículo tercero, todos los efectos, mereancias y propiedades que 
llequen á los puertos mexicanos desde el día en que se verifique la devolucion de 
dichas aduanas, hasta que se completen sesenta dias contados desde la fecha de 
la firma del presente tratado, se admitirán no pagando otros derechos que los 
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establecidos en la tarifa que esté vigente en las espresadas aduanas al tiempo de 
su devolucion, y se estenderán 4 dichos efectos, mercancías y propiedades las 
mismas reglas establecidas en el artículo anterior. 


ARTÍCULO XXI 


Si desgraciadamente en e] tiempo futuro se suscitare algün punto de desacuerdo 
entre los gobiernos de las dos repüblicas, bien sea sobre la inteligencia de alguna 
estipulacion de esté tratado, bien sobre eualquiera otra materia de las relaciones 
políticas ó eomerciales de las dos naciones, los mismos gobiernos, á nombre de 
ellas, se comprometen á procurar de la manera mas sincera y empeñosa allanar 
las diferencias que se presenten y conservar el estado de paz y amistad en que 
ahora se ponen los dos paises, usando al efecto de representaciones mútuas y de 
negociaciones pacífieas. Y si por estos medios no se lograre todavía ponerse. de 
ucuerdo no por eso se apelará a represalia, agresion ni hostilidad de ningun gé 
nero de una República contra otra, hasta que el gobierno de la que se crea 
agraviada haya considerado maduramente y en espíritu de paz y buena vecindad, 
si no seria mejor que la diferencia se terminara por un arbitramento de co- 
misarios nombrados por ambas partes, ó de una nacion amiga. Y si tal medio 
fuere propuesto por cualquiera de las dos partes, la otra accederá 4 él, 4 no ser 
que lo juzgue absolutamente incompatible can la naturaleza y circunstancias del 


caso. 
ARTICULO XXII 


Si (lo que no es esperarse y Dios no permita) desgraciadamente se suscitare 
guerra entre las dos Repúblicas, éstas para el caso de tal calamidad se com- 
prometen ahora solemnemente ante si mismas y ante el mundo 4 observar las 
reglas siguientes, de una manera absoluta, si la naturaleza del objeto 4 que se 
contraen lo permite, y tan estrictamente como sea dable en todos los casos en 
que la absoluta observancia de ellas fuere imposible. 

1. Los comerciantes de cada una de las dos Repüblicas que 4 la sazon residan 
en territorio de la otra, podrán permanecer doce meses los que residan en el 
interior, y seis meses los que residan en los puertos, para recoger sus deudas y 
arreglar sus negocios: durante estos plazos disfrutarán la misma protección y 
estarán sobre el mismo pié en todos respectos que los ciudadanos 6 súbditos de 
las naciones amigas. Cuando los ejércitos de una de las dos naciones entren en 
territorios de la otra, las mugeres y niños, los eclesiásticos, los estudiantes de 
cualquier facultad, los labradores y comerciantes, artesanos, manufactureros y 
pescadores que estén desarmados y residan en ciudades, pueblos ó lugares no 
fortificados, y en general todas las personas cuya ocupacion sirva para la comun 
subsistencia y beneficio del género humano, podrán continuar en sus ejercicios 
sin que sus personas sean molestadas. No serán incendiadas sus casas 6 bienes 6 
destruidos de otra manera, ni serán tomados sus ganados, ni devastados sus 
campos por la fuerza armada, en cuyo poder puedan venir 4 caer por los aconte- 
cimientos de la guerra; pero si hubiere necesidad de tomarles alguna cosa para 
el uso de la misma fuerza armada, se les pagará lo tomado a un precio justo. 
Todas las iglesias, hospitales, escuelas. colegios, librerias y demas establecimien- 
tos de caridad y beneficencia serán respetados, y todas las personas que dependan 
de los mismos serán protegidas en el desempefio de sus deberes y en la conti- 
nuacion de sus profesicnes. 

2, Para aliviar la suerte de los prisioneros de guerra, se evitarán cuidadosa- 
mente las prácticas de enviarlos 4 distritos distantes, inclementes 6 malsanos, 
ó de aglomerarlos en lugares estrechos y enfermizos. No se confinarán en cala- 
bozos, prisiones ni pontones; no se les aherrojará ni se les atará, ni se les 
impedirá de ningun otro modo el uso de sus miembros. 

Los oficiales quedarán en libertad bajo su palabra de honor, dentro de distritos 
convenientes, y tendrán alojamientos cómodos: y los soldados rasos se colocarán 
en acantonamientos bastante despejados y estensos para la ventilacion y el 
ejercicio, y se alojarán en cuarteles tan amplios y cómodos como los que use para 
su9 propias tropas la parte que los tenga en poder .Pero si algun official faltara á 
su palabra saliendo del distrito que se le señalado, 6 algun otro prisonero sé fugare 
de los limitres de su acantonamiento despues que éstos se les hayan fijado. tal of- 
de los limitres de su acantonamiento despues que éstos se les hayan fijado, tal ofi- 
cial ó prisionero perderá el beneficio del presente articulo por lo que mira, 4 su lib- 
ertad bajo palabra ó acantonamiento. Y si algun official faltando á su palabra, ó 
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algun soldalo raso saliendo de los limites que se la han asignado, fuere encontra- 
do despues con las armas en la mano antes de ser debidamente cangeado, tal per- 
sona en esta actitud ofensiva seré tratada conforme á las leyes comunes de la guer- 
ra. A lo oficiales se proveerá diariamente por la parte en cuyo poder estén, de tan- 
tas raciones compuestas de los mismos artículos como las que gozan en especie 6 en 
equivalente los oficiales de la misma graduación en su propio ejército: á todos 
los demas prisioneros se proveerá diariamente de una racion semenjante 4 la que 
se ministra al soldado raso en su propio servicio: el valor de todas estas suminis- 
traciones se pagará por la otra parte al concluirse la guerra, ó en los periodos que 
se convengan entre sus respectivos comandantes, precediendo una mutua liquida- 
cion de las cuentas que se lleven del mantenimiento de prisioneros: tales cuentas 
no se mezelarán ni compensarán con otras, ni el saldo que resulte de ellas se rehu- 
sara bajo pretesto de compensacion 6 represalia por caulquiera causa, real 6 figu- 
rado. Cada una de las partes podrá manterner un comisario de prisioneros nom- 
brado por ella misma en cada acantonamiento de los prisioneros que estén en poder 
de la otra parte: este comisario vistará a los prisioneros siempre que quiera ; ten- 
dra facultad de recibir, libres de todo derecho 6 impuesto, y de distribuir todos 
los auxilios que pueden enviarles sus amigos, y libremente trasmitir sus partes 
en cartas abiertas 4 la autoridad por la cual está empleado. 

Y se declara que ni el pretesto de que la guerra destruye los tratados, ni otro al- 
guno, sea el que fuere, se eonsiderará que anula ó suspende el pacto solemne 
contenido en este artículo. Por el contrario, el estado de guerra es cabalmente el 
que se ha tenido presente al ajustarlo, y durante el cual sus estipulaciones se 
han de observar tan santamente, como las obligaciones mas reconocidas de la ley 
natural ó de gentes. 

ARTICULO XXIII 


Este tratado será ratificado por el Presidente de la República mexicana, 
prévia la aprobacion de su eongreso general; y por el presidente de los Estados- 
Unidos de América con el eonsejo y consentimiento de senado ; y las ratificaciones 
se canearán en lá ciudad de Washington, a los cuatro meses de la fecha de la 
firma del mismo tratado, 6 antes si fuere posible. 

En fé de lo cual, nosotros los respectivos plenipotenciarios hemos firmado y 
sellado por quintuplicado este tratado de paz, amistad, limites y arreglo defini- 
tivo, en la ciudad de Guadalupe Hildago, el dia dos de Febrero de afio de Nuestro 
Senor mil ochocientos cuarenta y ocho. 

BERNARDO COUTO, (L.S.) 
MIGUEL ATRISTAIN, (L.S.) 
Luis G. CuEvas, (L.S.) 
NICOLÁS P. Trist, (L.S.) 


Artículo adicional y secreto del tratado de paz, amistad, límites y arreglo 
definitivo entre la Repüblica Mexicana y los Estrados-Unidos de América, firmado 
hoy por sus respetcivos plenipotenciarios. 

En atencion 4 la posibilidad de que el cange de las ratificaciones de este tratado 
se demore mas del término de cuatro meses fijados en su artículo vientitres, por 
las circunstancias en que se encuentra la república mexicana, queda convenido 
que tal demora no afectará de ningún modo la fuerza y validez del mismo trata- 
do, si no escediere de ocho meses contados desde la fecha de su firma. 

Este artículo tendrá la misma fuerza y valor que si estuviese inserto en el 
tratado. de que es parte adicional. 

En fé de lo cual, nosotros los respectivos plenipotenciarios hemos firmado y 
sellado este articulo adicional y secreto. Hecho por quintuplicado en la ciudad 
de Guadalupe Hidalgo. el dia dos de Febrero del afin de Nuestro señor mil 
ochocieentos cuarenta y ocho. 

BERNARDO COUTO, (L.S.) 
MIGUEL ATRISTÁIN, (L.S.) 
Luis G. CUEVAS, (L.S.) 
NicoLÁS P. TRIST, (L.S.) 


Y que este tratado recibió en el Senado de los Estados-Unidos de América, el 
dia 10 de Marzo de 1848, las modificaciones siguientes : 

Se insertará en el artículo 3” despues de las palabras “República mexicana,” 
donde primero se encuentran las palabras y cangeadas las ratificaciones. 

Se borrará el artículo 9? del tratado, y en su lugar se inserta el siguiente. 
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ARTICULO IX 


Los mexicanos que en los territorios antedichos no conserven el carácter de 
ciudadanos de la reptiblica mexicana, segun lo estipulado en el artículo prece- 
dente, serán ineorporados en la Union de los Estados-Unidos, y se admitirán en 
tiempo oportuno (á juicio del congreso de los Estados-Unidos), conforme 4 los 
principios de la constitucion, y entre tanto serán mantenidos y protegidos en el 
goce de su libertad y propiedad, y asegurados en el libre ejercicio de su religion 
sin restriccion alguna. 

Se suprime el artículo X del tratado. 

Se suprimen en el artículo XI del tratado las palabras siguientes: 

"ni en fin, venderles 6 ministrarles bajo cualquier título armas de fuego 6 
municiones". 

se suprimen en el artículo XII las palabras siguientes: 

“de una de las dos maneras que van 4 esplicarse. El gobierno mexicano, al 
tiempo de ratificar este tratado, declarará cuál de las dos manera de pago 
prefiere; y á la que así elija, se arreglará el gobierno de los Estados-Unidos al 
verificar el pago. 

Primera manera de pago. Inmediatamente despues que este tratado haya 
sido ratificado por el gobierno de 'a República Mexicana, se entregará al 
misino gobierno por el de los Estados-Unidos en la ciudad de México, y en mone- 
da de plata ú oro del cuño mexicano, la suma de tres millones de pesos. Por 
los doce millones de pesos restantes, los Estados-Unidos crearán un fondo 
púb.ico que gozará rédito de seis pesos por ciento al año, el cual rédito ha 
de comenzar á correr el dia que se ratifique el presente tratado por el gobierno 
de la República Mexicana y se pagará anualmente en la ciudad de Washington. 
El capital de dicho fondo público será redimible en la misma ciudad de Wash- 
ington en cualquier época que lo disponga el gobierno de los Estados-Unidos 
con tal que hayan pasado dos años cantados desde el cange de las ratificaciones 
del presente tratado, y dándose aviso al público con anticipacion de seis meses. 
Al gobierno mexicano se entregarán por el de los Estados Unidos los bonos co- 
rrespondientes á dicho fondo, estendidos en debida forma, divididos en las can- 
tidades que señale el espresado gobierno mexicano, y enagenables por éste. 

Segunda manera de pago. El gobierno de los Estados-Unidos entregará al de 
la República Mexicana pagarés estendidos en debida forma, correspondientes 
á cada abono anual, divididos en las cantidades que señale el dicho gobierno 
mexicano, y enagenables por éste”. 

Se insertarán en el articulo XXIII, despues de la palabra “Washington,” las 
palabras siguientes. 

“o donde estuviere el gobierno mexicano.” 

Se suprime el artículo adicional y secreto del tratado. 

Visto y ecsaminado dicho tratado y las modificaciones hechas por el senado 
de los Estados-Unidos de Amrrica, y dada cuenta al congreso general conforme 
á lo dispuesto en el párrafo XIV del artículo 110 de la constitucion federal de 
estos Estados-Unidos, tuvo á bien probar en todas sus partes el indicado tratado 
y las modificaciones; y en consecuencia, en uso de las facultades que me con- 
cede la constitucion, acepto, ratifico y confirmo el referido tratado con sus 
modificaciones, y prometo en nombre de la república mexicana cumplirlo y 
observarlo y hacer que se cumpla y observe. 

Dado en el palacio federal de la ciudad de Santiago de Querétaro, firmado de 
mi mano, autorizado con el gran sello nacional y refrendado por el secretario 
de Estado y del despacho de relaciones interiores y esteriores, á los treinta dias 
del mes de Mayo del año del Señor de mil ochocientos cuarenta y ocho, y de la 
independencia de la república el vigésimo octavo.—(L.S.) Manuel de la Peña 
y Peña.—Luis de la Rosa, secretario de Estado y del despacho de relaciones 
interiors y esteriores. 

Por tanto, y habiendo sido igualmente aprobado, confirmado y ratificado el 
enunciado tratado con las modificaciones, por S.E. el presidente de los Estados- 
Unidos de América, prévio el consentimiento y aprobacion del senado de aquella 
república en la ciudad de Washington el dia diez y seis de Marzo del presente 
año de mil ochocientos cuarenta y ocho, mando se imprima, publique, circule 
y se le dé el debido cumplimiento. Dado en el palacio nacional de Santiago de 
Querétaro, á treinta de Mayo de mil ochocientos cuarenta y ocho.—Manuel de 
la Peña y Peña.—A. D. Luis de la Rosa. 

Y lo traslado á V. para su inteligencia y fines consiquientes. 

Dios y liberted. Querétaro, Mayo 30 de 1848. 

Rosa. 
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De las conferencias que préviamente 4 la ratificacion y cange del tratado de 
paz se tuvieron entre los Esemos. Sefiores D. Luis de la Rosa, ministro de rela- 
ciones interiores y esteriores de la Repüblica Mexicana, y Ambrosio H. Sevier 
y Nathan Clifford, comisionados con el rango de ministros plenipotenciarios del 
gobierno de los Estados-Unidos de América. 

En la ciudad de Querétaro, 4 los veintiseis dias del mes de Mayo del afio de 
1848, reunidos el Escmo. Sr. D. Luis de la Rosa, Ministro de Relaciones de la 
Repübliea Mexicana, y los Esemos. Sres. Nathan Clifford y Ambrosio H. Sevier, 
Comisionados eon plenos poderes del Gobierno de los Estados-Unidos de América 
para hacer al de la Repüblica Mexicana las esplicaciones convenientes sobre las 
modificaciones que el senado y gobierno de dichos Estados-Unidos han hecho al 
tratado de paz, amistad, límites y arreglo definitivo entre ambas Repúblicas, 
firmado en la ciudad de Guadalupe Hidalgo el dia 2 de Febrero del presente aíio ; 
despues de haber conferenciado detenidamente sobre las indicadas variaciones, 
han acordado consignar en el presente protocolo las siguientes esplicaciones, 
que los espresados Escmos. Sres. comisionados han dado en nombre de su 
Gobierno y desempeñado la comisión que éste les confirió cerca del de la 
República Mexicana. 

1. El Gobierno americano, suprimiendo el artículo IX del tratado de Guada- 
lupe, y sustituyendo á él el artículo Ill del de la Luisiana, no ha pretendido 
disminuir en nada lo que estaba pactado por el citado artículo IX enfavor de los 
habitantes de los territorios cedidos por México. Entiende que todo esto está 
contenido en el artículo Ill del tratado de la Luisiana. En consecuencia, todos 
los goces y garantías que en el órden civil, en el político y religioso tendrian los 
dichos habitantes de los territorios cedidos, si hubiese subsistido el artículo IX 
del tratado, esos mismos, sin diferencia alguna, tendrán bajo el artículo que se ha 
sustituido. 

2. El gobierno americano, suprimiendo el artículo X del tratado de Guadalupe, 
no ha intentado de ninguna manera anular las concesiones de tierras hechas por 
México en los territorios cedidos. Esas concesiones, aún suprimiendo el artículo 
del tratado, conservan el valor legal que tengan; y los concesionarios pueden 
hacer valer sus títulos legítimos ante los tribunales americanos. 

Conforme á la ley de los Estados-Unidos, son títulos legítimos en favor de 
cada propiedad, mueble ó raiz, ecsistente en los territorios cedidos, los mismos 
que hayan sido títulos legitimos bajo la ley mexicana hasta el dia 13 de Mayo de 
1846 en Californias y en Nuevo-México, y hasta el dia 2 de Marzo de 1836 en 
Tejas. 

3. El Gobierno de los Estados-Unidos-Unidos, suprimiendo el parrafo con que 
concluye el artículo XII del tratado, no ha entendido privar á la República 
Mexicana de la libre y espedita facultad de ceder, traspasar Ó enagenar en 
culquier tiempo (como mejor le parezca) la suma de los doce millones de ps, 
que el mismo Gobierno de los Estados-Unidos debe entregar en los plazos que 
espresa el artículo XII modificado. 

Y habiendo aceptado estas esplicaciones el Ministro de Relaciones de la 
República Mexicana, declara en nombre de su gobierno, que bajo los conseptos 
que ellas importan, va 4 proceder el mismo Gobierno 4 ratificar el tratado de 
Guadalupe segun ha sido modificado por el Senado y el Gobierno de los Estados- 
Unidos. En fé de lo cual firmaron y sellaron por quintuplicado el presente 
protocolo los Esemos. Sres. Ministros y Comisionados antedichos. 

(L.8.) ) Firmado.) Luis DE LA Rosa, 
(L.S.) (Firmado.) NATHAN CLIFFORD, 
(L.S.) (Firmado.) AMBROSIO H. SEVIER. 


NoTA.—Se trata de la transcriptión exacta del documento original que existe 
en el Archivo de la Secretaría de Relaciones Exteriores, respetando la ortografía 
que tiene. 


LAS MERCEDES Y LA CORTE SUPREMA DE LOS Estapos UNIDOS 
(The Land Grants and the Supreme Court of the U.S.) 


In 1848 the United States, after making war on the infant Republic of Mexico, 
acquired by the Treaty of Guadalupe-Hidalgo of Feb. 2, 1848, over 800,000 square 
miles of Mexican territory stretching from Texas to California. But before she 
would sign the treaty, Mexico forced the U.S. to put in the treaty that the U.S. 
would respect the property and civil rights of all former Mexican citizens. 
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Up to the present day this provision of the treaty has never been respected by 
the U.S. The key legal violation of the Treaty came in 1896 by the Supreme Court 
of the U.S. in the case of U.S. v. Sandoval (167 U.S. 278). In the Sandoval case 
the Supreme Court held that—no matter how specific was the deeds or other 
granting documents—all common land (ejidos) belonging to the community 
land grants (pueblos) in fact belonged now to the U.S. government. The court 
said that this was so since the U.S. government succeeded to the rights of, first, 
the government of Spain (until Mexico gained its independence from Spain in 
1821) and, second, the government of the Republic of Mexico, which took over 
from Spain in 1821. Then the court said that the governments of Spain and 
Mexico had had up to 1848 the full title in all of the common lands of the 
pueblos, citing various legal books by Anglos on the laws of Mexico, including 
a key one in which the author (Frederic Hall) begins his book discussing the 
supremacy of the Anglo-Saxon race over brown and black peoples. The court 
then concluded that the government of the U.S., as the successor to the govern- 
ments of Spain and Mexico, now had the full title to the common lands of the 
pueblos and that the present descendants of the Indo-Hispano settlers had noth- 
ing but the few acres on which their houses were built. By this reasoning the 
Supreme Court of the United States robbed the Indo-Hispano people of upwards 
of 100,000,000 acres of the best land in the entire Southwest: an area nearly as 
large as all of New Mexico and half of Arizona combined. 

In other words, the cornerstone of the Court's decision was that the law of 
Spain and Mexico in force in 1848 gave the Government of Mexico full title to 
the common lands of the pueblos. Without this cornerstone the Court's entire 
decision is just so much waste paper. 

This cornerstone must fall, since it is made of mere sand. 

The reason is the existence of probably the most famous law in the entire 
history of the Republic of Mexico: The Llerdo Law of June 25, 1856, aslo known 
as the Disamortization Law. The law was decreed by President Comonfort at 
the urging of Benito Juárez and was ratified by the National Assembly on 
June 28 ,1856. At the time of the passage of the law, about half of the entire land 
of the Mexican nation was held by the Church. This land was effectively with- 
drawn from the commerce of the country (i.e., it was in mortmaón, or dead 
hands). Also much of the nation’s lands was in the common lands of the pueblos 
and was perpetually protected by the laws of Spain and Mexico from sale or 
transfer of any kind away from the pueblos. The Llerdo law required both re- 
ligious corporations (the church) and civil corporations (the pueblos) to sell all 
of their lands within 90 days or have them sold at auction. In other words, in 
1856—cight years after 1848—the national government had to pass the most 
controversial law in the history of the Mexican nation in order to gain control 
over the common lands of the pueblos. 

Therefore, it now becomes obvious that, if the Supreme Court of the U.S. was 
right in saying that the government of Mexico in 1848 enjoyed full title to the 
common lands of the pueblos, then the second major part of the Llerdo Law was 
completely unnecessary and much of the reason for some of the bloodiest civil 
wars in Mexican history never existed: AND THIS INCLUDES THE MEXICAN 
REVOLUTION OF 1917, whose greatest driving force of the people was the 
Zapatista goal of abolition of the Llerdo Law, which was accomplished by the 
famous Article 27 of the present Constitution of the United States of Mexico. 
Article 27 states in part: 

All the alienations or transfers by sale, gift or otherwise of land, waters, — 
and mountains belonging to the pueblos, ranches, congregations, and com- 
munities, made by the political chiefs, governors, or whatever local author- 
ity—regardless of whatever authority they may have had from the Law of 
June 25, 1856 [the Llerdo Law]—are hereby declared completely null and 
void. 

In other words, the U.S. Supreme Court was unquestionably dead wrong in 
U.S. v. Sandoval when it said the common lands belonged to the U.S. Govern- 
ment (to be “managed” by the U.S. Forest Service and the Bureau of Land 
Management and given away to exploiting rich individuals and corporations). 
And the Court’s action in stripping the people of their common lands may some 
day result—unless corrected—in an uprising not unlike the Mexican Revolution 
of 1910-1917. 

(Note: In order to keep this paper short and to the point, generalizations and 
approximations—within the limits of accuracy—are freely used.) 
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THE GREAT LAND ROBBERY 


Why are so many of the Indo-Hispano and Indian people of New Mexico so 
poor today? 

The answer is simple: They were robbed of their land. 

How did this happen? When? Who did it? Why? 

The answers follow. 

At one time—before 1846 and the war of aggression waged by the United 
States against Mexico to take the land of the present "southwest"—the Indo- 
Hispano and the Indian people of New Mexico owned over half of all the land in 
New Mexico, and the rest of the land was mainly unusable desert. This was 
when Spain ruled New Mexico from 1598 to 1822 and when Mexico ruled from 
1822 to 1846. Under Spanish law (La Recompilacion de Leyes de Los Reynos de 
las Indias—1681), large grants of land were made to settlers with generally over 
95% of this land being owned in common by all the settlers. Such grants became 
towns (villas or pueblos) with their own mayors (alealdes) and town councils 
(ayuntamientos) and their own local government. The laws of the Recompila- 
cion clearly prohibited the sale of any of the common lands of the pueblos. 

After the United States invaded the “southwest” and took it from the young 
Mexican nation that had just (1822) gained its independence from Spain, 
Mexico was forced at gunpoint to sign a treaty that gave the “southwest’—then 
the Mexican areas of Alta California, Nuevo Mejico and Tejas—to the United 
States. However, Mexico, afraid for the treatment that its former citizens in 
Nuevo Mejico and elsewhere in the *southwest" might receive at the hands of the 
U.S., refused to sign the Treaty of Guadalupe-Hidalgo unless the U.S. represent- 
atives agreed to protect the land grants of the Indo-Hispano and Indian citizens 
of Nuevo Mejico and the rest of the "southwest". The U.S. representatives—the 
U.S. Attorney General and the Chairman of the Committee on Foreign Relations 
of the U.S. Senate—finally signed the Protocol to the Treaty (May 20, 1848), 
after which Mexico signed the entire treaty (May 30, 1848). The Protocol 
pledged the U.S. to protect the land grants just as if they were still under the 
control of Mexico. 

James Polk was President of the United States at the time, and he and every 
other American President have repudiated and refused to live up to their solemn 
pledge in the Protocol. Polk and the other U.S. Presidents have; first, stolen 
the land of the Indo-Hispanos and Indians for the U.S. government itself such 
as the so-called “National Forests" and “National Grasslands,” second they fav- 
ored allowing unserupulous (often racist) Anglos, particularly from Texas and 
the U.S. South, to get the land through fraudulent and dishonest legal practices 
based upon the deliberate destruction of the land records by both U.S. officials 
and private land thieves (which is still going on today), through outright vio- 
lence against Indo-Hispanos and Indians, and through a system of all-Anglo 
(and/or vendido) courts and lawyers that almost always decided either in favor 
of the U.S. government or for the unscrupulous Anglo landgrabbers. 

In a word, the fight for the Indo-Hispano's and Indian's land was considered 
a struggle for the spoils by the U.S. government on one side (i.e., patronage to be 
at the disposal of the U.S. President for his political favorites) and by the pri- 
vate Anglo landrobbers on the other (such as the infamous Santa Fe Ring 
headed by Thomas B. Catron, T. D. Burns, Frank Springer, and Stephen Elkins). 
Both had agreed that the Indo-Hispano and the Indian would be the victim—the 
solemn treaty be damned. And they all were. 
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La Hisforia De 
La Tierra En 
Nueva Espana 


—{The History of Land in New Spain) 


La siguiente historia de tenencia de tierras en 
Nueva Espaha (que incluya en un tiempo a México y 
casi todos los Estados Unidos de Norteamérica, 
Particularmente Aztlan) está tomado de El Ejido 
Colectivo en México por Salomon Eckstein, publicado 
en 1966 por El Fondo de Cultura Economica, ciudad 
de Mexico y Buenos Aires. El libro del Dr. Eckstein 
esta basado en su doctorada obra concerniente la 
economica en la Universidad de Harvard. El material 
reimprimido contiene (sin abreviar) la porción 
historica entera del libro hasta el tiempé que los 
EE.UU, le arrebató el Suroeste (Aztlan) a México. 


CAríTULO I 


PL 


LOS SISTEMAS DE TENENCIA DE LA TIERRA ANTES DE 1910 


L^ CUESTIÓN de si existe alpuna relación —ya sca de naturaleza My 
social, política o cconómica— entre c] ejido actual Aa de ee 
agraria de los periodos indígenas y coloniales, ha sido His i ida a a 
mente desde la etapa revolucionaria. El debate no ha teni o un ie Ak 
puramente histórico, sino que tiene importantes o ay s 
y económicas. Los detractores del sistema cjidal señalan que, e n 
es muy fuerte y que, de hecho, cl cjido no es otra cosa que: € T iod 
micnto de una institución arcaica, anacrónica y que perjudica, a un: PES 
nomía moderna y cn desarrollo. Por otro lado, sus (Re regio O 
que la propiedad territorial de los pueblos, como RU 4 s RA 
muy profundas cn la historia mexicana, pero mepi que el cji dE 
solcto, únicamente por esta razón. Muchos lo consideran no n s 
la mejor, sino Ja ünica solución al problema agrario n dM 
mexicano, para ser evaluado y comprendido, debe situar m IR 
marco quc forman los antecedentes históricos y E í 

tura agraria actual, a esto dedicamos los tres primeros cas s. 


n 
"Ve. *. Ne t 
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1. ERA PREMISPÁNICA 


Cuando los españoles Heparon a la Nueva España en los comienzos del 
Siglo AVE, se encontraron con dos civilizaciones bien organizadas que ha- 
blan alcanzado un nivel relativamente alto de desarrollo cultural, político 
y social. El Imperio Azteca, cuya capital Tenochtitlán se asentaba en el 
lugar que actualmente ocupa la Ciudad de México, y el cual por una su- 
perior capacidad política y militar, así como por alianzas celebradas con 
otros pueblos, dominaba da parte central y sur del país desde el Occáno 
Pacífico hasta el Golfo de México. El Imperio Maya se estableció separa- 
damente en la península de Yucatán, Tabasco, Chiapas, la parte central 
y oeste de Guatemala y la parte oeste de Honduras. Entre algunos de sus 
nvances, las condiciones y derechos sobre la propiedad de la tierra cs- 
taban definidos claramente entre las diferentes capas sociales de las cul- 
turas azteca y maya. Brevemente describiremos sus características prin- 
cipales, tomadas en su mayor parte de Mendieta y Núñez.(56) y Silva 
Herzog (90). , 

Los aztecas reconocían al rey como el único v verdadero soberano 
propictario de la tierra. Ejercía la propiedad en el sentido latino de la 
palabra, de “uti, frui, abuti" (uso, disfrute, abuso), ya sca que Ja tierra 
fuera suya por herencia o por conquista, y tenía la libertad de disponer 
de clla a su libre arbitrio. Casi todos los otros tipos de propiedad esta- 
ban condicionados a sus descos. 

Cuatro grandes grupos de tenencia pucden distinguirse en este pe- 
riodo: l 

a) La tierra del rey (Tlatocalalli) seleccionada por él para su uso 
personal, después de cada conquista. Podía disponer de ella incondi- 
cionalinente. 


[4 ^ 
bj La tierra de los nobles y de ios puerperos (pilalli) otorgada a eios 
DO €. TON 00 0 (rv UaeqY asd por SEIS CNDCCIAICS ESTAMOS s € 
T Ria s a Nds Melero a d Sow eT snb 


b- : ; 135.45 .5.814 . E à tal 5.9 Tied cout ns 


Alguazas de estas concesiones databan de los tiempos de la fundación 
ucl Impeno, y otras fueron fruto de conquistas más recientes. Las pro- 
piedades primitivas, generaimente establecidas en tierras virgenes, eran 
cultivadas por los guerreros y los nobles personalmente, con la ayuda 
de sus descendientes. Sin embargo, cuando se conquistaban tierras que 
va estaban habitadas, la donación del rey no implicaba como regla que se 
desposevera completamente a sus ducños, sino su sumisión como arren- 
datarios y la obligación de pagar una renta, bajo el control y la autori- 
dad de los nuevos terratenientes, y con el derecho, hereditario, de conti- 
nunr trabajando esa misma tierra. 

Es interesante señalar la notable semejanza que estos arrendatarios, 
llamados “mayeques” tenían con los vasallos del sistema feudal europeo. 

c) El tercer grupo comprende la ticrra que se rescrvaba para el man- 
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tenimiento de los "servicios püblicos". Entre estos servicios predomi- 
naban los relativos a la gucrra y el culto y, por lo tanto, “mitlchimalli” 
(tierra para la guerra) financiaba los gastos militares y del ejército y la 
"tcotlalpan" (ticrra de los dioses) se encargaba de Jos gastos de las clases 
sacerdotales y de las numerosas ceremonias religiosas. Estas tierras 
se rentaban a cualquicra que descara trabajarlas, o eran cultivadas co- 
lectivamente por los habitantes de las aldcas vecinas. Además, a los 
empleados públicos de ciertas categorías, como los jueces, también se les 
otorfaban parcelas cuya renta gozaban mientras continuaran desempe- 
ñando cl puesto. 

d) La categoria más importante para nuestros propósitos era la tie- 
rra de propiedad comunal, que pertenccia a todo el poblado, y que a su 
vez podía scr de dos clases: el calpulalli y el altepetlalli. Su origen se 
remonta a la crcación dcl imperio por tribus quc emigraban hacia cl sur 
y que estaban compuestas por pequeños clanes, comandados por ancia- 
nos. Una vez que se decidía el lugar definitivo para cl asentamiento del 
pucblo, los miembros de cada clan debían construir sus casas en peque- 
ñas colonias, apoderándose de las extensiones de ticrra necesarias para 
su manutención. Estas colonias (barrios) eran llamados calpulli y la tie- 
rra que les pertenecía calpulalli. Alonso de Zurita, citado por muchos 
escritores a este respecto, los describe cn su Breve y sumaria relación, 
La tierra que pertenecía al Calpulli cra administrada por un consejo 
de ancianos y distribuida entre todos los miembros del Calpulli, los cua- 
les disfrutaban de derechos de herencia y derechos inalicnables sobre 
sus parcelas; estos derechos cesaban cuando cl miembro dejaba de cul- 
tivar su ticrra por tres años consccutivos, o cuando se cambiaba a otro 
poblado. En ese caso, o cuando la familia desaparecía, la tierra se asig- 
naba'a otro de los miembros del mismo Calpulli; por lo tanto, el Calpu- 
lalli nunca podia ser vendido, otorgado o traspasado a otro Calpulli; 


podía rentarse a otro poblado pero solamente para cubrir necesidades 
públicas o colectivas. Los límites entre los poblados cstaban bien defi- 
nidos y ninguna transacción entre ellos era permitida. 

El conscjo de ancianos conservaba un mapa exacto del Calpulalli, y 
con sumo cuidado registraba todos Jos cambios de posesión que se pre- 
sentaban. De acuerdo con algunos autores, la unión religiosa entre miem- 
bros dc una cierta colonia era cl factor primordial para la cohesión so- : 
cial. Sin embargo, parece que en periodos posteriores los lazos religiosos 
y ancestrales se debilitaron mucho, por los cambios en la población 
ordenados por Techotlala —uno de los últimos emperadores aztecas— 
con cl propósito de reducir el peligro de levantamientos locales. 

En contraste con el Calpulalli, que estaba dividido entre los miembros 
del barrio y cra trabajado individualmente, el Altepetlalli (tierra del 
pueblo) no estaba parcelado o cercado, sino que cra utilizado cn común. 
para pastoreo, recoger lena, etc.; algunas veces, ciertas porciones del 
Altepetlalli eran cultivadas colectivamente, con objeto de obtener fondos 
para cubrir los impuestos y algunos gastos públicos. 


Hacia el final del periodo, y a pesar de la elaborada estructura agraria 
y de la gran variedad de tipos de tenencia, la tierra estaba prácticamente 
concentrada en las manos de la familia real, los nobles y los guerreros 
que constituían una aristocracia privilegiada— y se negaba legal y so- 
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cialmente al resto de la población. La tiérra comunal de los pueblos, que ^ 
había sido parcelada estrictamente por los primeros colonizadores, lleró 
à ser insuficiente por el rápido incremento de la población, dando como 
resultado que hubiera grandes masas de campesinos sin ticrra, quc tra- 
bajaban como jornaleros para los puderosos terratenientes, como apar- 
ceros cn las tierras públicas o que vivían aglomerados en las ciudades. 
Lucio Mendieta y Núñez parece expresar un pensamiento común cuando, 
al final del capítulo sobre la era precolonial, expresa: 


La miseria iba sembrando el descontento entre las masas. En nuustro concep- 
to, estas sociedades indígenas llevaban vn su propia organización cl germen 
de próximas transformaciones, las que no pudieron realizarse pórque Ja* con- 
quista española interrumpió su descnvolvimiento natural (56, p;s 20). 


La tenencia de la tierra entre los mavas seguía patrones diferentes. La 
propiedad privada, aun la limitada dcl tipo azteca, no cra conocida entre 
ellos. Toda la ticrra cra propiedad común y no se distribuía Pormnanen- 
temente entre los campesinos, Esto se debia principalmente a la baja : 
calidad de des sucios de la Peninsula de Yucatán, que obligaba a los ma- 
yas a buscar continuamente nuevas tierras. aptas para el cultivo. Una 
vez que la cosecha se levantaba, cualquiera podía escoper la parcela que 
consideraba más adecuada para dos cultivos del atio entiante, "iig en 
barpo, cada poblado o provincia tenía, sepan piurece, derechos sobra sus 
propias tierras, Ins mud m enn negadas da Dus CHDnpesinos extranos Mo 
lina Solís escribe en 1869; n 
7 El uso común de la tiérra es tradicional entre los mayas, los cuales, aun en” 
la actualidad, con mucha dificultad aceptan la propiedad exclusiva de la tie. 
rra de cultivo (90, p. 14). i 
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Durante la conquista española se destruyó esta estructura agraria, y sólo 
en los últimos años se intentó reinstituir, cuando menos en parte, los 
derechos de los pueblos, que habían sido violados. Este periodo fue testi- 
go de tremendas concentraciones y acumulaciones de tierras, y de la con- . 
tinua y desesperada lucha de los pueblos para conservar sus propiedades. 
En una palabra, el lema de “Tierra y Libertad” de 1910 fue solamente 
el eco de los primeros choques entre los pueblos que defendían su pro- 
piedad por un lado y los señores hambrientos de tierra por el otro, ba-: 
talla que duró varios siglos y finalmente hizo crisis en la Revolución 
de 1910. Esta lucha es la que ha forjado las características de la histo- 
ria agraria mexicana desde la conquista española, y posiblemente des- 
de antes. 

Los derechos legales de la Corona española sobre las tierras recién 
descubiertas se basaban en la famosa bula del Papa Alejandro VI, que 
en 1493 ; 


zoncedió a los Reyes Católicos los derechos exclusivos a las tierras hacia el 
Sur y cl Oeste en dirección a la India, que no fueran propiedad de un Prín- 
cipe Católico el día de navidad de 1492, por debajo de una línea 100 leguas al 
oeste de las islas Azores y dcl Cabo Verde. 


Una gran controversia se ha suscitado desde entonces sobre si la bula 
concedió solamente los derechos exclusivos para cristianizar y civilizar 
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a los indigenas, o si también los derechos para desposcerlos de sus bje- 


nes terrenales. Es obvio, sin embargo, que los reyes, capitanes y con-. 


quistadores sc inclinaron a la segunda interpretación, reforzándola con 
cl derecho de conquista militar, y cicrtamente haciendo buen uso dc ella. 

En cl transcurso de tres siglos de dominio colonial surgieron tres 
grupos distintos y antagónicos de propiedad de la tierra: los terratenien- 
| tes españoles, los poblados indigenas y la Iglesia. Brevemente describi- 
remos cómo nació cada uno de ellos. | . 


a) Los terratenientes 


i Las expediciones hacia el Nuevo Mundo fucron financiadas por capital 
' privado; consecucntemente los conquistadores tenían el derecho a una 
' recompensa por sus esfuerzos, la cual recibían de sus capitanes pero 
: que estaba sujeta a confirmación del rey. La recompensa tomó la for- 
. ma dc concesiones de ticrras, que variaban cn magnitud de acucrdo al 
grado militar v los méritos especiales de cada soldado: los peones reci- 
; bían "peonías", que después recibicron cl nombre de “ranchos”; los 
i “hombres a caballo" recibían “caballerías”, que después se llamaron 
| "haciendas", además de los "sitios de ganado"; Jos oficiales rccibían va- 
i rias caballerías, sitios o grandes extensiones de tierra inculta. Aun cuan- 
' do el tamaño de estas unidades se estableció en forma precisa por de-. 
' creto real, no necesariamente permanecían estáticas ya que los decretos 
t reales a su vez estaban sujetos a cambios de tiempo en tiempo. 

' Hernán Cortés recibió un regalo cspecial del rey Carlos V: las villas 
! de Oaxaca, Cucrnavaca y Toluca, que comprendían 18 pueblos y 23 000 
' indios. Concesiones semejantes fucron otorgadas a otros altos funcio- 
narios. 


Años más tarde a las recompensas originales se añadieron concesio- 
nes reales adicionales para inducir a los inmigrantes españoles a coloni- 
: zar nuevas regiones y fundar nuevos pueblos. Estas concesiones, lama- 
das “mercedes” porque tenían que ser confirmadas por una “merced 
; real”, fueron la base para la aparición de la propiedad privada absoluta 
! en la Nueva España, siguiendo las lincas del uso curopco y conceptos 
juridicos del Derecho romano. 
^» Aparejada a la distribución de la tierra, se llevó a cabo la distribu- 
ción de indios, bajo el nombre de “encomiendas”. Oficialmente, el pro- 
pósito cra confiar a ipo ce beneficiados la santa mision de ense- 
far el evangelio a los indios que quedaban bajo su tutela, tal como cl 
nombre “encomienda” —del latín commendo, encomendar a— parece 
indicar. Sin embargo, cualquiera que haya sido el verdadero propósito, 
: el resultado fue la oferta conjunta de tierra y trabajo a los nuevos terra- 
| tenientes, y un medio eficiente de recaudar los impuestos de los indi- 
: genas, para la Corona y para el señor mismo. La "encomienda", que 
' generalmente abarcaba extensiones considerables de terreno, incluyendo 
¿poblados y habitantes, se volvió en la práctica una esclavitud leralizada 
y, por lo consiguiente, levantó objeciones muy fuertes entre muchos de 
¿los misioneros. La “encomienda” fue limitada en 1570 (excepto las co- 
'rrespondientes a Cortés y a sus descendientes), y abolida definitivamente 
en 1720; pero cn csa época, Jos “encomenderos” habían, establecido sus 
«derechos “legales” sobre las tierras, así que, con là abolición, su posi- 
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¿ción como propictarios no cambió en absoluto. Esto fue posible con 
“ayuda de las "composiciones", una forma relativamente Sid de Veep. 
zar la posesión de tierra que ilepalinente se ocupaba, De iu ueido og) 
un decreto real publicado en (64 "v dos que se hubieren introdu ido y 
;usurpado más de lo que des pertenece, conformes fas Median, sean ad 
mitidos en cuanto nl exceso, à minderi compose v ne Jes denpa: 
¡chen nuevos títulos", (56, p. 20), 1: “payo moderado" se hacía da 
‘Corona, que era la propietaria lepal de la tieira ocupada ileyalitiente; 
por lo tanto, cra una fuente de jnjiresos extras di] test, Y, be opin dis 
más importante, propiciaba c] epoderamicnto de tierra pros deis Jus 
medios posibles, 


b) Los poblados indígenas 


Desde el principio del periodo, la Corona trató de proteger los poblados 
indígenas de las ambiciones sin límite de los colonizadores espanoles, 
v los tres siglos del periodo colonial son pródigos en decretos reales 
urgiendo a la Administración de la Nueva España a respetar no sólo las 
posesiones indígenas, sino además el sistema de tenencia que los indí- 
genas tenían antes de la conquista; sin embargo, el hecho de que estas 
instrucciones tuvieran que ser repetidas tan a menudo, hace resaltar el 
poco valor que se les daba en la práctica y la influencia mínima que 
ejercieron en la conformación de la estructura agraria de esa época. Tal 
como un autor lo expresa: 


El principal defecto de las “Leyes de Indias” (nombre que se le daba al con- 
junto de decretos reales que se relacionaban con la situación y el trato de la 


población indígena de las Colonias) consistía en que raras veces eran debi- 
damente cumplidas 


sí es que alguna vez lo fueron. (56, p. 75.) 


El resultado fue una usurpación constante de las tierras de los pue- 
blos, que empezaron con las primeras concesiones a los conquistadores 
e incluyeron, como antes-se mencionó, tanto poblados como indígenas. 
La ordenanza decía que las “composiciones” no debían realizarse con 
tierras pertenecientes a los poblados, sino sólo sobre “realengas” pero 
esto no fue observado. Todos los medios legales e ilegales fueron utili- 
zados para despojar a los indígenas de sus derechos sobre la tierra. a 
pesar de las leyes bien intencionadas y cuidadosamente reglamentadas 
que se recibían de la Metrópoli. : ! 

Las leyes españolas reconocían cuatro tipos de propiedad comün 
entre los indigenas: Fundo legal, ejido, propios y tierras de comun re- 
partimiento. l 

i) El fundo legal o conjunto de solares urbanos fue concebido como 
la tierra necesaria para las habitaciones de los indígenas. Se media como 
un cuadrado de 600 varas hacia los cuatro puntos cardinales a partir de 
la Iglesia, que se encontraba en el centro del poblado. Era generalmen- 
te el ünico pedazo de tierra que aün pertenecía a los indios, después 
que todos los otros tipos de propiedad habían pasado a manos de los 
terratenientes. El fundo legal era de importancia especial en conexión 
- COn otra ley emitida en 1547 que ordenaba que “todos los indígenas que 
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vivían dispersos en las montañas, bajaran a concentrarse en poblados, 
para facilitar su educación y su civilización”; la garantía de la inaliena- 
bilidad del solar urbano fue el primer paso tendiente a este fin. 
. ti) La misma ley ordenó el establecimiento de un ejido (de la palabra 
latina exitus salida) en los aledaños de los poblados existentes o nue 
vos, “de una legua de largo, donde los indios puedan tener sus ganados 
sin que se rcvuelvan con otros de españoles” (56, p. 62), y para la re- 
colección de leña. El ejido era originario de España, donde sirvió el 
mismo propósito, y muestra una semejanza sorprendente con el alte- 
. petlalli indigena de los periodos anteriores a la conquista. No estaba par- 
celudo, generalmente no se sembraba, sino que su posesión y uso eran 
en comün. Aaui fue donde primero apareció el nombre "ejido". Pero 
debe distinguirse claramente del "ejido" actual que presenta caracteris- 
ticas diferentes. 

it) El terrer tipo de tenencia, la tierra de común repartimiento, era 
sim. ar al colpulalli indigena, y las leyes españolas conservaron todos 
los reglimenitcs nativos. La tierra, como un todo, era considerada de 
propiedad exclusiva del poblado; por lo tanto no podía ser vendida ni 
fraccionada; debía dividirse y cultivarse individualmente por los cam- 
pesincs del poblado, cuyos derechos eran hereditarios y cesaban única- 
mente cuando se ausentaban o dejaban de trabajar sus parcelas. La 
unica diferencia introducida fue que la redistribución de las parcelas 
vacantes pasó a ser responsabilidad del Ayuntamiento, que tomó el lu- 
gar del Consejo de Ancianos. 

iv) Subsistió también otro tipo de tenencia entre los indígenas: los 
propios, tierra comunal para el mantenimiento de los servicios publicos, 
que originalmente se trabajaba en comun, pero que posteriormente se 
rentada a los campesinos interesados. 

A pesar del hecho de que estos cuatro tipos de tenencia constituían 
propiedad comunal, que no podía ser vendida a un individuo en particu- 
lar, y de que, además, la ley española requería. un permiso especial 
para la compra de tierras pertenecientes a los indios, las ventas conti- 


nuaron constantemente, sin que hubiera necesidad de comprobarlas. Un 
decreto especial de 1781 tratando de reforzar las medidas cxistentes 
para la protección de los indígenas, describe y sirve como prueba del 
estado a qu» habían llegado los hechos. De acuerdo con este documento, 
los indígenas habían sido reducidos a la miseria, se les habian arreba- 
tado casi todas sus tierras y desesperadamente se aferraban a su ültimo 
reducto, el solar urbano. (56, pp. 76 y 11.) 


c) La Iglesia 


Hacia el final del periodo colonial, el Clero era el terrateniente individual 
Inás importante. Las propiedades de la Iglesia eran llamadas de “manos 
muertas", ya que una vez adquirida la propiedad difícilmente podía 
ser vendida y por ello automáticamente se retiraba del mercado. Aun 
la Espafia católica, reconociendo el peligro de esa concentración e inmo- 
vilidad, prohibió desde 1535 la venta de tierra a organizaciones ecle- 
siásticas : pero este decreto, como tantos otros, fue ignorado en la 
práctica. ' 


53-716 O - 75 - 17 


202 


Hacia el final del siglo xvii, el Clero en la Nueva España habia acumu- 
lado una considerable riqueza en propiedades urbanas y rurales, al 
mismo tiempo que se convertía en el prestamista más importante del 
país. Por lo tanto, además de las propiedades que directamente contro- 
laba, disponía, mediante hipotecas, de otras propiedades y ejercía una 
influencia dominante —económica y social— en todos los sectores de la 
población, incluyendo los grandes terratenientes, que a menudo tenían 
deudas considerables con el Clero. 

De acuerdo con el barón Von Humboldt, que realizó un estudio muy 
acucioso en la Nueva España en los comienzos del siglo xix, cuatro quin- 
tos de la propiedad en el Arzobispado de Puebla pertenccian al Clero. 
Lucas Alamán, historiador y escritor católico, estima que, cn el ano de 
1810, la mitad de toda la propiedad y el capital estaba cn poder de la 
Iglesia. (90, pp. 26 y 27; 56, pp. 49-52.) 


Desde el punto de vista agrario, el periodo colonial se caracterizó por la 
lucha constante entre los poderosos terratenientes, generalmente de ori- 
gen esparol v los pequeños campesinos localizados en los alrededores de 
los poblados indigenas y de población mestiza, ya que éstos sucesivarnen- 
te se veían privados de sus tierras, para lo cual se utilizaban tanto mc- 
dios lcga!es como ilegales. | 

La lucha prosiguió hasta después del periodo independiente, conti- 
nuando ininterrumpidamente hasta los comienzos del siglo xx, fecha en 
la cual los poblados fueron derrotados casi completamente, en conjun- 
ción con su pobladores. Revisaremos este último periodo en la sección 
siguiente. 

Hacia el fina] del periodo colonial. Ahad v Cuero, uno de los más 
ilustres escritores españoles, estimaba que cl número total de habitantes 
de la Nueva España cra de cuatro y mcdio millones; ge estos la décima 
parte eran españoles, que al mismo tiempo eran los dueños Ge todas jas 
propiedades y de la demás riqueza. Del resto de la pobiacióén, consido- 
raba que un tercio eran indígenas y dos tercios mestizos, que ivan en 
la más espantosa miseria. La única fuerza que podia mantener el con- 
trol de las grandes masas era la Iglesia, pero una vez que el Clero se 


volvió en contra de las condiciones existentes, el choque tue inevitable, 
De hecho dos eclesiásticos —Hidalgo y Morclos— comenzaron y encabe- 
zaron la guerra de Independencia, que más tarde dio fin al dominio es- 
pañol en la Nueva España. La República Mexicana fue establecida en 
cl año de 1811 y emergió lenta y dolorosamente de tres siglos de dorni- 
nio colonial. a 

— Que la situación agraria haya sido la causa principal de la insurrec- 
ción es asunto que todavía sigue debatiéndose, pero nadie duda que in- 
discutiblemente constituyó un factor decisivo. Los indios pelearon con- 
“tra las tropas reales, no porque comprendieran el ideal de la indepen- 
dencia que era la libertad política, sino porque odiaban a los españoles, 
a quienes hacían responsables del robo de sus tierras y de la gran po- 
breza en que vivían. Sin embargo, tuvieron que levantarse en armas una 
vez más, cien años después, antes de ser testigos de verdaderos inten- 
tos de cambio en la estructura agraria y como un requisito necesario 
para su progreso y su desarrollo. 
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3. INDEPENDENCIA (1810-1930) 


El primer siglo de independencia politica en México se caracteriza por 
constantes luchas internas, que a menudo constituyeron abiertas guerras 
civiles. A lo largo de este doloroso trayecto de continuos levantamien- 
tos y cambios, se distinguen tres acontecimientos trascendentales, que in- 
dican en cada caso la iniciación de una nueva fase de desarrollo social ' 
y económico: Independencia, la lucha por la independencia de España 
que empezó en 1810; Reforma, El movimiento contra el dictador Santa 
Ana y los intereses del Clero que él representaba, que llegó a su climax 
con la premulzación de la Constitución dc 1857; Revolución, la lucha 
contra el dictador Díaz y los terratenienics que representaba, y que em- 
pezó en 1910, y dio origen a la Constitución de 1917. Vamos a dedicar 
las p^ginas siguientes a describir los diferentes aspecios agrarios de es- 
tas etapas. 

La independencia de España ro cambió esencialmente la estructura 
agraria del país. Como tara heres... gel regimen colonial, la tierra 
continuó en poder de . iuro grur +: Ciera, grandes terratenientes, pe- 
quenos propietarios y pueblos. M. s .0 debió pasar antes que las 
Leyes de Reforma desposeyer.n aj primer grape, y otro medio siglo an- 
tes que la Revolución desafiara abiert-.ente al segundo. La solución al 
problema agrario se ha dtfinido recientemente como la coexistencia 
coordinada de los dos grupos restantes, ain .uando no haya sido siem- 
pre así. En algunos periodos uno ha sido cor.siderado como el enemigo 
mortal del otro, y aun ahora puede escucharse un eco de estos puntos 
de vista. 

Mientras tanto, el México prerrevolucionario independiente del si- 
- glo xix fue testigo de que el desequilibrio agrario se fuera agudizando, 
del crecimiento anormal de los latifundios y de la desaparición casi total 
de la p: opied-:d de los pequeños agricultores y de los poblados. Se to- 
maron algunos medidas legales para contrarrestar esta tendencia, pero 
lo unico q':e hicieron todas ellas fue darle un impulso adicional. Comen- 
taremos estos puntos con alguna amplitud. , 

El problema agrario, frente a la República recién nacida, presentaba 
dos hechos: La distribuc.ón desproporcionada de la tierra y la distribu- 


ción inadecuada de la población, es decir, grandes latifundios y excesiva 
concentración de la tierra por un lado, y una densidad de población muy 
alta en algunas regiones del país, principalmente en la altiplanicie cen- 
tral, por el otro. (56, p. 89.) 

La politica y la legislación de los gobiernos que se sucedicron durante 
el siglo xix estaba dirigida únicamente hacia el segundo aspecto, con la 
esperanza de que al asegurar una migración interna hacia las regiones 
deshabitadas y sobre todo estimulando la inmigración de campesinos eu- 
ropeos, la explotación agrícola tendcria hacia la pequena propiedad 
con fincas de tamaño familiar, la desigual distribución de las ticrras de 
labor se resolvería por sí misma y por lo tanto el problema, como un 
todo, desaparecería. Los esfuerzos legislativos, por lo tanto, estaban diri- 
gidos hacia trcs puntos principales: Colonización; desamortización y 
finalmente nacionalización de las propiedades del Clero, y cultivo de las 
tierras baldías. 


a) Primer periodo independiente (1821-1854) 


La primera ordenanza relacionada con la colonización se dio en Imurzo 
de 1821, .un mes después de consumada la Independencia. Fue ce indole 
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muy especial, ya que beneficiaba únicamente a los soldados veterans: 
Una ley de colonización más complcta se expidió cuatro anos más tarde, 
proseguida por una larga serie de leyes, reglamentcs y disposiciones, 
algunos de los cuales restablecian y otros anulaban los anteriores. Lo 
común en todas estas medidas legales fue: 4) Coteciones de terrenos 
baldíos a los futuros colonos; 2) concesiones a los colonos extran jeros, 
y 3) preferencia para la distribución de terrenos baidies a los cati c 
nos que vivían en la región. 

Ninguna de estas medidas, sin embargo, ‘Iemostro ser efectiva. Los 
indios sin ticrra, a quienes la legislación consideraba como n cn 
potencia, no entendieron las leves, y lo r os más, ab uno. ci c iaiera 
oyeron hablar de ella, y no estaban preparados cultui: oi, 0> p cu- 
mente para abandonar ni su pueblo natal ni su santo patrono. Lis . vu- 
das con la tienda local y el malestar politico en ci país eran tainbica, a 

no dudarlo, un impedimento pera su traslado. La inestabilidad politica 
fue también la causa principal de que la inmigración de extranjeros no 
tuviera cl éxito esperado, va que las condiciones ofrecidas parecían ser 
muv favorables y atractivas pera ellos. 

-~ Otro punto más debe considerarse. Cuando la disparidad entre los 
niveles cuiturales de los inmigrantes y los nativos cs inuy alta, la irilazr- 
cia de los colonos extranjeros puede ser negativa por un periodo consi- 
derablemente largo. En lugar de estimular la introducción de nusvas 
técnicas entre los primeros, puede intensificar su explotación de manos 
de los recién llegados que prefieren utilizar a! máximo fuerza de trabajo 
barata e ignorante, en su beneficio. Precisamente muchos de los ha- 
cendados y sus administradores eran de ascendencia europea. (90, 
pág. 45.) 

Hacia la mitad dcl siglo, la atención fue dirigida hacia las vastas pro- 
piedades del Clero, y los proyectos de colonización se relaciosaban con 
su comercialización. 

N:cncionamos anteriormente la fuerte concentración de propiedades 
urbanas y rurales, así como de bienes de capital (moiinos de hanna, 
refinerías, destiiadoras, etc.) en las "manos muertas” de la Iglesia du- 


rante la dominación española. Cuando se proclamó la Independencia 
en 1821, la posición y la propiedad de Ja Iglesia Católica Romana queda- 
ron garantizadas, y por lo tanto, la misma tendencia persistió bajo los 
gobiernos independientes, debido a las mismas razones que la hicieron 
prosperar durante los años de coloniaje: ninguna propiedad adquirida 
por la Iglesia fue objeto (casi nunca) de transacciones comerciales, o 
donaciones. Los diezmos e intereses sobre créditos, llegaban mucho 
más allá de las necesidades de las instituciones eclesiásticas, aumentan- 
do en forma notable su ya considerable riqueza. Finalmente, no había 
“niños bien" que pudieran despilfarrar la riqueza que sus industriosos 
padres habían acumulado, tal como sucedió después entre las familias 
aristocráticas, duenas de ios latifundios. 

En 1830 el antagonismo entre la Iglesia y el Estado se hizo abierto 
y enconado. Varias. proposiciones fueron enviadas a la Cámara para cu- 
brir las deudas internas y externas mediante la confiscación de las pro- 
piedades eclesiásticas; pero fueron realizadas bajo la presión del Clero 
y de su más ferviente patrocinador, el Presidente Santa Ana (que se hizo 
famoso por “vender” Texas, Nuevo México y Alta California a los Esta- 
dos Unidos por 15 millones de dólares). Fue solo durante la guerra en- 
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tre Estados Unidos y México en 1848, cuando el ejército se encontraba 
desnudo y hambriento, y la Tesoreria en completa bancarrota, que el 
Presidente en funciones, Valentin Gomez Farias, obtuvo, después de un 
largo y dificil debate, que la Cámara aprobara la confiscación de la pro- 
piedad de la Iglesia hasta por 15 millones de pesos, para poder solven- 
tar las necesidades más apremiantes. (La propiedad de la Iglesia estaba 
calculada en esa época entre 250 y 300 millones de pesos.) Gómez Fa- 
rias fue derrotado por Santa Ana, que regresó al poder algunos meses 
más tarde. Pero la lucha se hizo más aguda y obstinada; el descontento 
general contra Santa Ana y los intereses e ideas que él representaba, 
dieron finalmente por resultado la revolución de 1854 y el fin de su 
mandato, con lo que se on una nueva época en la historia de México: 
La Reforma. : 
En el periodo comprendido entre 1821 y 1854 México tuvo 42 diferen- 
tes Gobiernos, un emperador y 20 Presidentes. Santa Ana ocupó la pre- 
sidencia 8 veces y dominó la situación durante un cuarto de siglo. Indu- 
dablemente fue un periodo de iniciación difícil para el joven país. 
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RECOPILACION 

DE LEYES 

DE LOS REYNOS DE LAS INDIAS, - 
| MANDADAS IMPRIMIR Y PUBLICAR ~ 

POR LA MAGESTAD CATÓLICA . . 
DEL REY DON CARLOS II. 

| NUESTRO: SEÑOR, a 


Va dividida en. tres Tomos , con el Índice general, y al principio 
de cada Tomo el Índice especial de los Títulos que contiene. 


TOMO PRIMERO. . 
+ QUARTA IMPRESION. : E 
. Hecha de órden del Real y Supremo Consejo de las Indias.’ 
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MADRID MDCCLXXXXL /;/7 — 


- POR LA VIUDA DE D. JOAQUIN IBARRA, 
IMPRESORA DE DICHO REAL Y SUPREMO CONSEJO. 
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[Revista Poder Dic. De 1972] 


Fuerza del Movimiento Nacido en 
Estados Unidos 


| imperio norteamericano se comenzó a. 


fundar, años antes de que México se in- 
dependizera, de modo que hacia los años de 
1808, ya se estaba preparando la invasión 
a la Nueva España, hoy México. 
Don Luis de Onis, Ministro Español en los 
EE. UU., se dio cuenta do que se preparaba 


la invasión y, oportunamente se lo hizo saber : 


al Virrey don Francisco Javier Venegas, 
En esos diss el despotismo español impe- 
rante, consideraba que nada ni nadie podría 


| 


destruir al imperio español, de modo que eo 


aviso del Ministro Onis quedó en el olvido. 


Sin embargo fueron muy cluras sus ideas 


cuando advirtió: “este Gobierno —el de Wa- 
shington-- se ha propuesto nada menos que 


fijar sus Mmitos cn la embocadura del río ` 


Norte, o Bravo". 

México inició en 1810 la Ravolución de In- 
dependencia y ésta se consumó en 1821, abar- 
cando su territorio por el Worta, hasta los ac- 
fusles Estados de Texas, Nuovo Mexico, Colo- 


rado, Arizona, California, Utah y Nevada. 
Jefferson hizo ver al 


catán y Cuba, se haría dueño del Golfo de 
México y del Caribe, y claro está, también de 
los países de estas cuencas. 

De modo que desde su juventud, los EE. UU. 
tuvieron sueños imperiales, por ello, ya el 3 
de abril do 1812, cuando ys había estallado 


la Revolución de Independencia en Nueva Es- : 


paña, el Virrey Venegas hizo circular un men- 
saje a todas las autoridades coloniales, advir- 
tiéndoles que estaba en este territorio un agen- 


Fe especial de los EE. UU. llamado Joel R. | 


Poinsett. 

Y justamente este mismo agente confiden- 
cial se convirtió, andando los años, en el Pri- 
mer Embejador de EE. UU. en México, pero 
trafa una comisión específica: impedir que Cuba 
cayeso en poder de México o de, Colombia; 
establecer nuevos límites “más lógicos y ven- 
tejosos" ontro México y los EE. UU.; felicitar 


Presidente Monroe, : 
que quien tuviese el control sobre Florida, Yu- | 


a México por haber imitado la Constitución 
de EE. UU. en la Carta Maana que adoptó 
on 1824: notificar a México la "Doctrina Mon- 
roe", por medio de la cual los norteamericanos 
habían declarado el protectorado sobre todo el 
Continente. 

Entre los pasos que dio Poinsett para lo- 


grar que México perdiera las provincias de! 
i. Norte, tue Tunder el Rito Masénico Yorkino, 


para que se enfientera al Rito Masónico Escocés. 

En las logias escocesas había elemertos cue 
propugnaban la unidad de México con Europa 
e incluso descaban que un monarca europeo 
viniese a estas tierras. 

Poinsett orientó a las logias yorkinas hacia 
el republicanismo y, cuando se puso en vigor 
la Constitución de 1824, se declaró asesor —en 
materia constitucicnal— de los ministros y di- 
putados mexicanos, diciéndoles, que como no 
tenían experiencia republicana, él los orienta- 
ría, convirtiéndose así en el poder verdadero. 

Las luchas entre yorkinos y escoceses fue 
muy profunda. Los escoceses fueron calificados 
como conservadores y los yorkinos como li- 
berales, sólo que, el pueblo deneminó a los 
yorkinos el Pertido Americano. 

Dividido México por estas discordias, los 
EE. UU. comenzaron a enviar colores a Texas 
y luego hicieron que ésta se irdepz-dizara de 
México. 

Pero la lucha interna entre conservadores 
y liberales se acudió y esto facilitó la inter- 
vención de EE. UU. pera arrebatar a México 
las provincias situedas al Norte dol Ro Pavo. 

El ejército nortcamericano invadió a México. 

El 2 de febrero de 1848 se firmó la paz, en 
la Ciudad de Guadalupe Hidalgo, a unos pasos 
de donde está el santuario de la Virgen. de 
Guadalupe. 

En el Tratado se estipuló, en sl artículo X, 
que todas las concesiones de tierra hechas por 
el Gobierno Mexicano o por les autoridades 
pertenecieron 


competentes, en territorios ce 
antes a México y cueden para lo futuro dentro 
de los límites de los Estzctos Unicos, serán 
respetadas como válidas, con la misma ex- 
tensión con que lo serían si los indicedes terri- 
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por SANTIAGO 
TAPIA Y ANAYA 


Presidente de la Alianza 


de Alburquerque, Nuevo México, E.U.A, 


torios permanecieran dentro de ics liraites do 
México. ` 

De este modo más de 109.000 mexicanos 
quedarían asegurados en sus derechos. 

Pero en el Protocolo de 26 de meyo de 
1848, los EF. UU. nulificaron este Articulo X 
del Tratado, expresando Washington, que no 


había intentado, de ninguna merera, anular >. 


las concesiones de tierras hechas por México 
en los territorios cedidos. Estas corcosiones, aun 
suprimiendo el Artículo del Tratado, conservan 


‘el valor legal que tengan, y los concesicnarios 


pueden hacer valer sus títulos iegitimos ante 
los Tribunales americanos. 

Sin embargo en la práctica esto seria una 
mentira, pues tan prorio se trmó el Proto- 
colo, inrnediatamcii^ comento la esa de terror 
en contra de los mexicanos. 


SANTA FE RING: 
El Gobierno de EE. UU. dio toda clase de 


facilidades a los anglosajores. para que despo- 
jaran de tui tierras a los mexicaces, ya fuos* 
po: medio del asesinato, el terror, la tohea, 
el engaño y por medio del civilisada (?) mò- 
todo de llevar a los mexicanos ante los tribu- 
nales parciales que por consigna feilaban siem. 
pre en contra de los legítimos propietarios. 

Incluso se organiraren diferentes bandas de 
criminales dedicadas a dospojar a los flojos 
mexicanos, según fueron calificados por Wa- 
shington. 

Una de estas bandas se denominó "Santa 
Fe Rirg", que estava constituida por un anillo 
de mainechores, que por medio del terror se 
impusieron a los pacíficos propietarios do tierras, 

Kit Carson, uno de los que más se distin- 
guio en aplicar el terror y el crimen en contra 
de los mexicanos, fue elevado al grado de 
héroe nacional de los anglosajones. 

Catron fue otro de los campeones del des- 
poi? y, sus herederos se distinguieron en estas 
prácticas terroristas, per lo ave el apellido tiena 
alcurnia entre los anrciosajones, 

inútilmente los mexicanos trataron do hacer 
valer sus derechos en los tribu uses noc: ame- 
ricatos. Hay citedine. 2s con c is co ded años 
que no han duo saru ‘ras. 

El Gcbierro de Wesrluqtan mastuso hasta 
1912 a Nuevo Pacis io calidad de Ñ rritorio 
y el Gobernador 1. -r.zraza por el Pres dente, 


mandó destruir los arcici2i. a efecto de que 
los mexicanos no pudis.on obtener pruebas de 
la legalidad de sus tit.’ 

Cazar mexicanos fun 
nuevos colonos. : 

Magia tibuna! procc.aba a qua hubiese 
matado 3 un "sucio y resso mexicano” o 
"mexican greater", 

Toda clase de dific tados administrativas 
se ruso a les heredercs do cstas tierras, a fin 
de que n^gàson dos imouvstos corres- 
perciontes. para al pasar cierto tirmpo de no 
habcr pagado. el propio (Golsrmo daba las 
tierras a un nuevo Cura anglosajón, condicio. 
nardy la tierra al cao de les urpuestss atra- 
sados. 

Era prefericla dar la tierra a un tasador 
e industrioso a. sic: ón y no dass c9 manos 
de los fco: cs. res coc» dis + citan 
las autoridades. 


MN 


vr depcrie da los 


E 


LAS MERCEDES Y LOS 
TITULOS MEXICANOS 


Los antiguas cornes de dos 


bajo do mor comune, O va 
posibi aas sb asmbre padodiora ner, poss 
eso quedaba fiora de te la posa lad ya que 


les cosechas we recog «n en ur ci nro, do donde 


URS ACE à Da 
eran cli tan das conformo a e recreos ades d 


las farmiias. 
For su perte, la Corcoa di España, fo- 
mentó la cclorizarión dardo rosnecionos da. 


eritoriales a ciertas pernotas, thas que cran 
mercedes que otorgaban las Reses, y sa du- 
ración cra eterna, ya que ios bensficiaires eran 
todos los herederos de las generacianes futuras. 

Las poblaciones fundadas mediante el siste- 
ma de mercedes, tenian gobierno local propio, 


Considerandosa entre sí pur bas hores, 


Merca tambien eterio tadas para colo. 
mia entro les años do CSM a dd. 
la rewing cac on de Cos tuos —lay pro. 


Pd 3 comunales, das mos des y fos tetulos 
d» la Peribica eran les ;ropéste, de esta 
CHmuriiid mexicana, que poco a poco fue 
quedándose aislada del Mexico republicano, 


para pasar a ser un “pueblo olvidado". 


LOS CHICANOS 


En la antigua lengua indígena náhuatl, la 
palabra "'mexica" la lotra "x" s> pronuncia 
como "sh" de la lengua inglesa. Es decir la "x" 
es suavo y suena como si cstuvizso escrito "me- 
shica". 

Los pobladores do estos territorios conquis- 
tacos so decían "moeshicanos" y al pasar el 
tiempo se degradé la palabra a chicenos. 

Las nuevas genereciones do méxico-norte- 
americanos o chicanos, mantuvieron la costum 
bro do comer maíz, chile, frijol, jitomate 
otros alimentos tredicionales como la tortilla. 

El color do piel de estos chicancs cs sema- 
janta al del pueblo de México. 


' reano Luna, 
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Para estos chicanos la fiesta del 16 do sep- 
tiemkra ha sido muy valiosa, en virtud de que 
les recuerda los días de su independencia, hoy 
perdida a causa do la guerra entro. México y 
los EE. Uy, 

Los niños siguieron hablando el español 
que sus padres les enseñarcn, poro los anglo- 
sajones, por todos los medias presicnaron para 
hacerles comprender, que la lengua espancla 
es una cosa mala, qua sólo los perros pueden 
aceptar. 

Hasta torturas han tenido que sufrir esto; 
niños quo se resisten a hablar el inglés. 

Esta comunidad de chicanos se diferencia 
do los “pochos”, en cl hecho de quo no se 
averguenzan de su origen mexicano. Los ili- 
mados "pochos" son los hijos de los que, por 
razones de las distintas guerras intestinas en 
México o por la pobreza de este pueblo, emi- 
graron a los EE. UU. y acepteron el idioma 
inglés para obtener trabajo, procurando no ve!- 
ver a hablar el idioma español que para ellos 
representa el tiempo triste de sus vidas. 

En consecuencia no confundir al chicano 
con el pocho. 

El pocho se ha agrupado en sindicatos aari- 
col<s para impedir que los braceros mexicanos 
trabajen en los EC. UU. 


¡AHI VIENE REYES TIJERINA! 


Un pastor protestante de origen terano que 
sufrió lis consecuencias de esta vivencia su. 
frida por los chicaros, se rebeló y orcanitó un 
muvim.cnto para reivindicar los títulos de las 
mercedes, procurando que fuesen devueltas a 
sus herederos. 

Visitá México por los años do 1956 a 1964. 

El General Lázaro Cárdenas escuenó lar. 
gamente a Tijerina y lo alentó a scquir su lucha. 

Ei General Siurob, el licenciado Rodolfo F. 
Nieva, multitud de periodistas y revoluciona- 
rios, tambien lo escucharon y oi^ntaron, 

Le fu» sugerido que visitase a Eunjamín Lau- 
Presidente del Frinte Mexicano 
Pro Derechos Humanos, para que, juntos, des- 
arrollaran la lucha en favor de los 10 millones 
do móxico-norteamericanos. 

Fus esi que estos dos hombres se unicron 
en la lucha, 

El Doctor Milton Eisenhower, hermano del ex 
Presidenta del mismo apellido, recibió una co- 
municación que le dirigió Laurtano, on la auc 
lu hacia saber el estado discriminatorio en que 
vivían millones de chicanos. 

Eizenhower se quedó estupefacto. Nunca ha- 
bfa ofdo acerca de este problema. Pero la 
United Press transmitió a todo el mundo el 
pedimento y cayó como bomba en las regiones 
donda viven los chicanos. 

¡Por fin! ¡Llzgó el momento de luchar! ¡En 
México se ha heblado de nosotros, el puebla 
olvidado! 

Tijerina se emocionó mucho, pues Había 
tratado de ser escuchado y la prensa rzre- 


americana siempre lo cerraba las puertas, 

Desde Texas a California se conmovieron 
los 10 millones de méxico-norteamericenos, 

Tijerina visitó el Archivo General de la 
Nación, en donde se encerraba larges hores, 
estudiando los documentos de la épcca del 
virreynato, tratando de obtener pruebos para 
su lucha justiciera. 

Benjamin Laureano sugirió a Reyes López 


Tijerina, que organiza; ura caravana de au. 


tomóviles, que norhendo de Albuq.ir:.c. Es- 
todo d» Nuevo México, llegara a la Ciudad 
dz México, en donde le recibiría el puztio en 
masa. 

Tijerina pensó en saludar el Presidente Adol. 


fo López Mateos. 

Se hicieron los arreglos necesarios: la Pre. 
sidencia de la Renública y la Secreteria do Go- 
bernacién fueron informadas de estos prec ácitos, 

Sinarquistes y comun'.tas, católicos y ma- 
senos, directivos dei Perido de Acción Nacio: 
nol y del Parsds Popular, juventudes estuoian- 
tles y en general el park's, se unifies ton, Or- 
garizando en la; oficinas del Frente Mercano 
Pro Derechos H manos un organismo cara la 
r2copoón de los méreorcrteamericarss, due 
Cespués do más de 109 años de haber vivido 
fuera de la Reg:blica, venian a visitar la tierra 
de sus mayores. 

Pero el Subsecretario, encargado de! Des- 
pacho de Gobernación, la impidió, al erdenar 
que fuese detenido Reyes Léper Tijerina y de- 
portado vergsnzosamenie. 

Desda Tei cic’sndo: 
Fuerte olor a dólares pe-czbí durante mi de- 
tención en Gobornación. 

So le prohibió regresar a México bajo 
emenaza de ser encacceis do, 

El ex Cars o Antes Caelo F-- e en 
dispersos Ocavctts, declaro, +. tan pron, pi- 
sora tira mexcana Tiers seria deter 3). 

Esto hito que Tijerina fuese a Madr.3. 

Visitó el Archivo de l-dias buscando, 
pruebas de los titulos de los mercedadzs. 

Ahcra el movimenta «^ denominó hir sao- 
americano, 

Pero las masas se impusieron. El clarior de 
los chicanes fue creciendo vc'ozmente dizissdo: 
¡Viva Zapata! ¡Viva Vila! ¿Viva ia Reve cL én 

Es decir, los chicanos mantetiaa y mastio- 
nen sus ojos en Mexico, 

Pero el grito que hacía temblar a los lati 
fundistas que detentan las tierras de esta co- 
munidad chicans es: ¡Ahí viene Tijerina! 

La Alianza Federal de Mercedes creada por 
Tijerina en 1953 creció y sub.5 como la e puma. 
Pero además «i ejemplo Jado cuni >. 

For doquier los chicanos «e organizaron para 
enfrentaran a sus titer. 

Washington estaba ente un 

Lo: indio; y 
convulsionaban, 

Había cuo reprimirlos. 


ilf POP 
tton >) So ona 
n 


las 


serio rr^ Ima. 
i . 


^catot, doi ros chicas u$ se 


(Continuará) 


MON 


II Parte 


Expusimos en el capítulo anterlor los 
antecedentes históricos de los méxico- 
norteamericanos y cl inicio del movi- 
miento chicano encabezado por Reyes 
López Tijerina, fundados de la Allanza 
Federal de Mercedes, organismo que 
propugnó la devolución de las tlerras a 
los herederos de las mercedes o concede 
ellas. La intolerancia anidada en la Sub- 
secretaría de Gobe:nación encargala 
del Despacho, determinó la expulsión Ca 
Tijerina de México y la prohibición para 
que regresara a nuestra *L2adre Patria’’, 
Ese año de 1921 fue negro para nosotros: 
No alcanzábamos a comprender poraue 
el Goblerno de México nos repudlaba; 
andando el tiempo supimos que esa cx- 
pulsión se ordend sin el consentimion+o 
del Presidente dclfo López Mateos, qua 
había sido informado que una caravan 
de automóviles conducidos por chicanos, 
partiría de Nuevo México para visitar 
después de 100 años d^ ausencia a la 
ciudad de México. López Mateos nos 
recibiría en el Palacio Naclonal, pero los 
diplomáticos “ángeles” ordenaron a sus 
títeres que expulsaran a Tijerina y no le 
permitieran realizar tal caravana. 


LA PRISION DE TIJERINA 


Tijerina organizó una marcha a Santa Fo 
que partió de Albuquerque, Nuevo México, 
para exigir al Gobernador Jack Campbell, que 
hiciese justicia a los mercedados o herederos do 
las mercedes, puss sufrían hambre y desven- 
tura, al no poseer nada, ya qua sus tierras las 
detentaban anglosajones y ellos se veían obli- 
gados a trabajar como peones en tales tierras. 

El pueblo chicano delirantemente apoyó os- 
ta marcha, quo represents el despertar, 

En octubre de 1965 los miembros de la 
Alianza Federal de Mercedes, tomaron las tie- 
rras del Parque Nacional dando está el Anfi- 
teatro del Eco, ubicado dentro de las tierras 
de la Merced de San Jonasin del Rio de Cha- 
ma, reclamada por miembros de esa Alianza. 

Reyes López Tijerina y su hermano Cristóbal 
fueron arrestados, junto con Ezequiel Domín- 
guez, Alfonso Chávez y Jerry Noll —esto úl- 
timo anglosajón simpatizante de la Alianza—, 
siendo defendido Tijerira por el abogado Lo- 
renzo Tapia, pero fue condenado a prisión 
por des años. Tijerina epuió pero fue recha- 
zada su apelación. Los otros dotenidos también 
perdieron la apzlación y por lo mismo quo- 
daron sentenciados a prisión, pero no la com- 
purgaron. 

El 5 de junio de !957 el pueblo chicano, 
encabezado por Tijerina, fuo a efectuar un 
“arresto ciudadano" [práctica permitida por la 
ley cuando un funcionario u otra persona viola 
los derechos civiles). Este arresto se intentó en 
contra del Procurador Alfonso Sánchez por 
que el día 2 de junio, ordenó ilegalmente qua 
la policía impidicse una asamblea pública de 
la Alianza Federal de Mercodes, quo se efec. 
tuaría el día 3 en Coyote, Nuevo México. 

Para impedir gsta reunión, la policía de- 


tuvo en la noche del 2 al 3 de junio, a los. 


lídares de la Alianza y a todos los elementos 
quo estuviesen marchando hacia Coyote. 

Es decir, antes do reunirse la asambloa, fue- 
ron dotenidos sus integrantes, 


Y el Procurador alegó que impedía la Asam- 
! blea por ser ilegal. 

¿Cómo podía ser ilegal la asamblea qus 
no se había cfectuado? 

Les. arrestados fucron llevados a Santa Fo, 
luego fueron conducidos a Tierra Amarilla para 
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ser juzgados, fue cuando se intentó el arresto 
ciudadano de Alfonso Sánchez 

El policía Nick Sais f.e rodeado por los 
ciudadanos, quieres le preguntaron ¿dónde está 
Aifonso Sánchez? y ésto por respuzsta, sacó 
su pistola y trató de disparar sobre los ciu- 
dadanos, los que rechazarcn la agresión y d's- 
pararcn a su vez sobre el policia. Conformo a 
las leyes, cuando se realiza un arresto ci.da- 
dano, los que lo practican pueden ejercer la 
fuerza si fuese necesario cera legrar tal arres- 
to. El peleia quedó herido. Cen. la cecha de 
la pistola fue goiprado et s*erif diputado Do- 
ni^! Rivera. El carcelero EJslogio Salazar tam- 
bién fus kerido. Los oficialss del Cordado de 


"Río Arriba fueron secuestrados. 


Como llegaron refucrzos do la policia los 
"alancistas" huyeron hacia el morte. 

Posteriormente llegó la Guardia Nacional: 
cientos de soldados de e:ta guardia salizron 3 
perseguir a los amigos de Tijerina. También se 
movieren helicópteros y tanques. 

La prensa del mundo informó: ¡Guerrilleros 
de EE. UU. s» han rebelado! ¡Milos de soldados 
persiguen en la sierra al guerrivero Tijerina! 

Por eso los chicanos usaron el grito: ¡ahí 
viene Tijerina! 

La prensa de EE. UU, calificó a Tijerina como 
el "Rey Tigre". 

Este estallido emocionó a la juventud chi- 
cana. Todos querían imitar a Tijerina. 

Por ello era necesario castigar a como diera 
lugar al osedo lider chicano. 

En reciidad no hubo tal guerrilla. 

Los que escaparon al monte, poco a poco 
bajaron y el mismo Tijerina bajó a entreyarse, 
pero al llegar a una gasolinería fue denunciado 
y detenido. 

La cárcel da Santa Fo alojó al "Roy Tigra". 


Baltasar Martinez bajó y a pedimento suyo 
su madre lo entregó. 

Temporalmente Tijerina salió en libertad 
bajo fianza. 

Fero misteriosamente apareció muerto Eulo- 
gio Salazar, cerceiero de Tierra Amarilla, siendo 
nuevemente encorceiados los mismos quo fue- 
ron detenidos al bajar del monto y qua goza- 
ban de libertad bajo fianza. 

Sin embargo volvieron a quedar libros bajo 
fianza. 

En junio 7 da 1969, al celebrarse otra asam- 
blsa en un lugar cercano a Coyote, se inició 
una ceravana cívica rumbo a S.nta Fa, para 
poner bajo arresto al Gobernador David Cargo, 
por sus delitos en contra del pueblo, ya que 
no impartía protección a los herederos da las 
mercedes. Corresponsales de prensa acompa- 
marca a los caravaneros. No hubo arrc.to del 
Gobernador porque no se enconhuLa en 
Santa Fe. Por noticias radiadas, ci puct'a supo 
que el Gobernador huyó en avión L.zia la 
sicsrd. 

Entonces Tijerina dispuso qua la caravena 
caminara rumbo a Los Alamos, donde esti. los 
lebe-atorios de energía atímica de los ES. UU. 
para poner bajo arresto ciudadzno el doctor 
Nerris Bradbury, director del mencionada la- 
boratorio, acusándoscla de delitos contra la hu- 
menidad. 

Los periodistas informaron por radio, que 
los mercedados chicanos intentarían ditenor al 
doctor Norris, ya que además, se le acumularon 
otros "delitos", como el de estar invedicndo 
la Merced de Jocona. 

La policía del Estado se movilizó. 

La fuerza federal del Estado ocupó posi- 
ciones a los lados del camino hecia Los Alamos. 

Una crisis nacional norteamericana t3 pre- 
sentaba. 

El "Rey Tigre" era responsablo. 

Al llegar al Centro de Administración del 
Laboratorio Atómico do Los Alamos, había 
huido el doctor Norris y la caravano fue a las 
calles de la ciudad de Los Alumnos, Luscendo 
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el lugar donde se escondia el responsabla do 
delitos contra la humanidad. 

Al llegar a la casa del doctor Bradbury, ésto 
había huído del lugar y la policía en rissa sal- 
vaguardaba el dornicilio, 

Reyes López Tijerina dejó un citatorio al 
mencionado sabio, informándc'a que sería puces- 
to bajo arrosto ciudadano tan pronto fueze lo- 


calizado. 

Al dia siguiente Patricia de López Tijerina, 
enunció que quemaría el rótulo del Bascus Na- 
cional, por estar situado ilegalmenta on la 
Merced de San Joaquín del Río Chama. 

La ceravana se movilizó hacia San Joaquín 
y Patricia quemó el rótulo. Tijerina s2 encon- 
traba a distancia del mismo. La policía estaba 
escondida a más de medio kilómetro, 

Luego Patricia anunció que tambien quema. 
ría el rótulo de la Guardia Forestal, por estar 
tamiiéa dentro de la Merced de San Jo quin 
cel Río Chama. Al iaicierse cl fuego la | olicfa 


detuvo inicialmente a Patricia. 

La policía federal forostal, rifle en mano, 
detuvo a Reyes Lépez Tijorina. James Evans 
comandó a la policía en esto momento, 

El pueblo fue amagado con riflos. 

El jefe policiaco anunció a Tijerina qus 
estaba bajo arresto, y a su ver Tijerina, comu- 
nicé al jefo policiaco quo él estaba bajo arros- 
to ciudadano, 

Como Tijerina se liberó y caminó hacia su 
vehículo sacando un rifle y, lanzó golpes con 
la culata, la policía corrió en masa ante el pá- 
n.co quo los produjo el "Roy Tigra”. 

Un policía de Nuevo México disparó sobre 
la cabeza de Tijerina pero el riflo no funcionó 
y Tijerina so salvó milagrosamente del disparo 
que le dirigió Jack Johnson. 

Sin embargo, ya recuperada do la sorpresa 
la policía, lo habían rodeado con sus rifles. 
Tijerina fus detenido. 

Fus internado en la cárcel federal de Al. 
buquerquo en compañía de scis personas más. 
Iguelmonto Patricia fue internada. Quedaron li- 
bres bejo fianza, 

Tijerina anunció que pondría bajo arrosto 
ciudadano al Jofo da la Policía Federal Fores- 
tal, James Evans, si en término do 24 horas no 
talia del Estado de Nuevo México. 

Al llegar a arrester al jefo policiaco, éste 
estaba con una poderosa guardia y no se le 
pudo detener. Sin embargo los chicanos deja- 
ron en cl domicilio la cita anunciándole el 
arresto. 

Anta el Procurador del Estado, fue acusado 
el policía Jack Johnson, por haber intentado 
asesinar a Tijerina y, como también agentes 
del F. D. |. habían intentado matar al líder 
chicano, igualmente fueron acusados. 

Tres horas después do haber sido presen- 
fada osta demanda, Tijerina fue dotenido en 
Albuquerque por agentes del FBI. 

Dezdo este Il da junio de 1969 hasta el 
26 de julio do 1971, Tijorina fua cncarcclado 
por distintos delitos focorales. 

Al mismo tiempo fue procesado por delitos 
relativos a los incidontes estatales. 

El Juez Garnett Burks, impidió que el abo- 
gado William Higgs, que antes también había 
asistido a Tijerina con óxito, actuase como con- 
sejero. Tijerina se dofendió solo. El juez re- 
chazó los argumentos do arresto ciudadano. 
Rechazó las pruebas do las mercedes. No admi- 
tió el testimonio do los jefes da los policías. 
El jurado no tuvo idea precisa sob:a los suce. 
sos. Fue ceclarado culpable por tros delitos y 
condenado a cárcel de dos a diez años. Tijerina 
apeló y hasta la fecha no so ha resuelto, 

En febrero de 1970 el Gobierno Fedral 
inició el proceso por la quema de los rótulos. 
Tijerina fue señalado como ayudante do su 
esposa en la quema de los rótulos, lo cual no 
fue cierto. Y a la esposa se le procesó posto- 
riormente. 


El juez decidió quo el pueblo de San Joa. 
quin del Río Chama, nunca existió, a pesar 


de quo había pruobas documentales federales : 


de la existencia de esta Merced. 

El jurado estuvo constituido por anglosa- 
jones y sólo hubo un chicano, empleado federal 
del servicio postal. Una de las personas del ju- 
rado, era esposa de uno de los empleados de 
la Merced de San Matoo, que Tijerina trató 
de entregar al pueblo y en cuyos limites so 
produce uranio. 

Tijerina salió libre bajo palabra, después 
de más do dos anos de sufrir prisión, 

Estos incidentes produjeron ura explosión 
de alegria entre los chicanos de EE. UU., que 
vieron en Tijerina al David que se enfrentaba 
al Goliat del Tío Sam. 


ALIANZA FEDERAL DE PUEBLOS LIBRES 


. Durante la prisión do Tijerina, ocupó la pre. 
sidencia don Santiago Tapia y Anaya, que era 
el vico presidente de la Alianza Federal de 
Mercedes durante la dirección de Tijerina. . 

Como hubo el temor de que Reyes López 
Tijerina fueso muerto dentro de la prisión, San- 
tiago Tapia y Anaya pidió al Frente Interna- 
cional de Derechos Humanos que hiciese una 
campaña en todo el mundo, de este modo, se 
publicaron artículos on París, Buenos Aires, El 
Cairo y en muchas poblaciones. 

En la URSS so hicieron notas periodísticas 
importantes, 

La prensa de Pekín transmitió una gran can- 
tidad de información. 

Los senadores y diputados recibieron una 
lluvia de cartas, pidiendo la libertad de Tijerina. 

Artículos publicados en la revista "Impac- 
to", firmados por Benjamin Laureano Luna, en 
su calidad de Presidente del Frente Internacio- 
nal de Derechos Humanos, fueron enviados a 
los miembros del Congreso de EE. UU, 

Los jueces de la Suprema Corte de Justicia, 
también recibieron una lluvia de cartas, proce- 
dentos de todo el mundo. 

El congresista Augustus Hawkins pronunció 
un discurso en la Cámara de Representantes, pi- 
diendo la libertad de Tijerina y al mismo tiem- 
po, quedó registrada la carta que envió a los 
jueces de la Suprema Corte el abogado Wi. 
lliam Higgs. 

En la Universidad de Harvard se efectuó 
una Conferencia de Abogados y Estudiantes 
Chicanos, efectuada en febrero de 1971, acu- 
diendo a este evento el abogado Higgs, quier 
logró que la Facultad de Derecho —la más 
importante de EE. UU.—, enviase una petición 
al Presidente Nixon para liberar a Tijerina. 

Altos oficiales estatales también intercedie- 
ron por Tijerina. 


AZTLAN 


En la atmósfera de los chicanos aparez!ó5 la 
idoa de independizarse, creando la República de 
Artlón. : 

En la historia se sabe que los aztecas y 
otras comunidades indígenas, salieron de Artlán. 
para poblar México. 

Ahora los chicanos trataban de reconstruir 
Artlán. 

Santiago Tapia y Anaya, Presidente de la 
Alianza Federal de Pueblos Libres —nombre 
que tomó la antigua Alianza Federal de Mer- 
cedes—, dirigió al Presidente Nixon una carta 
para que surgiese de nuevo Aztlan. 

Igualmente el nuevo jefe chicano, envió co- 
municaciones al Presidente Nixon, pidiéndole 
que no interviniesen los EE. UU., ni la Agen- 
cia Central de Inteligencia, en el proceso elec- 
toral de Chile y, que dejasen al puetio chileno 
que eligiese a su propio Gobierno sin interfe- 
rencia extranjera. 

Con esto, el movimiento chicano adoptó 
una nueva posición, pues se solidarizó con Amé- 
rica Latina y esto trajo mayor apoyo a los 
chicanos. 

Pero en Washington vieron las cosas de otra 
modo. Santiago Tapia y Anaya cra más peli- 
groso que Tijerina. Era necesario liberar al "Rey 
Tigre" para que volviese a encabezar a los 
chicanos. 

El movimiento chicano produjo un serio im». 
pacto en Amárica Latina, pues diversas corrien- 
tos revolucionarias so inspiraron en él. 
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Las juventudes chicanas, se ligaron intima- 
mente a las juventudes de Mexico que fueron 
masacrados el 2 de octubro do 1968 y el 10 
de junio do 1971. 

Los chicanos protestaron contra la dictadura 
brasileña que encarcela a los lideres revolucio- 
narios y los tortura, 

"Los ahora trece millones de chicanos in: 


‘claron una serio do protestas en contra de ja 


guerra de Victnam. 


£n Los Angeles hubo motines chicanos pro- 
testando por la querra en Vicinam. 

Santiago Tapia y Anaya, al frente de la 
Alianza Federal de Pueblos Libres, pidió al 
Presidente Nixon que condonara la deuda de 
los paises de América Lotina. Mediante estos 
adeudos, los EE. UU. mantienen en opresión a 
los pueblos latinoamericanos, por ello, era ne- 
cesario otorgarles su plena independencia. 

Además Tapia y Anaya dirigió comunicacio- 
nes a todos los Presidentos de los peíses lati- 
noamericanos, solicitándoles que hiciesen roali- 
dad el ideal bolivariano, creando un Organismo 
Latinoamericano, sin la presencia del imperio- 
lismo nerteamcricano. 

Todo esto asustó más y más al “establish- 
ment” o establecimiento. Era preferible que Ti- 
jerina saliese en libertad. Anaya era más pe- 
ligroso. 

Desde luego se planeó rodear a la dirección 
chicana con elementos de confianza del "es. 
tablishment”. 

Muckes son los esfuerzos que se hacen para 
bloquear al movimiento chicano. 

Pero a pesar de las maniobras... los me- 
shicanos vencerán. 


CARTAASALVADOR ALLENDE. 


En virtud de que el Gobierno Re- 
volucionario de Chile, encabezado por el 
doctor Salvador Allende, expropió las 
minas de cobre, acto por el cual las com- 
pañías norteamericanas Kennecott y 
Anaconda reclamaron a Chile una glgan- 
tesca indemnización por sus bienes ex- 
propiados, la Alianza Federal de Pueblos 
Libres Miembro del Frente Internacional 
de Derechos Humanos envió al Presiden- 
te Allende el 3 de octubre de 1972 la si- 
guiente carta: 

“Su Excelencia: 

|* “Yo como Presidente de la Alianza 
Federal de Pueblos Libres, que represen- 
ta millares de herederos en Nuevo 
México y por todo el Suroeste, de las mer- 
cedes otorgadas por la Corona de Espana 
y el Gobierno de México hasta el año de 
1846, deseo expresar mi inquictud por el 
pueblo thileno y por sus derechos sobre 
sus propias tierras y sus ventajas na- 
turales. 

“Como usted puede saber o no saber, 
nosotros somos los legitimos dueños de 
millones de acres de terreno aquí en 
Nuevo México, de los cuales muchas 
companias incluyendo la Kennccott y la 
Anaconda han logrado billones de dólares 
en uranio, cobre y otros minerales, es- 
pecialmente de las Mercedes de Cebo- 
lleta y San Mateo, donde han sacado 
uranio y de la Merced de Santa Rita del 
Cobre, donde han extraído cobre. Yo per- 
sonalmente soy heredero de la Merced de 
Cebolleta. 

“Simplemente nuestros derechos 
hereditarios nunca se han respetado. Y 
dichas corporaciones se han enriquecido 
más. Viene la pregunta ¿quién cs respon- 
sable por tales fraudes? Sale la respues- 
ta, el Gobierno de los Estados Unidos por 
no esforzarse por el respeto del Tratado 
de Guadalupe Hidalgo, hecho y firmado 
el día 2 de febrero de 1818. 

“Volviendo a nuestra preocupación 
por el pueblo de Chile, nuestro hermano 
de raza y habla española. En vista de que 
nosotros estimamos que estas compañías 


` ya mencionadas, ilegalmente se han 
e 


beneficiado aproximadamente con 
$10,000,000,000.00 (diez billones de 
dólares) explotando minerales extraidos 
de nuestras tierras, nosotros deseamos 
mercedarle al pucblo chileno la cantidad 
de $5,000,000.000.00 (cinco billones de 
dólares), que es la mitzd del valor es- 
timado de estos intereses, para el be- 
neficio del pueblo de Chile. 

“Sabemos que estas mismas com- 
pañías ya mencionadas, reclaman que la 
Repüblica de Chile pague el costo de las 
minas que expropió. Les sugerimos res- 
petuosamente a ustedes, usen los inte- 
reses que les mercedàmos para desviar 
el reclanio de estas companías y en cam- 
bio, ponerlas a ellas en deuda con uste- 
des. Además, también sugerimos, res- 
petuosamente, usen 1,500,000,000.00 
(Un billón y medio de dólares) de los in- 
tereses mercedados por nosotros para 
cancelar la deuda que Chile debe a los 
Estados Unidos. 

“Sin otro particular por el momento 
le saluda muy atentamente y sigo siendo, 
su seguro servidor”.— Firmado: San- 
tiago Tapia y Anaya, Presidente. 

Esta carta causó una fuerte reacción 
en Chile. 

En la Universidad de Santlago de 
Chile, el doctor Voriz An Wandter, pre- 
side una asociación de amistad con el 
pueblo chicano. 


Desgraciadamente, algunos de nues- 
tros antiguos lideres, se indignaron por 
esta carta de ofrecimiento al pueblo de 
Chile, razón. por la cual, rablosamente 
atacaron al autor de ella. Espías de la 
Agencia Central de Inicilpencia inspi- 
raron esos ataques. 

Pero sin embargo, la causa de los 
chicanos ha continuado su marcha, más 
aün, con el hecho extraordinario slguien- 
te: 

El diputado o representante Augus- 
tus F. Hawkins, el 21 de febrero de 1973, 
presentó ante la Camara de Represen- 
tantes de los Estados Unidos, un proyecto 
de ley, para que el Gobicrno devuelva a 
los chicanos las tierras que nos perte- 
necen en Texas, Nuevo México, Colorado, 
Arizona, California, Utah y Nevada. 

Tal proyecto ha causado un gran 
revuelo en los Estados Unidos y su reper- 
cusión es mundial. El Frente Interna- 
clonal de Dercchos Humanos felicitó por 
ese motivo al congresista Hawkins. 


De inmediato se han sumado al 
proyecto del Representante Hawkins los 
siguientes congresistas: Bella Abzug, 
George Brown, Shirley Chisholm, Wi- 
liam Clay, John Conyers, Ronald V. 
Dellums, John Dent, Charles Dicgs, Wel- 
ter Fauntroy, Fortney H. Stark, Michael 
Harrington, Eiizabeth Holtzman, Ralph 
Metcalfe, Parren J. Mitchell, Robert 
N.C. Nix, Charles B. Rangel, Louis 
Stokes, Andrew Young, Edward R. 
Roybal, James C. Corman y Hernan 
Badillo. 

Hawkins informó a la prensa que 
diversos senadores van a apoyar este 
proyecto. 

La lucha de la Alianza Federal de 
Pueblos Libres por reivindicar las tlerras 
que nos pertenecen avanza a paso veloz . 
Muchos de los que iniciaron esta acción, 
ahora están cansados, e incluso ahora 
combaten a quienes seguimos propug- 
nando las tierras, pero sabemos como 
dijo Emil'ano Zapata, que con la tierra 
en nuestro poder habrá de llcgar nuestra 
libertad. 
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Mr. ANAYA. Coming back to the Land Grant Act and the Anti-Pov- 
erty Act of 1975, I think that they are both most valuable and most 
comprehensive and will provide the Mexican American people with 
pee SO 5 they can help themselves. I know my people will always 

e grateful. 

n behalf of the Alianza, I do want to thank Chairman Hawkins, 
Congressman Benitez, and Congressman Buchanan for coming all the 
way out here to listen to our problems. 

I would also like to thank all of the Congressmen and Congress- 
women that cosponsored H.R. 5937, even though they are not present 
here today. 

I want to move on to H.R. 2276 which I think is a very valuable piece 
of legislation. It is a step in the right direction. We appreciate all the 
help. We are in agreement 100 percent with it. 

oing on to H.R. 50, we can also say that we are very proud to have 
legislation like this introduced in our Congress of the United States. I 
hope you get support from everyone. 

One thing that I am sorry for is that I have not seen these bills spon- 
sored or cosponsored by our Congressmen. I do hope they will support 
it. | | 

I am also sorry to say that our Congressmen and our Senators did not 
show up for this occasion which is of such great importance to the State 
of New Mexico and, as a matter of fact, to the entire Southwest. Our 
Governor did not show up for this occasion. I cannot tell you what the 
reasons are that kept them from coming. I do not know. 

Tt has been an honor for me to be before you. 

We do have a good many maps of most of the land grants in the State 
of New Mexico. We also have other things that we did not bring over 
here with us. 

May some of my vice presidents say a word? 

Mr. HawxrNs. We will be glad to have them make a brief statement. 

Mr. OnrANpo Romeno. I want to thank all of the committee for com- 
ing over. I am very proud of you folks. However, some of my Senators 
and Congressmen from Arizona didn't even bother to come either. 

All I have got to say is that there are bills, there is a law in the State 
of New Mexico, if somebody is disabled they cannot take grants away 
E them. They don't want to recognize these laws. They are on the 

oks. 

I am retired and disabled. I am trying to move to New Mexico and 
they have denied me the right to my land. I will not get it for another 
year, because it is being used for other Gringos. T" 

I think that about says it all, sir. Thank you very much for listening. 

Mr. HaAwkxrNs. Thank you. 

If you desire to submit to the subcommittee any further information, 
we will be glad to include it with the record. 

Mr. Arracon. I don't really have too much to say at this time, only 
in reference to my success in Texas and El Paso. We have not been 
working in El Paso too long, but we have had a tremendous success. 
We are involved in many things, including Government projects. 

I am organizing the Alianza and other groups of Chicanos who 
need us. We are definitely in need of legal funds. We are laymen and 
many things we ignore. We are in need of legal defense. | 

Also, 1 work a lot with Congressman White. He has given me a lot 
of help with legislation in the House of Representatives. He has 
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furnished me with material that I could not get otherwise. I am grate- 
ful for this. 

That is about all I have to say at this time. Later on there will be 
a lot more. 

Thank you. 

Mr. HawxiNs. Thank you, sir. 

Mr. Octaviano Romero. 

Mr. Ocraviano Romero. All I want to say is I am very proud of 
my State Congressman for being here at these hearings, and also 
Mr. Benitez and Mr. Buchanan. Thank you all. 

Mr. HaAwkxiNs. Thank you. 

Mr. Anaya. 

Mr. Anaya. Mr. Chairman, members of the subcommittee, I guess 
that will conclude the information that we have. I know time is short 
and we don’t want to take up too much of your time. 

Mr. HawxrNs. Mr. Anaya, we certainly appreciate your testimony 
and that of your associates this morning. I want to assure you that 
I am deeply impressed with the work that you are doing and that 
of your organization. I think last November I told you we would be 
back in a formal hearing. I want to again assure you that this is not 
the end of the hearing. This is really the beginning. The subcommittee 
does intend to push the legislation which is before us today and 
explore every possibility in connection with this problem. Many fine 
suggestions have been made. We are certainly more than interested 
in the problems and certainly we will explore every possibility. I 
think you will see us again in New Mexico. We will in the meantime 
have some investigation by the staff, some exploration of some of the 
suggestions made. I think certainly some field trips will be justified - 
so we can see at close range some of the problems that we have been 
discussing this morning. 

We have been very impressed with your testimony and we thank 
you again for coming. 

Mr. Buchanan. Thank you for your testimony and your presence 
here today, sir. 

Mr. HawxrNs. Again, thank you, Mr. Anaya, and your group for 
coming. 

Mr. Anaya. Thank you, Mr. Chairman. 

Mr. Hawgrns. Thank you. 

The final witness of the morning session is Isabel Garcia, president 
of La Escuela, Albuquerque, N. Mex. 

Mrs. Garcia, we have a very personal pride in having you as a wit- 
ness before this committee. I recall the many conversations we had the 
last time I was in Albuquerque and the very excellent work you are 
doing with La Escuela and all the community activities that you 
happen to be engaged in. You are a wonderful guide and we certainly 
look with great anticipation and appreciation to your appearance be- 
fore this subcommittee. 


STATEMENT OF MRS. ISABEL GARCIA, PRESIDENT, LA ESCUELA, 
ALBUQUERQUE, N. MEX. 


Mrs. Garcia. Thank you, Mr. Chairman. I certainly have a lot of 
pleasant memories of our past encounters. 
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_Mr. Chairman, members of the subcommittee, it is a historic occa- 
sion for these hearings to be held here in Santa Fe, the centuries-old 
capital of Spanish America north of Mexico. For the first time in this 
century a committee of the U.S. Congress is holding hearings into 
matters concerning the rural community Mexican American land 
grant. To our knowledge, such a hearing has never before been held 
in New Mexico. We deeply appreciate your presence here. 

NE regret that our representatives of the State of New Mexico are 
not here. 

Mr. Hawkins. May I just interrupt, Mrs. Garcia, to say that it is 
very difficult to get members to travel around these days. I had to 
persuade my colleague here to come from Puerto Rico. He doesn't 
travel at all. This is the first time I have ever been able to get him out 
of Puerto Rico or Washington. Mr. Buchanan, of course, is very active 
in the Southeast. He has very often represented the minority on this 
committee. It has been a great pleasure for me to be able to in a sense 
volunteer these individuals by roping them in. Sometimes we just can't 
rope everybody in. I am deeply appreciative of the two members who 
are here. We regret that we can't get all the Representatives here. I 
assure you that that is part of the congressional process. 

Mr. Benrrez. If I may interject, they don't know what they are 
missing. 

Mrs. Garcia. We understand, Mr. Chairman, but to us this means so 
mu This is why I thought that I would mention that they are not 

ere. 

La Escuela del Rio del Norte de Nuevo Mejico is a community ac- 
tivity and day care center in New Mexico's largest concentration of 
Mexican American population, located in the Albuquerque South 
Valley. For years a major part of our activities has been directed to- 
ward the education of our children of all ages in their history and cul- 
ture, the center of which has been the community land grant. 

For the Mexican American land has always represented a major 
part of his or her life. It has been the key to our history, our culture 
and our way of life. For even centuries our ancestors have worked and 
lived on the land grants. For over a century now our history has been 
one of how our communities have been dying and our lands have been 
taken from us by violence, by fraud and by corrupt officials, primarily 
Anglos working with a few vendido Mexican Americans. Such is the 
history as told among our people. 

We believe that H.R. 5937 represents something different, some- 
thing that will now say to the Mexican American *Your Government 
now cares about you, it now believes in respecting your history, your 
dE and your rights, including your community and property 
rights. 

This is the year of the Bicentenntial beginning, but to us at El Grito 
de Delores of Padre Hidalgo the 16th of September is far more a part 
of our history than Concord Bridge and the Minutemen. 

While we fully respect the history and culture of the United States, 
we also expect that our own be respected. In La Escuela, though, we 
emphasize the Mexican American history, language and culture, yet 
we teach English and the history and culture of the United States 
as well. We feel both are important. We teach both and discriminate 
against neither. 
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In H.R. 5937, we see the coming together in real life of the values 
that our society and culture find so important. What a difference it 
would make for us to be able to teach our children that the Congress 
of the United States respects our way of our life and our community 
institutions. 

Thank you. 

Mr. Hawkins. Thank you, Mrs. Garcia. Your complete statement 
will be included in the record. 

[The document referred to follows:] 


STATEMENT OF MRS. ISABEL GARCIA, PRESIDENT, LA ESCUELA ALBUQUERQUE, N. MEX. 


Chairman Hawkins, members of the subcommittee, it is an historic occasion for 
these hearings to be held here in Santa, Fe, the centuries-old capital of Spanish- 
America north of Mexico. For the first time this century a committee of the U.S. 
Congress is holding hearings into matters concerning the rural community 
Mexican-American land grants. To our knowledge such hearnig has never before 
been held in New Mexico. We deeply appreciate your presence here. 

La Escuela del Rio del Norte de Nevo Méjico is a community activity and day- 
care center in New Mexico’s largest concentration of Mexican-American popula- 
tion, located in the Albuquerque South Valley. For years a major part of our 
activities has been directed toward the education of our children of all ages 
in their history and culture, the center of which has been the community land 
grant. 

For the Mexican American land has always represented a major part of his 
or her life. It has been the key to our history, our culture, and our way of life. 
For even centuries our ancestors have worked and lived on the land grants. But 
for over a century now our history has been one of how our communities have 
been dying and our lands have been taken from us—by violence, by fraud, and by 
corrupt officials, primarily Anglos working with a few vendido Mexican Amer- 
icans. Such is the history as told among our people. 

We believe that H.R. 5937 represents something different, something that will 
now say to the Mexican American: “Your government now cares about you: it 
now believes in respecting your history, your culture and your rights, including 
your community and property rights." 

. This is the year of the Bicentennial beginning. But to us El Grito de Dolores 
of Padre Hidalgo and the 16th de Septiembre is far more a part of our history 
than Concord Bridge and the Minuteman. 

While we fully respect the history and culture of the United States. we also 
expect that our own be respected. In La Escuela, though we emphasize the 
Mexican-American history. language, and culture, yet we teach English and 
that of the United States as well. Both are important. We teach both and dis- 
criminate against neither. 

In H.R. 5937 we see the coming together in real life of the values that our 
society and culture finds so important. What a difference it would make for us 
to be able to teach our children that the Congress of the United States respects 
our way of life and our community institutions. 

Thank you. 


Mr. Hawkins. Mr. Buchanan. 

Mr. Buchanan. Thank vou. Mr. Chairman. 

Mrs. Garcia. I appreciate so much vour testimonv. I think vou 
have verv briefly summed up some verv important things. I certainly 
appreciate it. 

Mr. Hawkins. Mr. Benitez. 

Mr. Benrrez. I share in Mr. Buchanan's expressions. I hone that 
this is the beginning. and not only the beginning but a continuation 
of the flowering of basic compliance with the fundamental commit- 
ments of the American. At long last maybe we can all work together 
to havethe country we all wish to see. 

Thank you. 
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Mrs. Garcia. Thank you. 
Mr. Hawkins. The committee will recess at this time for lunch. We 
will reconvene at 1:30 this afternoon. 
[ Whereupon, the subcommittee recessed at 12:30 p.m., to reconvene 
at 1:30 p.m. ] 
AFTERNOON SESSION 


pen Hawkins. The afternoon session of this subcommittee will come 
to order. 

May I ask if Mr. Robert Sanchez of the Governor's cabinet is 
present at this time? 

No response. | 

I realize that we are running a little ahead of schedule at this point. 
Some of the witnesses thought that we would be reconvening at 
2 o’clock. 

Our next witness is Mr. Carl F. Smith of the New Mexico State 
AFL-CIO. It is a pleasure to welcome you. 


STATEMENT OF CARL F. SMITH, PRESIDENT, NEW MEXICO STATE 
AFL-CIO 


Mr. SurrH. Thank you, Mr. Chairman. 

Mr. HawxiNs. Mr. Smith, you may read your statement or sum- 
marize it as you so desire. It will be printed in its entirety in the record. 

Mr. Situ. Mr. Chairman, this chair makes me a little bit nervous. 

Mr. Hawkins. Well, I don’t think you need to be. You are in a very 
friendly atmosphere. The committee is delighted to have you as a 
witness. 

Mr. SurrH. Thank you, Mr. Chairman. 

I don't have a great amount to speak on. We do have a prepared 
statement for your record. 

Mr. Chairman, I am Carl F. Smith, president of the New Mexico 
State AFL-CIO. I am also the business manager of the Plumbers and 
Pipe Fitters Local Union No. 412 of the U.A. 

I am pleased to have been invited to present at least some of our 
feelings relative to this matter. 

H.R. 50, which is identical to S. 50 currently pending before the 
U.S. Senate, the Equal Opportunity and Full Employment Act of 
1975, is a proposal of vital interest to labor leaders throughout New 
Mexico. This legislation embodies the philosophv of full employment 
as the right of all Americans. For too long the Government has been 
content to rely on official declarations and well-intentioned policy 
pronouncements instead of solid action which would assure full em- 
plovment on a permanent basis. 

Mr. Chairman, as the author of this measure in the House, I am 
sure that vou realize that full production and full employment go hand 
in hand. The only way for America to stay out of recessions like the 
one we are now experiencing is through permanent and full employ- 
ment. This Nation has the canacitv to outnroduce any other country 
in the world if only given the chance to do so. 

The eight major provisions of this bill renresent a comprehensive 
and detailed nrogram which seeks to protect the right of each Ameri- 
can who is willing to work to have a useful and rewarding job. The 
redesignation of the U.S. Employment Service as the U.S. Full Em- 
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ployment Services takes a psychologically important first step in 
charting the ultimate course of this legislation. 

I am also impressed with the scope of the membership of the Advi- 
sory Council on Full Employment and National Purposes. By draw- 
Ing on representatives from industry, agriculture, labor, consumers, 
public interest groups, and State and local governments, the legisla- 
tion assures a unified effort to solve both unemployment and under- 
employment problems. 

Mr. Chairman, it 1s clear that a greater effort must be made to utilize 
all segments of our society. Provisions must be made to provide em- 
ployment opportunities for those who are willing to work but for one 
reason or another cannot commit themselves to the traditionally 40- 
hour 9 to 5 job. People in this category represent a valuable production 
resource that we can ill-afford to waste. 

H.R. 50 provides for the development of both public and private em- 

ployment projects. This joint concern evidences a necessary balance 
which must be sought in any employment program. I urge this sub- 
committee to take steps to assure that primary consideration is given to 
employment projects which are job intensive. The object of each proj- 
ect in these job reservoirs must be to put as many people to work in 
meaningful jobs as possible. Public works projects such as highway 
construction and other construction programs, as well as industrial 
production programs, have a proven history of job intensiveness. 
- H.R. 50 and S. 50 are both bills which, I am sure, will undergo careful 
and deliberate analysis by the Congress and by others over the next 
several months. I want to take this opportunity to recommend to you 
a bill, S. 1587 introduced by Senator Montoya of New Mexico, which 
is a public works bill designed to create jobs immediately. The bill does 
not contain permanent authorizations but provides some programs 
which "trigger off" when unemployment drops sufficiently. The bill 
authorizes $1.8 billion to create 100,000 jobs in fiscal year 1976. I urge 
your consideration of this bill when it reaches the House as an im- 
mediate emergency program to fight this recession. Mr. Chairman, the 
unemployment rate in New Mexico is pushing 9 percent. Nobody needs 
to point out to the public of this State the need to return to full em- 
ployment now. I look forward to a careful monitoring of your legisla- 
tion through the Congress, and I am hopeful that full employment for 
all will soon be a permanent fixture of America’s economic profile. 

Mr. Chairman, to digress briefly from my prepared text, we are 
aware that unemployment is roughly 9 percent in the State. However, 
in some areas of the economy, employment has reached as high as 50 
percent and at the present time in some areas it remains as high as 30 
percent. This is a real drastic situation. In other areas of the State, 
especially in the minority group areas, I would say that presently in 
certain areas of the State average employment in some counties would 
go as high as 50 percent at the present time. There is a definite, drastic 
need for some type of public works to get this thing moving. 

Mr. Chairman, H.R. 5937, the Mexico American Rural Community 
Antipoverty Act of 1975, is a legislative proposal which addresses a 
subject of special interest to New Mexico. Many persons consider our 
State as a western Rocky Mountain or desert State without a sizable 
rural population. In New Mexico, 30 percent of the population is rural. 
All but 5 of the 32 counties have less than 10 persons per square mile. 
Rural development and prosperity are important here, very important. 
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H.R. 5937 proposes several programs designed to assist those Mexi- 
can Americans who are traditionally tied to former land grant acres. 
One section of that bill establishes a temporary special commission to 
study the issue surrounding the treaty of Guadalupe Hidalgo. This, I 
feel, is a very important preliminary step which must be taken, even 
before some of the other programs contained in your bill are under- 
taken. It seems to me that a complete study such as the Commission 
would undertake is a mandatory first step. I am pleased to note that 
your section 1107 is very similar to the provisions of S. 68 reintroduced 
this year by Senator Montoya. I hope that with similar proposals in 
both Houses that swift action will be forthcoming so that the Commis- 
sion can begin its important work at an early date. 

Mr. Chairman, I want to thank you for allowing me to speak before 
your committee. I realize and recognize from the number of people 
that have talked to you and your committee that you have received all 
types of proposals to solve our problems. I am sure that in your wisdom 
and with the information you have received relative to our problems 
that this thing will move along and much will be accomplished by your 


committee. 

Thank you very much. 

Mr. HaAwxiNs. Thank you, Mr. Smith. That was a very excellent 
statement. It will be made a part of the record at this time. 

[The document referred to follows:] 


PREPARED STATEMENT OF CARL F. SMITH, PRESIDENT OF THE NEW MEXICO STATE 
AFL-CIO 


Mr. Chairman, I am Carl F. Smith, president of the New Mexico State AFL- 
CIO and business manager of Local Union No. 412 of the United Association of 
Plumbers and Pipe Fitters. 

Mr. Chairman, I am pleased to present testimony before your Subcommittee 
on Equal Opportunities of the Committee on Education and Labor, on behalf of 
the New Mexico AFL-CIO. The legislation you are considering today would have 
a significant impact on working people in New Mexico, and the New Mexico AFL- 
CIO welcomes this opportunity to interject its opinions into the legislative 
process. 

H.R. 50, which is identical to S. 50 currently pending before the U.S. Senate, 
the Equal Opportunity and Full Employment Act of 1975, is a proposal of vital 
interest to labor leaders throughout New Mexico. This legislation embodies the 
philosophy of full employment as the right of all Americans. For too long Gov- 
ernment has been content to rely on official declarations and well-intentioned 
policy pronouncements instead of solid action which would assure full employ- 
ment on a permanent basis. 

Mr. Chairman, as the author of this measure in the House, I am sure that you 
realize that full production and full employment go hand in hand. The only way 
for America to stay out of recessions like the one we are now experiencing is 
through permanent and full employment. This Nation has the capacity to outpro- 
duce any other country in the world if only given the chance 

The eight major provisions of this bill represent a comprehensive and detailed 
program which seeks to protect the right of each American who is willing to 
work to have a useful and rewarding job. The redesignation of the United States 
Employment service as the United States Full Employment Service, takes a 
psychologically important first step in charting the ultimate course of this 
legislation. 

I am also impressed with the scope of the membership of the Advisory Council 
on full employment and national purposes. By drawing on representatives from 
industry, agriculture, labor, consumers, public interest groups, and State and 
local government, the legislation assures a unified effort to solve both unemploy- 
ment and underemployment problems. 

Mr. Chairman, it is clear that a greater effort must be made to utilize all seg- 
ments of our society. Provisions must be made to provide employment opportuni- 
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ties for those who are willing to work but for one reason or another cannot com- 
mit themselves to the traditional 40-hour, 9 to 5 job. People in this category 
represent a valuable production resource that we can ill-afford to waste. 

H.R. 50 provides for the development of both publie and private employment 
projects. This joint concern evidences a necessary balance which must be sought 
in any employment program. I urge this subcommittee to take steps to assure 
that primary consideration is given to employment projects which are job inten- 
sive. The object of each project in these job reservoirs must be to put as many 
people to work in meaningful jobs as possible. Public works projects such as 
highway construction, and other construction programs as well as industrial 
production programs have a proven history of job intensiveness. 

H.R. 50 and S. 50 are both bills which, I am sure, will undergo careful and 
deliberate analysis by the Congress, and by others over the next several months. 
I want to take this opportunity to recommend to you a bill, S. 1587 introduced 
by Senator Montoya of New Mexico, which is a publie works bill designed to 
create jobs immediately. The bill does not contain permanent authorizations but 
provides some programs which trigger off when unemployment drops sufficiently. 
The bill authorizes $1.8 billion to create 100,000 jobs in fiscal year 1976. I urge 
your eonsideration of this bill when it reaches the House, as an immediate 
emergency program to fight this recession. Mr. Chairman, the unemployment rate 
in New Mexico is pushing 9 percent. Nobody needs to point out to the people 
of this State the need to return to full employment now. I look forward to a 
careful monitoring of your legislation through the Congress, and I am hopeful 
that full employment for all wil soon be a permanent fixture of America's eco- 
nomie profile. 

Mr. Chairman, H.R. 5937, the Mexican-Ameriean Rural Community Anti- 
Poverty Act of 1975 is a legislative proposal which addresses a subject of special 
interest to New Mexico. Many persons consider our State as a Western Rocky 
Mountain or desert State without a sizable rural population. In New Mexico 
80 percent is rural. All but 5 of the 32 counties have less than 10 persons per 
square mile. Rural development and prosperity are important here, 

H.R. 5937 proposes several programs designed to assist those Mexican Ameri- 
cans who are traditionally tied to former land grant acres. One section of that 
bill establishes a temporary special commission to study the issue surrounding 
the treaty of Guadalupe Hidalgo. This, I feel, is a very important preliminary 
step which must be taken here, even before some of the other programs contained 
in your bill are undertaken. It seems to me that a complete study, such as the 
Commission would undertake, is the mandatory first step. I am pleased to note 
that your section 1107 is very similar to the provisions of S. 68 reintroduced this 
year by Senator Montoya. I hope that with similar proposals in both Houses 
swift action will be forthcoming so that the Commission can begin its important 
work at an early date. 

Mr. Chairman, I want to thank you for giving the New Mexico AFL-CIO this 
opportunity to present its views to you. I am hopeful that our comments will be 
helpful to you in the task that lies ahead. 


Mr. Hawxins. Your statement has been one of the clearest yet 
received before this committee in terms of H.R. 50, the Full Employ- 
ment Act. May I indicate to you that we obviously see no conflict 
between S. 1587, introduced by Senator Montoya, and H.R. 50. As a 
matter of fact, I think that they are complementary to each other. 
Certainly the Montoya proposal is of immediate impact and it is in 
line with that provision in H.R. 50 which indicates that there is a 
requirement for unemployment to be reduced to less than 3 percent 
within 18 months. Obviously one of the ways that could be accom- 
plished would be through passage of a bill such as S. 1587 introduced 
by Senator Montoya. I think that part of your statement 1s certainly 
in line with those of us who advocate full employment. 

With respect to section 1107, also a provision of the bill by Senator 
Montoya which was incorporated in the Land Grant bill. I must con- 
fess to you that that is exactly a lifting of the language from Senator 


Montova's bill into our particular bill. I would credit him with that 
provision. 
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We are very delighted to have this expression from labor. We have 
not as yet had an expression from labor. We know that labor's endorse- 
ment of a proposal is sometimes rather circuitous and long: range in 
that they need to go through formal channels. I wish to state the. 
appreciation of the committee here for your warm. support and 
approval for our ideas and your endorsement of H.R. 50. ^. 

BUE statement is so clear that the chairman has no questions to 
as 

Mr. Benitez. 

Mr. Bentrez. Thank you, Mr. Chairman. | 

I share the feeling expressed by the chairman. I don’ have aay 
questions either at this time. | 

Mr. HAwxiNs. Thank you, Mr. Smith. 

Mr. Smiru. Thank you, Mr. Chairman. | 

Mr. Hawkins. Our next witness is Mr. Larry Lopez, Assistant 
Director, Southwest Valley Neighborhood Center. 

We welcome you, Mr. Lopez, and we look forward to your testimony. 


STATEMENT OF LARRY LOPEZ, ASSISTANT DIRECTOR, SOUTHWEST 
VALLEY NEIGHBORHOOD CENTER | 


Mr. Lopez. Thank you, Mr. Chairman. 

Mr. Hawkins. Mr. Lopez, I note you do have a ped. statement 
and it will be entered in the record in its entirety. You. may pee 
to deal with it as you so desire. | 

Mr. Lorez. Mr. Chairman, members of the subcommittee. : | 

I would like to begin by saying that this is one of the greatest 
opportunities I have had. With pleasure I will discuss the three bills 
that are before you for consideration. The main bill I want to discuss 
is a Mexican American Rural Community Antipoverty Act, H.R. 
593 

Since I have a lifetime of actual experience coping with the pres- 
sures that are being imposed on us by distinctive life styles, by. 
ordinances, by testing systems that serve as a tool to discourage the 
native Mexican American to enter into the mainstream of being a, 
full-fledged American. We, the Chicanos, feel many times on a daily 
basis that we must prove our initiative, to do better, to look better, to 
work harder, to be patriotic, to take it or leave it, and to accept the 
way we have been conditioned. Therefore, I believe that this bill, 
H.R. 5937, will offer the poor people a hope to live a life to the fullest 
extent. This bill offers an opportunity to all American citizens. 

I recommend to this committee that you make it strong enough to 
guarantee enforcement of it. By that I mean to have a clause which 
will have some strong teeth. 

I would also like to make a few comments on the other two bills 
before the committee, the full employment bill and the bill to prevent 
discrimination in the State bar examination process. I feel that the 
question of unemployment is one of the most 1mportant matters fac- 
ing the Mexican community today, particularly in the Southwest 
Valley of New Mexico. 

"This bill, H.R. 2276, to prevent discrimination in State bar examina- 
tions, is also legislation which I support. Everyone in New Mexico 
knows that Chicanos, Indians, blacks, et cetera, have been kept out of 
the New Mexico legal profession, whether as lawyers or as judges. 
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We need better housing programs with opportunity to fit the needs 
of the poor people. 

As an advocate for the South Valley areas, I find much to be de- 
sired in the present housing programs. 

I could elaborate much more on many interrelated programs, that 
hardly help the poor help themselves. 

However, I will close before going on an emotional tangent. 

I have worked for 8 years in the Southwest Valley Area Council, 
Inc., an economic opportunity board in Albuquerque, N. Mex., and 
with the Economic Opportunity Act of 1964, an antipoverty program. 
The act was good until the Green amendment of 1967. Then it kind 
of gave the power to the big power structure. Thank God we have a 
dedicated antipoverty staff or else the poor would suffer more. 

My statement is signed and is subscribed and sworn May 1, 1975, by 
Notary Public Yolanda Chavez. 

Mr. Hawkins. Thank you, Mr. Lopez. Your statement in its entirety 
will be included in the record. 

[The document referred to follows :] 


PREPARED STATEMENT OF MR. LARRY LOPEZ, ASSISTANT DIRECTOR, SOUTHWEST 
VALLEY NEIGHBORHOOD CENTER, ALBUQUERQUE, N. MEx. 


Mr. Chairman, members of the subcommittee: It is my greatest opportunity 
and with pleasure I will discuss the (3) three bills that are before you for con- 
sideration, though the main bill I want to discuss in the Mexican American 
Rural Community anti-poverty Act, H.R. 5937. 

Since I have a life time of Actual experience coping with the pressures that 
are being imposed on us by distinctive life styles, by ordinances, by testing sys- 
tems that serve as a tool to discourage the Native Mexican American to enter 
into the Main Stream of a full-fledged American. We the Chicanos, feel many 
times on a daily basis that we must prove our initiative, to do better, to look 
better, to work harder, to be patriotic, to take it or leave it and to accept the 
way we have been conditioned. Therefore I believe that this bill H.R. 5937 will 
offer the poor people a hope to live a life to the fullest extent. The Bill H.R. 
5937 offers an opportunity to all American Citizens. 

I recommend for you to make it strong enough to guarantee enforcement, of 
this good bill. 

I would also like to make a few comments of the other two bills before the new 
committee. The full employment bill and the bill to prevent discrimination in 
the state bar examination process. I feel that the question of unemployment is 
one of the most important matters facing the Mexican community today, par- 
ticularly in the Southwest Valley of New Mexico. 

The bill H.R. 2276 to prevent discrimination in state bar examinations is also 
legislation which I support because every one in New Mexico knows that 
Chicanos, Indians, Blacks, etc., have been kept out of the New Mexico legal 
profession whether as lawyers, or as judges. 

We need better housing programs, with opportunity to fit the needs of the poor 
people. 

As an advocate for the South Valley areas, I find much to be desired in the 
present housing programs. 

I could elaborate much more in many interrelated programs, that hardly help 
the poor help themselves. 

However, I'll close before going on an emotional tangent. 

Decause I have worked for eight (8) years in Southwest Valley Area Council 
Ine. an Economie Opportunity Board in Albuquerque, New Mexico, and an Eco- 
nomie Opportunity Act of 1964 Anti-Poverty Program. The act was good till the 
Green Amendment of 1967, then it kind of gave the power to the Big Powers 
Structure. Thank God we have dedicate Anti-Poverty dedicated staff or else the 
poor would suffer more. 

LARRY LOPEZ. 

Subseribed and sworn to before me this 1st day of May, 1975. 

YOLANDA CHAVEZ, 


Notary Public. 
My commission expires : Sept. 30, 1978. 


271 
[From the New York Times, March 1975] 


DEPRESSION IS A REALITY TO CHICANOS 


ALBUQUERQUE, N. Mex.—Anyone with grass outside his adobe home in South 
Valley, near this city, is affluent by Chicano standards. It means he can afford to 
use water on his little plot of land. 

Among the approximately 40,000 Chicanos in this area, usually living on unem- 
patches of grass anymore. The pale land is as barren as the snow-capped moun- 
ployment insurance, welfare, food stamps, or short-lived jobs, there are few 
patches of grass anymore. The pale land is as barren as the snow-capped moun- 
tains in the distance. The land is so hard that even a chill north wind does not 
raise much dust. 

There are no sidewalks in the South Valley. No street lights. Most roads are 
unpaved and each house has a cesspool. There is no sewage system here. Gaunt 
dogs roam the flat land. 

“People are surviving here, not living,’ says Larry Lopez, an official of a 
community center. 

What most Americans, in this era of unemployment and inflation, have come to 
know as a recession, has been normal for these Chicanos for many years. They are 
now in a full depression. Unemployment here is in excess of 12 per cent. 

*I do not think I will be able to buy food stamps," says Roberto Lujan. “It is 
too much." 

Lean, gray and work-bent, he sits on an old sofa in his home, his wife, Aurora, 
standing behind him, her hands on the back of the sofa. On the wall, in a gilt 
frame, is a picture of Christ among sheep. 

“My family goes to church,” Mr. Lujan says. "Sometimes we have to push 
them. But they go." 

He lives on $295 a month in Social Security, $66 a month welfare and $15 a 
month from a son who has a job. Ten children live in the house. 


COMPETITION FOR JOBS 


In the basement of the Laborers International Union, some unemployed men 
in work clothes sit on metal folding chairs, telling how nonunion contractors are 
taking advantage of the sharp competition for jobs to pay nonunion scale consid- 
erably below the average rate of $5 an hour. 

' Some are paying only $2 an hour. And in some food stands, they say, the 
rates are as low as $1.50 an hour. Unemployment insurance of $69 a month is what 
one man says he gets to support his wife and four children. 

“I got to finagle around to stay alive,” says another man. “We all do. My wife 
works, but I don’t tell them when I go for food stamps. I will have to pay more 
for food stamps. The less you tell them you got, the more you can get on the food 
stamps. You almost have to lie to them to stay alive.” 

One man, about 60, says he is finding it difficult to get work because he’s con- 
sidered too old. A young man says the excuse he gets is that they would rather 
have jobs for older men. 

“Last year,” says the young man, who is married, “I saved $900. NOW my sav- 
ings are down to $300. I was saving to buy a house." 

The house is a dream now. The down payment would be $3,000 on a $30,000 
home. Another man tells how he sold his car, a necessity to the Chicanos in their 
search for jobs. He could no longer afford gasoline. Many have had to sell their 
cars for this reason. They come to the union office in groups, sharing a single 
old ear or truck. 

“I can't feed my dog any more,” says one. “I beg bones from the supermarket.” 


CHILDREN SELL TAMALES 


They talk of wives who are baking cakes to sell house to house, of children who 
go forth with buckets of tamales to sell in the streets. 

With reluctance, even with anguish, they talk of the illegal immigrants from 
Mexico, brought in to work for small wages on construction, ranches, restaurants. 
They try not to be too critical of the immigrants, who are taking their jobs. 

“The employers are being protected so they can exploit the workers,” says one 
of the men. 

“We are being forced to fight over crumbs,” says another. 

Eventually they get around to politics. The Chicanos are Democrats, their 
commitment strong since the New Deal legislation of the Depression. But now, 
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while they still speak with anger against the Republicans in Washington, they 
no longer have much faith in the Democrats either. 


At the Southwest Valley Neighborhood Center, a one-story building, Mr. Lopez 
told of an incident that morning. 


“I found these two people who had nothing left in the house but leftover 
gravy. That's what they were living on. I finally talked them into going for food 
stamps. Many people here are ashamed.” | 

Mr. Hawxiws. I would like to ask you to elaborate a little bit on 
the last paragraph of your statement on page 2 where you indicate 
that after the passage of the Green amendment in 1967 that in some 
way it gave power to the big power structure. Would you simply 
elaborate a little bit as to what did happen ? 

Mr. Lorez. Thank you, Mr. Chairman. I feel very strongly and I 
thank you very much for giving me the opportunity to elaborate. 

The Green amendment called for the political sector and the agencies 
to come into the picture and represent one-third. Now, this means that 
the poor have very little representation. In the first place, the act 
was aimed at alleviating the burden on poor people. Today we find 
it very frustrating and very inefficient to work with people that we 
have to approach on a daily basis, be it city hall or be it the health and 
social serviees or whatever political sector it may be. We have to cope 
with the stress as staff members. We have to face them on issues of 
concern to the total community of the South Valley. 

Now I feel that we have a person sitting on the board that is feed- 
ing us, which is paying our salary, and they are the very same people 
that sit on these committees that also make the decisions which we have 
to conform to and, therefore, it makes it very, very hard for us to per- 
form our duties as advocates for the total community. 

However, we are still doing it. I am one of the persons that has 
stood before this very same group of people as an advocate for the 
poor. I have given them the messages of the poor that this is a total 
tyranny to the very poor people in the community. 

When I speak about poor people, I am speaking not only of people 
from the Chicano walk of life, but I also speak for the many people that: 
are poor, Anglos, blacks, Indians, and in some cases we have Orientals 
that come into our country. We have very few, but they do come in. 

I would like to elaborate on this, Mr. Chairman, and say that 
I understand that OEO no longer exists. I understand that it is called 
the Community Services Administration at the Washington level. 
However, the name change or the concept doesn't change at the local 
level. We still have these people sitting on these same boards, people 
that are an anchor for us in order to do the job we have set out to do 
concerning the antipoverty program. We have many issues of concern 
and we also have issues that concern the agencies throughout the State. 
In some cases there is always a missing link. When we call for a meet- 
ing for the community residents to give their input, there is always one 
missing link. I emphasize again that that missing link, that missing 
person, is not there. That is always the same person that is supposed to 
make the decision or at least to give the answers. | 

I want to emphasize that maybe there is a law that could be passed 
to alleviate this burden. 

I would also like to state that I wish there could be a bill passed 
where they would not discriminate against people that do not hold a 
degree of some kind or some certificate to prove that he can do the 
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job. I am only an 11th grade person by destiny and not by choice. 
I lived through the depression in a flood area of New Mexico. This 
has left me with a real feeling for disaster in my mind. I had to cope 
with sickness in the family, a crippled dad, an epileptic mother. There 
were many other inequities and disasters in my life style. © 

lam very dissatisfied in seeing people that come from other coun- 
tries, and we have proof of that, and immediately they have a job at 
a high-paying salary. In 8 years’ time, if I may testify for my own 
self, I have not gone beyond the $750 bracket. I am not here for self- 
pity nor sympathy. I am only here to state the facts before this com- 
mittee that they utilize this tool of testing systems or education that 
1n many cases keeps us in the condition that we have to live in day in 
and day out. 
- I thank this committee for being here today with us and having the 
courtesy to come out all the way to New Mexico and hear our problems. 
I only wish that there could be some law that could protect those 
people that are afflicted day in and day out out there in that community 
or grant. We have many sufferings. 1 could go on and on. 

I would like to ask this committee, Mr. Chairman, if it is all right, 
I could send in particular cases that are very relevant to State statutes 
or National laws because they do not coincide with one another. 

The county of Bernalillo does not have any tools sometimes that 
work along with the same legislation that is passed in Santa Fe. We 
have an incident right now before us and that is the jail site, the 
detention site, that 1s 1n question now. 

I could go on and on, as I say, but I do not want to take any more 
of your time. I know that there are people here that are going to 
testify and maybe they have better things to say than I do. I want to 
thank you very much. If there are any questions from any of your 
committee members, Mr. Chairman, I will be glad to answer them. 

Mr. HawxiNs. Mr. Lopez, your type of case 1s of great interest to 
this committee. If you have any other cases that you would like us to 
have, we will be very glad to receive them. We will keep the record 
open for at least 3 weeks to receive such additional cases as you may 
have that illustrate the problems you have indicated to us today. I 
know you are not the only one with such problems and they are very 
typical. It is of tremendous interest to this committee to document as 
many of them as possible. 

Mr. Lorez. Mr. Chairman, what we do in our type of work is we 
get input from, say, 100 people or 1,000 people. Then it is one problem. 
We might mention it as one problem, but it is affecting more than 100 
people who have that particular problem. This is the way I will present 
it to this committe. | 

I came here under the impression that I would be given at least 
1 minute. I sure do thank you for giving me more time. I know there 
are others here to testify and I cannot stay any longer. 

Do you have any further questions? 

Mr. Hawxrns. The other members of the committee may wish 
to question you. 

Mr. BvcHaNAN. Thank you, Mr. Lopez, and I appreciate your 
testimony. | | 

Mr. Benrrez. Thank you very much. I think I have understood 
vou very well. The sentiments you have expressed are shared by all 
of us. | | 
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Mr. Lorez. I am very glad to have Senor Benitez here. It is not 
only in Puerto Rico, and I keep up with most of the world trends, 
but it is not only in Puerto Rico that we have been exploited, but 
we have been exploited here. We are natives and we feel that we 
belong here. We are not going to go anywhere else. We are going 
to stay here. We only need 7 feet by 4. We are not cremated. Don't 
take it that we are too satisfied with 7 feet by 4. 

Thank you very much. 

Mr. HawxrNws. Our next witness is Reies Lopez Tijerina. 


STATEMENT OF REIES LOPEZ TIJERINA 


Mr. Tisertna. Thank you, Mr. Chairman. 

I received your letter, Congressman Hawkins, and upon your 
request I am here, your invitation. 

Beginning in the year 1540 and to 1848, there was a lapse of 300 
years. Our people settled in 1,700 pueblos, villages and cities from 
San Francisco, Calif., to St. Augustine, Fla. You will notice that many 
of the rivers and mountains and cities in the Southwest bear the 
Spanish names. These are living monuments that where built before 
the first Anglo covered wagon moved into New Mexico. 

During this 300 years we ruled and carved a history in the South- 
west, especially in New Mexico. A way of life was developed around 
the laws of the Indes, especially the economic way of life. Spain had 
the objective to establish pueblos that would continue to develop 
permanency. Because of that, the community land grant was estab- 
lished to keep the people from spreading and leaving the land. After 
those 300 years, a treaty appears, a defective treaty between the 
United States and New Mexico. I say defective because it was signed 
by aman whose credentials had been revoked by James Polk, the Presi- 
dent of the United States, prior to his signing of this treaty. It is defec- 
tive because article X was taken out of the treaty before Congress 
ratified it. 

To persuade Mexico to sign, they sent the Attorney General of the 
United States and the chief of the Congress. It is like in the Vietnam 
war when Congress stopped the money and the financing. The same 
thing happened to James Polk. Mexico refused to sign the treaty be- 
cause article X, which protected the pueblo rights, property rights, 
was not included. James Polk forced Mexico to sign the treaty. Con- 
gress refused President Polk any money and he was forced to accept 
the ratification the way Congress did it, ratifying it without article X. 
Mexico signed only with the stipulation of the protocol. Ever since the 
Di was signed, it has been rejected in the courts of the United 

tates. | 

The treaty provides for the American tribunals to adjudicate this 
land, these pueblo land titles. Contrary to the spirit of that defective 
treaty, a special appointed court of Congress, between 1891 and 1894, 
was established to adjudicate this pueblo, this land. T nthose years all 
the attornevs were Anglos except one who was Spanish speaking. They 
ignored the laws of the Indes, which was the spirit, really, of the law of 
the propertv. Not knowing the laws of the Indes. naturally the court 
ruled that the common lands were never relinquished by the Crown. 
The Crown held the rights. That was wrong. I have brought the law 
with me and if anybody wants to hear it, I can read it. It proves that 
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even a defective title of a pueblo after 40 years the community land 
becomes alienated from the Crown, it becomes the sole property of 
the pueblo or the city. 

During those 300 years, the Spanish-speaking Southwest, like I said, 
from San Francisco to St. Augustine, built a way of life, a community 
way of life, life style, family style. Like Senator Montoya has stated, 
the family honor was destroyed when the Government confiscated these 
community land grants. 

Your Honor, we have a ruling by the Supreme Court of the United 
States in Sandoval v. United States, presented to the Court of Private 
Land Claims in 1891 to 1894, the Supreme Court ruled that the Crown 
held a right to the community lands. Therefore, the United States hav- 
ing taken over in the place of Spain had a right to these. Theodore 
Roosevelt confiscated the lands of these pueblos. 

Here is the funny thing. In 1891 when the Court of Private Land 
Claims was established, the Territory of New Mexico issued a law 
giving the land grant heirs the right to dispose of the community land 
grants. You can see the conflict between the U.S. Supreme Court ruling 
of 1894 and the act of the Territory of New Mexico of 1891 giving the 
heirs the right to dispose of the community land grants. On one hand 
the Supreme Court says the community lands belong to the Govern- 
ment and the Territory of New Mexico says they belong to the heirs 
and they can dispose of them and sell them. This is a major conflict 
between the U.S. Supreme Court and New Mexico. 

We have asked the Attorney General of New Mexico to rule as to 
who holds prior rights, the Federal Government or the State of New 
Mexico. Since our laws are in conflict, then who owns these community 
land grants. 

In 1956 I began to visit the old people of different pueblos. I found 
New Mexicans intimidated. There was no bilingual education. The 
citizens of New Mexico, the children of the founders of these monu- 
ments that I have mentioned at the beginning, they were treated like 
wetbacks and they took it. They felt that they were wetbacks. The 
U.S.-Anglo citizens treated them like wetbacks. And they felt so. 

The politicians were representing the mineral industry, the educa- 
tional system, the banking system, big business. Senator Montoya 
once said, “There is nothing to investigate, Mr. Reies Tijerina. I am 
not going to help you to give the public false hope. I was a lawyer 
before I was a Congressman and I went into that problem. I know 
it from start to end and everything is settled." 

The Alianza was formed because the world was responding to 
organized force. The attorneys are united, the teachers are united, 
the Congressmen are united. They have their own way of responding 
to each other. We saw in Watergate how they can really cover up and 
help each other. The doctors, the police, the majors, the district attor- 
neys, everything on this Earth works through union. The children, 
daughters and sons, of the founders of these monuments that I men- 
tioned were not represented, were not united. Yes, they were fighting, 
but not the way the attorneys are working together, the doctors and 
their American Medical Association. That is why they can raise their 
prices. They are united. There is no way that you can crack that 
unity. The same way with attorneys, with churches, with bankers. 
Everything is a corporation. We saw how strong they can operate 
when Nixon came along. 
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Many people have now changed their minds. Senator Montoya is 
now investigating. He wants the bill that this honorable body is 
presenting, he has got Senate bill No. 68, asking for a commission 
to investigate the land grants and identical to the Indian Land Claim 
Commission established August 14, 1946. When did he change his 
mind? When the Associated Press was reporting its evaluation of the 
greatest histories of New Mexico in the 1960s, it pointed out that the 
Alianza Federal de Pueblos Libras was the No. 1 story of the decade. 
The Vietnam war fell in second place. 

You can see, Your Honor, that in reality the descendants of the 
founders of these monuments are coming together. Once they begin 
to get together the world became aware of them. We feel that Con- 
gress is listening. 

We have bilingual education now, Your Honor, but we also have 
the story of this land struggle and this identifying of these land 
monuments identifying our founders in school textbooks. Unfortu- 
nately the school educational system in New Mexico does not allow 
the book “Voices from the Southwest” that was written about the life 
of Father Martinez from Taos. They are trying to suppress that book. 
I went to speak at the Boston, Mass.. University and three teachers 
came to me and showed me this book. Thev said, hey, we are teaching 
this book, it is good, will you autograph it. 

The Church of New Mexico, Archbishop Sanchez, was gratified 
when a book called “Santos y Saints” was written. Senator Montoya 
introduced the book on the first page as being the best book in the 
Southwest to breach the gap that existed about these people’s rights 
and contributions to the history of the United States. The hero of 
that book is your humble servant. Here we are. 

Now, gentlemen, about this bill. I have criticism. I think this bill is 
an open door to green pastures for attorneys. The first part of this bill 
is written by attorneys for attorneys. The second part is written for 
the protection, the investigation of the land grants, which I fully 
endorse. I think the first part that speaks about grants, we know that 
our pueblos cannot write proposals, we know that our people are not 
attorneys. The attorneys are going to be the beneficiaries of the first 
part of the bill. ! 

However, the second part of this, the Alianza suggested it and wrote 
it for the Senator. Unfortunately 4 days after we wrote it I was in 
prison. We had two bills. The other one was asking Senator Montova 
to declare the first Saturday in April, National Brotherhood Day. We 
did it because the Anglo, the U.S. citizen, has a tendency to believe 
that we hate them. They have no objection to the legal aspect of the 
cause except we hate. We began to blend, to move in the direction of 
brotherhood power, brotherhood awareness, to show our accountability 
or responsibility as leaders. Before being alienated by political bound- 
aries, cultural boundaries, and religious boundaries, we were brothers. 
It is these boundaries that alienate people from each other. 

Senator Montoya instead of passing that bill, he put me behind bars 
and it didn't pass. | : 

Your Honor, this bill, which speaks about a Commission to investi- 
gate the land grants, this Commission would give us, the land grant 
heirs, a very good opportunity, as the Indians had when they moved 
on the bill established by Congress for the Indians in August 1946, 
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Before the Alianza, I expressed to this honorable body the condi- 
tions, mental and spiritual, of our people. After that, now we are not 
called wetbacks. The east of the Mississippi, United States Anglo citi- 
zens are now beginning to feel that they are really the wetbacks. It 
is for the children of the founders of these monuments which are there 
forever to testify that we are here to stay. Unless a first-rate type 
of justice is done to these people, I don’t think the orphans of Vietnam 
will get better treatment than the descendants of this beautiful State 
of New Mexico. 

Thank you. 

Mr. HaAwkxrNs. Thank you, sir. 

I think some of the members of the committee may have questions 
I have only one. 

May I first thank you for your suggestions. 

You indicated that there was part of the bill with which you dis- 
agreed. Would you be more specific about which part of the bill? Does 
this have to do with the application for funding? 

Mr. TrserIxa. Right, section 10. 

Mr. Hawgrns. You indicated that section 1104, which starts out “An 
application for funding submitted by a governing board of a com- 
munity land grant to the Secretary shall," 1s that the section ? 

Mr. TIJERINA. Yes, sir. 

Mr. HAwxiNs. Is your criticism that it is too complex? 

Mr. TiserINa. No, sir. We have 126 years of experience with attor- 
neys and courts in relation to this land question. We know how they 
operate and we are very aware of how the attorneys of New Mexico 
have benefited and enriched themselves with the land issue. Until now 
all we have gotten through this representation is welfare assistance. 

Mr. Hawkins. I think you must recognize that someone must make 
the application. It is certainly not, in my opinion, the thrust of the bill 
that it 1s necessary to rely on attorneys, without prejudice one way or 
the other to attorneys, I think we had one attorney before the com- 
mittee this morning whom I would trust to advise on such an applica- 
tion, but it was not really the thought that such an application need 
be that complex if you have set up an otherwise honest machinery. 

Mr. Tiera. Your Honor, the implication comes when you realize 
how these people were united. They came under oath, a constitution, 
just like the American Bar Association and the American Medical 
Association. In that constitution we are trying to avoid attorneys 
polarizing the people affected by the treaty and these land rights. We 
feel that that is an open door for polarization of our people. The young 
generation 1s becoming very strong. They will not agree with every- 
thing that the old people are doing. It is because of them that they are 
more aware of the lawyers’ mentality, conduct, and ambitions. That is 
an open door to greener pastures when he polarizes the people. 

Mr. HaAwkxrNs. Mr. Tijerina, I certainly don’t want to get into a dis- 
cussion over lawyers in reference to the proposal or to discuss the 
character or lack of character of lawyers per se. If there is any way 
that the application machinery can be streamlined to allow the right 
type of technical assistance to individuals making application, cer- 
tainly I think that is something the sponsors of the bill could consider. 
It is not the intent of the sponsors to give the lawyers necessarily a 
field day. We certainly would be pleased to receive any specific recom- 
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mendations from you as to how certain provisions of the bill may be 
improved. These hearings are not simply to get endorsements of every 
provision in a bill. I think you recognize that it is to get the views of 
individuals. I certainly want you to know that I, as one of the sponsors 
of the bill, would be pleased to receive such criticisms and such 
recommendations. 

Maybe some of the other members have some questions. 

Mr. Bucuanan. Thank you for your presentation, Mr. Tijerina. 

Mr. Benirez. Thank you very much. 

Mr. HawxrNs. Thank you very much. 

Mr, Louis Martinez of the LULAC Council 8007 is with us now. 

Mr. Martinez, we are pleased to have you before us as a witness. 


STATEMENT OF LOUIS MARTINEZ, LULAC COUNCIL 8007 


Mr. ManrINEzZ. Thank you. 

Mr. HawkxriNs. Your statement in its entirety wil! be entered into 
the record, you may proceed, however, to read from it or to summarize 
as you so desire. 

Mr. Martinez. Thank you. 

Congressman Hawkins, members of the subcommittee, ladies and 
gentlemen, I am here to testify on behalf of the League of United 
Latin American Citizens, Council 8007, belonging to district 1 of 
LULAC. 

First of all, I would like to state that I am very much in favor of 
H.R. 50, especially wherein the first part of the bill, if I may read that, 
“To establish and guarantee the right of all adult Americans able and 
willing to work to equal opportunities for useful, paid employment at 
fair rates of compensation; to mandate such national policies and pro- 
grams as may be necessary to guarantee the free exercise of these 
rights; to provide explicit executive, legislative, and judicial machin- 
ery for the development and implementation of such policies and 
programs." 

Also. in regard to that, I would like to read on page 7, lines 1 through 
4 whereby it states that: 


Housing construction, maintenance and rehabilitation, and urban renewal, 
needed to achieve for every American family a decent home in a greatly im- 
proved living environment within a decade or less. 

E. oe like to go right to my written statement and read directly 
off of it. 

Low- and moderate-income housing need and the small minority 
contractors. ` 

During the past few years, a number of problems and obstacles have 
been identified in the homebuilding industry, especially as they relate 
to small minority contractors. Minority contractors are finding it in- 
creasingly more difficult to compete against larger nonminority firms. 
These contractors often find themselves relegated to low-profit proj- 
ects unwanted by larger firms. Their difficulty stems in large measure 
from a lack of information about projected construction projects, a 
line of credit insufficient to permit participation in competitive bid- 
ding on the larger projects, and a general preference among surety 
bonding: companies to reserve bonding for larger, less risky contrac- 
tors. This difficulty exists in spite of the SBA 90-percent guarantee of 
bonding and financing. 
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The small minority business community at large generally has un- 
available to it often needed specialized guidance and assistance in 
many varied business disciplines. The small minority contractor in 
particular has been looked upon by the finance and insurance indus- 
tries as generally lacking in financial management expertise, and there- 
fore not as qualified to receive as comparable service as is customarily 
extended to nonminority businessmen. "Tr 

When the construction industry as a whole is suffering from one of 
the worst setbacks in history, one can be sure that the small contractor 
is feeling most of the burden. High interest rate policies and the 
drastic cutback of low- and moderate-income housing programs has 
led to the halt of activity for the contractor. E 

The beginning of a deliberate phaseout of the existing HUD low- 
and moderate-income housing programs was in January 1973 when 
the Nixon administration died. a moratorium on new approvals 
under the assisted housing programs. It is worthy to note that this 
was in direct contradiction to the congressionally established policy 
to provide decent, safe, and sanitary housing for low-income families. 
Between 1971 and 1974, the production of low-and moderate-income 
housing had been cut back by more than 300,000 units.. Unassisted 
housing also declined drastically. From January 1973 to January 
1975, the rate of total housing starts declined from about 2.5 million 
to below 1 million. Moreover, building permits issued in January fell 
to an annual rate of 661,000. MEM 

The Nixon administration's termination of basic water and sewer 
facility programs led local governments to defer construction of 
sewers, water, roads and other community facilities needed for hous- 
ing development. Private utility companies had to cancel projects. - 

In the State of New Mexico with its mostly rural population, the 
task of providing the needed housing becomes even greater. As with 
most rural areas, it is without an adequate low-income housing de- 
livery system, mainly because the necessary institutions, including 
developers, builders, and public agencies, are in short supply. This 
country and this State thus far have failed to take any positive action 
to encourage such institutions. In short, there is no set of ideas or 
institutions for the development of rural areas which would be con- 
sidered public policy. The fact that rural areas have a substantially 
higher incidence of poverty and inadequate housing than. urban areas 
is the result of a history of neglect as well as the special problems of 
minimal financial employment and other resources. - 

'The one agency that has been effective in developing housing in rural 
areas is Farmers Home Administration. However, because FMHA is 
understaffed and overworked, unless the new State housing authority 
establishes some working relationships with this viable agency, we can 
expect Farmers Home Administration to continue turning back Fed- 
eral housing moneys. | NOM 

Lastly, the Ford administration has created a schedule of activity 
under its new section 8 rental housing programs. In the budget it 
projected annual contributions contract approvals for 200,000 units 
and starts of 55,000 units in fiscal year 1975; 400,000 units to be placed 
under contract and 140,000 to be started in fiscal year 1976. It had 
become apparent, however, that goals set are not going to be met. 

The number of developers have expressed themselves as being con- 
cerned about the complex program regulations, about the redtape in- 
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‘volved in securing FHA financing, about the difficulties of their having 
to determine tenant eligibility and tenant portion of the rent, and about 
the adequacy of the fair market rents. 

Small minority contractors again will face problems in attaining 
construction financing and in convincing HUD of their management 
capabilities. There still has not been a publication of area fair market 
rents which would enable a developer to work out a project proposal. 
In addition, there are many substantive questions about the overall 
workability of the program. It must still be listed as untested and will 
d result in any substantial amount of construction in calendar year 
1975. 

In keeping with the League of United Latin American Citizens’ 
advocacy for the provision of decent, safe, and sanitary housing for 
all citizens, which in turn contributes positively to employment and 
overall economic development, it respectfully submits the following 
recommendations. 

That there should be an immediate reactivation of Federal housing 
programs which have been shelved such as section 235, 236, and 202 
and conventional public housing. 

That organizations such as the New Mexico Contractors Service 
Center, Inc., be given wholehearted support for their efforts to assist 
the minority contractor with his many problems encountered while 
competing with the larger and more experienced contractors. 

That the lending institutions, including the newly created State 
finance agency, recognize the plight of the small and minority con- 
tractors, and the low-income person desirous to better his or her hous- 
Ing condition, and include in their operating program a provision 

llowing them to better serve this segment of their borrowers. 

That the newly created State housing authority immediately take 
measures to promote the development of low- and moderate-income 
housing. 

That the State establish public policy in the overall economic devel- 
opan of rural areas which should very much include the housing 
industry. 

That national organizations such as the Housing Assistance Council 
be given full support of their continued efforts in providing technical 
assistance, training, and seed funds to low-income housing sponsors. 
. That Farmers Home Administration be given an adequate increase 
in staff so that they can implement the housing programs so vital to 
the low-income rural residents, as well as the economic well-being of 
the State. 

- That Farmers Home Administration implement the rent supplement 
provision to section 515 for people of low income. | 

That FmHA implement the grant provision for their rural rehab 
program, section 504. 

That the administration implement the section 595 program as out- 
nun title V of the Housing and Community Development Act 
of 1974. 

That water and sewer aid grants be made more readily available 
through FmHA and other agencies. 

That sufficient funds be made available for the purpose of provid- 
ing home counseling services to law and moderate income individuals. 

That the section 8 leased housing program be modified to become 
more applicable to rural areas. 
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That appropriations for the Community Services Administration 
have an earmarked sum of from $10 million to $15 million for the 


rural housing section, section 222 (a) (11). 
That realistic appropriations for farm labor housing, loans and 
grants, section 514-516, be made available providing approximately 


3,000 units needed in New Mexico. 

That home mortgage interest rates be lowered to 6 percent. 

That HUD and the New Mexico State Housing Authority provide 
training, technical assistance, seed funds, and construction financing 
to organizations who wish to sponsor low- and moderate-income 


housing. 
Thank you. 
Mr. Hawkins. Thank you, Mr. Martinez. We will include your en- 


tire statement in the record. 
[The document referred to follows :] 


PREPARED STATEMENT OF LOUIS MARTINEZ, PRESIDENT, LULAC COUNCIL No. 8007 
LOW AND MODERATE INCOME HOUSING NEED AND THE SMALL MINORITY CONTRACTOR 


During the past few years, a number of problems and obstacles have been 
identified in the home building industry, especially as they relate to small mi- 
nority contractors. Minority contractors are finding it increasingly more diffi- 
cult to compete against larger nonminority firms. These contractors often find 
themselves relegated to low-profit projects unwanted by the larger firms. Their 
difficulty stems in large measure from a lack of information about projected 
construction projects, a line of credit insufficient to permit participation in 
competitive bidding on the larger projects, and a general preference among 
surety bonding companies to reserve bonding for larger, less risky contractors. 
This difficulty exists in spite of the SBA 90 percent guarantee of bonding and 
financing. 

The small minority business community at large generally has unavailable 
to it often needed specialized guidance and assistance in many varied business 
disciplines. The small minority contractor in particular has been looked upon 
by the finance and insurance industries as generally lacking in financial manage- 
ment expertise, and, therefore, not as qualified to receive as comparable service 
as is eustomarily extended to nonminority businessmen. 

When the construction industry as a whole is suffering from one of the worst 
setbacks in history, one can be sure that the small contractor is feeling most 
of the burden. High interest rate policies and the drastic cut-back of low and 
moderate income housing programs has led to the halt of activity for the contrac- 
tor. 
The beginning of a deliberate phase-out of the existing HUD low and moderate 
income housing programs was in January 1973, when the Nixon administration 
declared a moratorium on new approvals under the assisted housing programs. 
It is worthy to note that this was in direct contradiction to the congressionally 
established policy to provide decent, safe, and sanitary housing for low-income 
families. Between 1971 and 1974, the production of low and moderate income 
housing had been cut back by more than 300,000 units. Unassisted housing 
also declined drastically. From January 1973 to January 1975, the rate of total 
housing starts declined from about 2.5 million to below 1 million. Moreover, 
building permits issued in January fell to an annual rate of 661,000. 

The Nixon administrations’ termination of basic water and sewer facility pro- 
grams led local governments to defer construction of sewers, water, roads, and 
other community facilities needed for housing development. Private utility com- 
panies had to cancel projects. 

In the State of New Mexico with its mostly rural population, the task of 
providing the needed housing becomes even greater. As with most rural areas, 
it is without an adequate low-income housing delivery system, mainly because 
the necessary institutions—including developers, builders, and public agencies, 
are in short supply. This country and this State thus far has failed to take any 
positive action to encourage such institutions. In short, there is no set of ideas 
or institutions for the development of rural areas which would be considered 
publie policy. The fact that rural areas have a substantially higher incidence 
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of poverty and inadequate housing than urban areas is the result of a history 
of neglect as well as the special problems of minimal financial employment 
and other resources. 

The one agency that has been effective in developing housing in rural areas 
is Farmers Home Administration. However, because FmHA is understaffed and 
overworked, unless the new State housing authority establishes some working 
relationships with this viable agency, we can expect Farmers Home Admin- 
istration to continue turning back Federal housing monies. 

Lastly, the Ford administration has created a schedule of activity under its 
new section 8 rental housing programs. In the budget it projected annual con- 
tributions eontract approvals for 200,000 units and starts of 55,000 units in fiscal 
year 1975, 400,000 units to be placed under contract and 140,000 to be started in 
fiscal year 1976. It had become apparent, however, that goals set are not going 
to be met. 

The number of developers have expressed themselves as being concerned 
about the complex program regulations, about the red tape involved in securing 
FHA financing, about difficulties of their having to determine tenant eligibility 
and tenant portion of the rent, and about the adequacy of the fair-market rents. 

Small minority contractors again will face problems in attaining construetion 
financing, and in convincing HUD of their management capabilities. There still 
has not been a publication of area fair-market rents which would enable a 
developer to work out project proposal. In addition, there are many substantive 
questions about the overall workability of the program. It must still be listed 
as untested and will not result in any substantial amount of construction in 
calendar year 1975. 

. In keeping with the League of United Latin American Citizens’ advocacy for 
the provision of decent, safe, and sanitary housing for all citizens, which in turn 
contributes positively to employment, and overall economic development, it 
respectfully submits the following recommendations: 

1. That there should be an immediate reactivation of Federal housing programs 
which have been shelved; such as, section 235, 286, 202, and conventional public 
housing. 

2. That organizations such as the New Mexico Contractors Service Center, 
Inc., be given wholehearted support for their efforts to assist the minority con- 
tractor with his many problems encountered while competing with the larger 
and more experienced contractor. 

3. That the lending institutions including the newly created State Finance 
Agency, recognize the plight of the small and minority contractors, and the 
low-income person desirous to better his or her housing condition, and include 
in their operating program a provision allowing them to better serve this segment 
of their borrowers. . | 

4. That the newly created State Housing Authority immediately takes measures 
to promote the development of low and moderate income housing. 

5. That the State establish public policy in the overall economic development 
of rural areas which should very much include the housing industry. 

6. That national organizations such as the Housing Assistance Council be 
given full support of their continued efforts in providing technical assistance, 
training, and seed funds to low-income housing sponsors.” 

1. That Farmers Home Administration be given an adequate increase in staff 
so that they can implement the housing programs so vital to the low-income 
rural residents, as well as the economic well being of the State. 
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8. That Farmers Home Administration implement the rent supplement pro- 
vision to section 515 for people of low-income. 

9. That FmHA implement the grant provision for their rural rehab program 
(section 504). 

10. That the administration implement the section $25 program as outlined 
in title V of the Housing and Community Development Act of 1974. 

11. That water and sewer and grants be made more readily available through 
FmHA and other agencies. 

12. That sufficient funds be made available for the purpose of providing home 
counseling services to low and moderate individuals. 

18. That the section 8 leased housing program be modified to become more 
applicable to rural areas. 

14. That appropriations for the Community Services Administration have an 
earmarked sum of from $10 million to $15 million for the rural housing section 
(section 222 (a) (11). 

15. That realistic appropriations for farm labor housing, loans, and grants 
(section 514-516) be made available providing approximately 3,000 units needed 
in New Mexico. 

16. That home mortgage interest rates be lowered to 6 percent. 

17. That HUD and the New Mexico State Housing Authority provide training, ' 
technical assistance, seed funds, and construction financing to organizations who 
wish to sponsor low and moderate income housing. 


RESOLUTION NO. 2, SPONSOR, LULAC COUNCIL 8020 


FEDERAL GOVERNMENT EMPLOYMENT FOR LATIN AMERICAN CITIZENS 


Whereas the Federal Government in the northern part of New Mexico employs 
a large percent of the total State of New Mexico population, 40 percent of which 
are Latin-American citizens ; and 

Whereas under the EEO Act of 1972, affirmative action plans are to be imple- 
mented by each Federal agency, such as the Federal Aviation Agency, the Fish 
and Wildlife Service, the Social Security Administration, The Air Force Weapons 
Lab, the Defense Nuclear Agency, the Air Force Test and Evaluation Agency, 
the Air Force Contraet Management Division, the Energy Research and Develop- 
ment Agency (and nonprofit contractors—Sandia Labs), the Air Force Special 
Weapons Center, the Equal Employment Opportunity Commission, the Veterans' 
Hospital, the Veterans Administration, the Naval Weapons Evaluation Center, 
the Department of Commerce, the Department of Agriculture, Internal Revenue 
Service, Department of Interior, Department of Labor, Small Business Admin- 
istration, U.S. Postal Service, and the U.S. Civil Service Commission ; and 

Whereas employment discrimination cases and employment statistics that 
clearly show that the implementation of the affirmative action programs are 
generally ineffective or nonexistent : now, therefore, be it 

Resolved: That Lulae cosponsor with the Federal executive board an employ- 
ment workshop to discuss employment of Latin-American citizens and to generate 
specific actions for implementing the affirmative action programs for all Federal 
agencies within this district; and that all State, municipal, and county agencies 


and all private industry in the State of New Mexico be invited to participate 
in the workshop. 
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New Mexico LULAC 
District #1 RESOLUTIONS ON EDUCATION 


5. BILINGUAL-MULTICULTURAL EDUCATION 


WHEREAS LULAC has supported Bilingual-Multicultural Education in our 
schools, 

WHEREAS the State Constitution states that all teachers should be bilingual, 

Be it resolved that LULAC continues to support Bilingual-Multicultural Edu- 
cation which provides an equal opportunity to Spanish-speaking people. 


6. EDUCATION WORKSHOP 


WHEREAS LULAC is concerned and has always supported equal opportunity 
in employment, 

WHEREAS LULAC is coneerned and has always supported equal opportunity 
in education, 

WHEREAS the University of New Mexico and Albuquerque Public Schools 
receive Federal funds for their programs, 

Let it be resolved that affirmative action plans, including goals and objectives 
of accomplishments, be pursued at U.N.M. and A.P.S., and that if need be, 
LULAC file a lawsuit to accomplish this. 


7. WORKSHOP—UNIVERSITY OF NEW MEXICO PLANNING COMMITTEE 


WHEREAS LULAC is an organization dedicated to the educational develop- 
ment of all citizens of the State of New Mexico, 

WHEREAS the University of New Mexico has set up a Regents Constituted 
Committee to redefine its role and mission in the State of New Mexico, 

WHEREAS New Mexico is a unique state with a multicultural make up of its 
citizens which makes the state unique among the states of the U.S., 

WHEREAS the University could be a leader in the U.S. capturing this unique 
multicultural setting, 

Therefore be it resolved that LULAC membership urge the Regents, through 
the University Planning Committee, to incorporate a major commitment of it- 
self to this multicultural setting and this commitment be reflected in the final 
document of the Committee so that the new role and definition of the University 
in the decades ahead will be reflective of this commitment. 


8. QUALITY EDUCATION 


WHEREAS LULAO is an organization dedicated to quality education of all 
children, 

WHEREAS there is currently considerable concern for the need to upgrade 
the quality of education in the State of New Mexico, especially as it relates to 
the preparations of students seeking admission into the University of New 
Mexico, 

WHEREAS the faculty of the University of New Mexico has taken action 
establishing core requirements for all students seeking admission into the Univer- 


ity, 

WHEREAS this action will have a direct impact on the school districts, 
especially on the small and rural communities of the State, 

WHEREAS this decision was made without sufficient "scientific and scholarly 
data as to the impact on the 88 school districts, 

WHEREAS there is an appearance of exclusion of some students, aspeotally 
from smaller towns and rural communities contained in the applieation of this 
decision. 

WHEREAS there is a need for comprehensive planning and eoordination for 
upgrading the quality of education in New Mexico from preschool through 
post secondary education, and this upgrading cannot be done by any one institu- 
tion alone, | 

WHEREAS the University of New Mexico policy on entrance requirement was 
in fact made exclusive of any comprehensive state planning, 

Be it resolved that LULAC urges the University of New Mexico Regents, 
Legislatures, State Department of Education and the Commission on Post Sec- 
ondary Education to withhold enforcement of the University of New Mexico 
policy changes on entrance requirements until which time an impact study as 
to the social, economie, and educational impact of the policy has been made; 
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that this study be made by the State Department of Public Instruction and 
that the implementation of such policy change be made in collaboration with a 
statewide comprehensive planning design to all institutions in education work- 
ing toward upgrading the quality of education for all children in the State of 
New Mexico. 

9. EARLY EDUCATION 


WHEREAS the concept of early education is excellently supported by re- 
search that early educational experiences enhance the development both cogni- 
tively and effectively of young children, 

WHEREAS the majority of states in the United States have implemented 
kindergarten and other early childhood programs successfully, 

WHEREAS the State of New Mexico should wholeheartedly support state- 
wide kindergarten programs, 

WHEREAS state teacher certification should be focused on the specific age 
group and philosophical program to elevate secondary and midschool teachers 
from filling in without the proper competency to work with preschool-kinder- 
garten children, 

WHEREAS state preschool regulations are non-specific as to teacher com- 
petency and are focused simply on physical plant requirements, 

WHEREAS the HSSD, Early Childhood Department of Education, develop 
specific areas of competence for daycare, early childhood person based on teacher 
skills and competency and not simply on college credits accumulated, although 
both ean be eomparable to the total teacher competency, 

WHEREAS HSSD should be eoncerned with the program to support the total 
scope of young children and community and, 

WHEREAS the number of programs are in great need of a funding source, 
HSSD must direct its attention and resourees toward providing, maturing and 
strengthening programs that provide assistance for the early childhood com- 
munity, 

RESOLVED: That LULAC urge the Governor to have HSSD to comply with. 


12. GRANTS AND SCHOLARSHIPS 


WHEREAS LULAC is an organization that has always been dedicated to 
education for all, be it resolved that LULAC investigate and critic those in- 
stitutions, as to who are the receivers of such Grants and Scholarships to insti- 
tutions of higher education and if they are allocated according to the ethnic 
components of the total population. 

WHEREAS LULAC’s Northern District Director will request the specific in- 
formation on Grants and Scholarships breakdown according to ethnic enroll- 
ment. Specifically to the University of New Mexico, to New Mexico State Uni- 
versity, Eastern and Western Universities. 

Furthermore, LULAC should publicly announce support of this resolution 
in providing grants with parity to the ethnic representation of the State of 
New Mexico. 


ACT SCORES AND Its SociAL, ACADEMIC, AND LONG-RANGE IMPLICATIONS 


This study is a result of grave social, academic, long-range implications 
of the current decisions being made on the use of ACT scores and the future 
student body makeup of UNM in relationship to its responsibility in fulfilling 
the educational needs to the citizens of New Mexico. 

Statistical documentary facts are based on the Huber Report. Since the release 
of this report indications have been made that ACT scores will not affect the 
entrance of minorities and other low socio-economic students at the University 
of New Mexico, but according to other data, those school districts with low ACT 
scores are highly populated with low socio-economic students, minorities, Mexican- 
Americans, Native-Americans, Blacks, and other students economically impacted. 

To develop this study further, the following administrators and educators were 
eontacted : 


Cecilia Apodaca William H. Huber Jesus Rodriguez 

Dr. John Aragon Joel Jones Dr. Willie Sanchez - 
Dr. Henry Casso Dr. Wayne Maes Dr. Paul Silverman 
Dr. Dan Chavez Miguel Martinez Carmen Scott | 
Dr. Ignacio Cordova Antonio Mondragon Dr. Rupert Trujillo 
Dr. David Darling Cruz Reynoso Rodney Young 


Miguel Encinias Dr. John Rinaldi 
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Since 1966 the University of New Mexico required all applicants to take the 
American College Test and to submit the results to the University. The ACT test 
is required for advisement and placement purposes for all students applying for 
admission as beginning freshmen and transfer students applying with fewer 
than 26 semester hours of college credit acceptable by this University. The ACT 
test covers subject areas of English, Mathematics, Social Studies and Natural 
Sciences. They are designed to assess general educational development and the 
ability to perform college level work. 

The tests are scored on a scale from 1 to 36. The ACT standard scale score 
can be viewed as follows: 1 through 15, low; 16 through 20, low average; 21 
through 25, high average; 26 through 36, high. The approximate national median 
composite score of college bound seniors is 20. 

It was found that performance on all parts of the ACT test of UNM have de- 
clined and in 1972 the test scores were equal to or below national norms. The 
composite score for national norms for 1973-74 was 18.9. It was 17.9 for the 
State of New Mexico and 18.9 for UNM. UNM scores consist of those students 
who enrolled at UNM, while national norm seores are those of everyone who took 
the ACT test. 

Currently, the only requirements for admission to UNM are a 2.0 grade point 
average and graduation from an accredited high school. Due to Huber’s findings, 
there has been a lot of public dialogue, consideration and recommendations 
on adopting stricter entrance requirements or adopting a minimum composite 
ACT score. 

The Faculty Committee on Entrance and Credits has developed the following 
recommendations : 

1. Reestablish specific high school requirements in English, Mathematics, and 
Natural and Social Sciences. 

2. An alternative standard for admission would be a score of 20 or higher on 
each part of the ACT test, that is, a score of 20 in the area of deficiency would 
override that group requirement. An overall composite ACT score of 22 or higher 
would delete all group requirements. 

For example, it would seem in a given situation, that a prospective student 
might not have fulfilled all English subject matter requirements, yet may have 
scored 20 or higher on the ACT test. In that case, the ACT score should fulfill 
the subject matter requirement. 

This would give the individual student some flexibility. It has been recom- 
mended that the change in admission requirements would not take place for at 
least three years to allow the high schools time to adjust. 

President Ferrel Heady, in a recent speech to the Regional College Entrance 
Examination Board Conference said he supports the specific high school subject 
matter requirements, but will insist on two conditions. He believes that first, 
UNM cannot move to stricter admission requirements without taking the lead in 
helping to establish a two-year junior college or community college in Bernalillo 
County. His second condition is the alternate standard. 

From our research to date, the University of New Mexico does not have a 
study on the correlation between ACT scores and graduation rates, but are cur- 
rently working on one. New Mexico State in Las Cruces has made such a study 
and the results of those students who graduated in 1973 are as follows: 


: Scores 
Range: Percent 
ZO 10: SO. BTOUDSIA Len suce cma doe ee I LE DL LC e a D 80 
16 20-10 PTOzo eee es Ve 15 
Lo IIP ecu unte A E i e E LE Uu ne SHE 5 


The distribution scores of UNM 1973 freshmen as compared to 1973 national 
scores are as follows: 


[Percent] 
Scores | | UNM National 
nge: : 
25:10:36 BrOUD. cocos Caen d es a s A UE EE E EE 15 14 
21:1025-BIOHD- o caer eee Sac IS in rcm O A 30 27 
16 to 20 group- Leo o oc ao tae Psu ae ote tus eI AR ioi a 29 29 
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The distribution scores of UNM 1974 freshmen are as follows, while national 
scores are not yet available: 


UNM . 
Scores (percent) National 
25 to. 36 GTOUD sc lid 13 (1) 
2110 25 PrOD- ocu ee et acs ete care Renee quU M e. cM 28 (n 
16 to 20 group... ec oro its 29 tj 
110.15 BrOUD.. cess ae A A GE ense SEU ae at M ME 28 1 


1 Not yet available. 


According to the ACT composite scores of the freshmen classes of 1973 and 1974, 
the following percentage of students would be eliminated if the adoption of a 
a minimum composite ACT seare is cut off at 15, without any other considerations. 


[Percent] 
1973 1974 
AN A IA a a E 53 59 
TL ARA AS AA A 66 54 
TA A AN AN A O DM ELE C 15 19 
Mexican American. ...........-....._--._-._-_---------------- eee ee eee eee ee 46 46 
Oriental Am CAI... cece o a eee 47 31 


If the cutoff were at 20, without any other considerations, as is being con- 
sidered by the alternate standard for admission, then the percentage of UNM 
students eliminated for 1974 would be as foilows : 


Percent 
BIBGES <=: E E og th eed se ey ts ee ees 81 
TARA A pai cn i La e m a ere ares 80 
ADnPlo men Oe A eol cU LU ee S ice ES IA E 47 
Mexican AIBericHy.- o e c a Se Oe a e a 78 
Oriental AMECA di e 62 


This data clearly indicates an impact on students from all communities in New 
Mexico. These figures raise serious questions as to whom this state-supported 
university will, in fact, serve. 

To pursue the implications of this data on the performance and scores of 
minorities on the ACT test in the State of New Mexico, ten school districts were 
selected from the New Mexico 1974 School District Profile. It clearly reveals 
the dichotomy between Anglo and minority performance in composite ACT' mean 
scores. The following are ACT composite score comparisons between school dis- 
tricts and their ethnic makeup. These districts were selected because of cross- 
section representation and to show the impact across the board. 


Ethnic makeup (percent) 


x —————— Composite 

School districts Minorities Anglo act scores 
Bernalillo... e a os adde s ertt 86 14 11.2 
(OYTO ac ote oo eet eee Gow ool cte or A ANA 38.1 61.9 19.9 
EL PA A ENT MM SAA 65.6 34.4 18.5 
Rosawell AR 38.6 61.4 18.9 
West Las Vegas o o oco E seo ad 96.5 3.5 13.8 
Los ALAMOS A Uh a DEUS eaea SEa 11.1 88.9 22.0 
ENCINO cuore octets A A eL Led Loved 76.6 23.4 9.9 
AD AMNEM MEM PME AMI 28.8 79.2 21.4 
LA E A SAA 91.7 8.3 13, 8 
o APA A A 21.8 7.82 20.1 


Since the largest population of students at UNM are from the Albuquerque 
Public Schools, the following ACT scores for 1974 APS High Schools in Albu- 
querque are: a 
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ACT composite scores 


School : 
Albuquerque High... LLL conc 16.8 
Del NO n ag ct eh Sa Ne Mice LL ee 19. 6 
Highland c See oon ete eee eee ele ee et he 20. 2 
Manzano AA AS 19. 3 
Rió Gråánñndê- a a e Se OE c ee 16.1 
TO RN etree ie te on eo Ha 19.5 
bur AAA a c 18. 6 
West Medi el ite a ee ee E Lie 17.8 
OE so AAA AA Se en A AA 19.9 


The University of New Mexico is presently re-defining its role and mission. The 
Committee on University Planning (COUP), was named to examine the university 
and re-define its purpose and goals. The objective is re-defining what kind of an 
institution the university should be and what kinds of students it should serve. 

COUP has approached its task by examining eight broad areas of the univer- 
sity : administration and organization, faculty, students, instructional programs 
and library, finance, plant and campus maintenance and development, research 
and services. 

The mission of the university is essential. As graduate students we are con- 
cerned with a number of serious questions : 

. What is and what will be the nature of the student body ? 

. Does it and will it reflect the state ethnie makeup? 

. Does it and will it reflect the state income makeup? 

. Does it and will it reflect the state geographic distribution? 
. Does it and willit reflect the state's needs? 

6. Can the university serve both the needs of the academic community and the 
needs of society ? l 

7. Should UNM change to the needs of the student to provide quality education? 

8. What is and what will be the mission and goal of UNM? 

9. Is UNM going to be a Harvard on the Rio Grande or is it going to serve all 
the people? 

The crux of the matter is whether UNM, a university located in a muiticultural 
State and publicly supported, should continue trying to be everything to every- 
body, serve only an elitist population, or tread path somewhere in between. 

Presented to the University Forum, Jan. 28, 1975. 


QUIE GO b E 


ANNA PADILLA. 
RosE MARY TORRES. 
Mr. Hawxixs. Our next witness is George T. Harris, Jr. 
Mr. Harris, we welcome you as a witness before the committee. We 
are very pleased to have you here today. 
Mr. Harris is president of the State Bar of New Mexico. 
If you have a prepared statement, it will be entered into the record 
in its entirety. You may proceed to summarize from it or give the high- 
lights as you so desire. 


STATEMENT OF GEORGE T. HARRIS, PRESIDENT, STATE BAR OF 
NEW MEXICO 


Mr. Harris. Mr. Chairman, and members of the subcommittee, my 
name is George T. Harris, Jr. I am a lawyer, licensed to practice in 
New Mexico, and I have practiced in Albuquerque since my graduation 
from the University of New Mexico Law School in 1950. I am a part- 
ner in the Albuquerque law firm of Modrall, Sperling, Roehl, Harris & 
Sisk and have been associated with that firm for almost 25 years. I am, 
and have been for 5 years, a member of the board of bar commission- 
ers, which is the governing body of the New Mexico Bar Association, 
an integrated bar, and I serve as president of that organization for 1 
year, a term which ends this coming October. 
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I appear here this afternoon to state both my own personal views 
and the view of the New Mexico State Bar Association on H.R. 2276. 

Before doing so, I would like to thank you, Mr. Chairman, and 
members of your subcommittee, for affording me the opportunity of 
testifying on this subject. I am particularly thankful for the opportu- 
nity of being able to speak on this subject this afternoon rather than 
tomorrow, a day on which I have a previous commitment. 

The State Bar of New Mexico, Mr. Chairman, is unalterably 
opposed to the concept of this proposed Federal legislation for three 
basic reasons. 

First, the legal research which I have done on the question and 
which I have had done for me, leads me to the very definite conclusion 
that the bill is unconstitutional. 

Second, this proposed legislation assumes a fact which has not yet 
been established in this State and which, in my judgment, cannot be 
established in this State, in making the assumption that the State bar 
examiners, appointed by our supreme court, have discriminated 
against minority groups taking the bar exam by deliberately and sys- 
tematically giving the minority applicants lower grades on the bar 
examination than have been given other applicants who have taken the 
same examination. 

Much has been said by the minorities and carried in the news media 
on this subject, but the uncontroverted fact remains that no one to date 
dh come forward with a single fact to establish the truth of that 
charge. 

No one in the organized bar here, Mr. Chairman, disputes the fact 
that the percentage of minorities passing the bar exam has, in most in- 
tances and in practically all admittedly, been less than the percentage 
of others who have taken the examination. That single fact alone does 
not prove discrimination by the bar examiners. 

I have had a very close association with this subject for a great many 
years. I have never served as a bar examiner. They are appointed by our 
supreme court. I have, at the request of the chairman of the board of 
bar examiners, had occasion to grade papers with the bar examiners 
many times. I know of my own knowledge that the methods and the 
system employed in giving those examinations is such that I am 
absolutely certain that there is not nor can there be any discrimination 
against any member of a minority group because of his race. 

As a member of the board of bar commissioners, I have been called 
upon from time to time to suggest to our State supreme court the 
names of qualified members of the bar who would serve as bar ex- 
aminers. I am personally acquainted with all of the members. It 
is presently a seven-man board. I think the supreme court is contem- 
plating going to nine. I am personally acquainted with all of the 
members of that board and I have absolute faith in their integrity and 
in their abilities to perform their duties. I am confident you will hear 
more on this subject of the mechanics of the bar exam and exactly how 
the examiners guard against any possibility of discrimination against 
an applicant tomorrow when you hear the testimony from the chair- 
man of the examining board, Mr. Charles Tansey, à Farmington law- 
yer. and perhaps others. I am confident that the testimonv you hear 
as to those mechanics will be similar to that which was disclosed in 
the fairly recent Federal decision in the eighth circuit in the case of 
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Feldman vs. State Board of Law Examiners. This case dealt with an 
alleged discrimination charge against a young gentleman who had 
taken and failed two times the Arkansas bar. The court, after announc- 
ing the general legal principle, which I am going to discuss in a 
moment when I get to the constitutional question that I think is in- 
volved, said—incidentally, the citation on that is 438 Fed. 2d 699, it is 
a 1971 case—in rejecting the contention there had been evidence of 
discrimination that the principle is firmly established that the judicial 
branch of the Government acting through the courts has exclusive 
jurisdiction to admit and control and disbar attorneys. 

The court, by constituting a board of law examiners, retained juris- 
diction over its operations and ultimately over admissions to the bar. 
The board is an administrative aid to the court. It does not itself 
admit applicants to the bar, but merely makes recommendations to 
5S court, which recommendations the court may or may not elect to 

ollow. 

In discussing and rejecting the claim that discrimination had been 
shown, the court said that it is clear—let me say first that the claim 
was that this young gentleman had been discriminated against because 
he had been a mental patient in a hospital, that he was Jewish and 
that he was a nonconformist. He presented no evidence of that fact 
to the court, although he was afforded the opportunity to do so. 

The court said that it was clear from the record, and not disputed, 
that all bar examinees are given a blind number, I think you are going 
to find the same thing true when you hear the others tomorrow, that 
only the number and not the name is placed on the examination papers 
so that the 11 members of the Arkansas Board of Law Examiners 
who grade the papers have no knowledge of nor any way of learning 
whose paper is being graded. Extensive precautions were taken to 
determine that no mathematical error is made in totaling the grades. 
The only person knowing the name and matching number is the 
secretary of the board and he grades none of the papers. 

When I became the president of the State bar last October, one of 
my first official acts was to name a new State bar committee to make 
an in-depth study of our present system of admitting new members 
to our bar, including an inquiry into this subject of alleged discrimina- 
tion, as well as a study of possible methods for improving our admis- 
sions system. With the help of our State bar president-elect, Jim 
Crouch from Las Cruces, and other members of the bar commission, 
I selected a committee of 17 members of the bar which I believed to 
be quite representative of the various divergent groups and views that 
have been expressed on this subject. 

As some or all of you may have noticed in the morning Albuquerque 
Journal, there was a notice given by that committee that 1t would 
conduct an open hearing on this subject in Albuquerque on Saturday, 
May 10, at which all interested persons having views on the subject 
were invited to attend and express them. That committee has held 
numerous hearings in the past, several of which I have had occasion 
to attend. To my knowledge, there has been no testimony by anyone, 
nor have there been any facts stated by any of the committee members 
proving or even tending to prove discrimination by the bar examiners 
against minorities. | | 

I am hopeful that the committee will finish its job and make its 
report to the bar commission during my term of office and that as a 
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result of its work we will be better able to make recommendations 
io the State supreme court for possible improvement of our bar 
admission requirements. 

I might say here parenthetically, from what I have seen to date, 
we do not anticipate any lessening of the standards in that examina- 
tion. If there is going to be a change in the standards, as I see it, the 
only way they will be changed is upward and tougher. They are not 
going to get any easier from what we have seen. 

The next reason that we oppose this bill, the third reason, and per- 
haps it is related to the first reason, the constitutional question, is 
because, Mr. Chairman, we firmly and absolutely are convinced that 
the Federal Government, whether it is the legislative, executive, or 
judicial branch, has absolutely no power or authority under the 
Federal Constitution to impose its will upon the State of New Mexico” 
or any other State in the matter of determining how lawyers shall be: 
admitted to practice in our State courts or, for that matter, in the 
Federal courts, or how they shall be regulated, how they shall be 
disciplined or how they shall be removed from office. | 

As the cases I will briefly discuss in a moment show, it has always 
been the law of these United States that the right to control and 
regulate the granting of a license to practive law in the courts of a 
State is one of those powers that was not transferred to the Federal 
Government by the States, but was rather reserved by them at the time 
of the adoption of our Federal Constitution. 

One of the very early landmark cases decided by the U.S. Supreme 
Court on this subject is the case in the matter of A. H. Garland, 71 
U.S. 366—an old case back in 1867. That case to me is particularly 
appropriate in my discussion here today because it involved Mr. Gar- 
land, whom the U.S. Government unsuccessfully sought to prohibit 
from practicing law simply because he had been an officer in the 
Confederate army. I am told this old gentleman is the grandfather of 
Rufus Garland, one of our distinguished lawyers from Las Cruces 
and a former president of the State bar association. 

There, Mr. Chairman, the Congress passed an act which required 
that attorneys who wanted to practice law in the Federal courts 
sign an oath that they had never voluntarily borne arms against the 
United States. Mr. Garland successfully contended in that case, over 
100 years ago, that the act was unconstitutional and void. 

As a matter of fact, the same Federal act was struck down by the 
U.S. District Court about 14 months earlier in a decision which did 
not go to the U.S. Supreme Court. I refer vou to the matter of Enray- 
Short which was a U.S. district court decision—a very well reasoned 
one incidentally—from the District of Alabama. cited in December 
1865. That was an application on behalf of Mr. Short and others for 
leave to practice in a Federal court without taking this oath of office 
that was required by this congressional act. It is very brief and I would 


like to read from it. It is very appropriate. 


The whole structure of American and, indeed, a republican government rests 
upon the distribution of power among the several bodies of its magistrate. It 
has passed into an axiom that the legislative, executive, and judicial depart- 
ments ought to be separate and independent of each other. Legislative bodies 
elected by and from among the people are more or less actuated by the passions 
and prejudices which for the hour rule and govern their constituencies; It was to 
. correct this tendency and to save to the whole-people their constitutional rights 
that the system of checks and balances was adopted which distinguishes the 
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American government from all others. To each of the departments of the govern- 
ment of the United States, the Constitution says, thus far shalt thou go and no 
further. To each is assigned limits which it may not lawfully pass. Each is a 
guardian of the publie against the aggression of the other. Each within its 
sphere is an honored agent of the general harmony and safety and each is an 
usurper if it steps beyond its circumscribed boundaries. The legislature is to 
make the laws, the executive is to approve them and to see that they are carried 
into effect, the judiciary is to expound them and administer them. When ques- 
tions are raised upon them, to decide whether they are consonant or repugnant 
to the Constitution. This enactment is claimed to be unconstitutional because, 
first, it virtually takes from the courts and gives to the legislature the power to 
license attorneys and counselors. Does the law of Congress of January 24, 1865, 
conflict with any of the provisions of the Constitution of the United States"? 
If it does, and this appears, the law is void and the courts must so adjudicate it. 


The Court goes on to say: 


Has Congress the right to prescribe qualifications to persons who desire 
admission to the bar of the national courts as attorneys or counselors? The 35th 
section of the act of 1789 provides that in all of the courts of the United 
States the parties may plead by the assistance of such counsel or attorneys at law 
as by the rules of said courts effectively shall be permitted. This act was passed 
shortly after the adoption of the national Constitution and when the principles 
npon which it was founded were familiar to the mind of every statesman and 
politician. It was intended by the legislature to carry into effect that provision 
of the organic law which provides that the judicial power of the United States 
shall be vested in one Supreme Court and in such inferior courts as Congress 
may from time to time establish. This section of the act is a clear concession 
to the courts of exclusive jurisdiction over the subject of the admission of 
attorneys to practice and may, I think, be taken as an acknowledgment by 
Congress that this is a matter within the judicial power of the United States. 
It is certain that the courts have uniformly acted upon this understanding and 
until the passage of the January 1865 act—that is the oath requirement—Con- 
gress had not attempted to exercise any control over this subject. 


In the case of Ex Parte Schrombrey, and it gives a citation, Chief 
Justice Tanney of the U.S. Supreme Court says that : 

In a court of the United States, the relations between the court and the at- 
torneys and counselors who practice in it and their respective rights and duties 
are regulated by the common law. It has been well settled by the rules of practice 
of common law courts that it rests exclusively with the court to determine who 
is qualified to become one of its officers as an attorney and counselor and for 
what cause he ought to be removed. 

It is claimed that any other doctrine would lead to interminable disorder in 
the courts. If Congress may enact that a man who has aided in the rebellion 
shall thereafter be absolutely disqualified from practicing law in the national 
courts, why may not Congress enact that a man shall be allowed to practice in 
those courts without any other qualification than having fought under the banner 
of the Republic? Where shall the power of the courts over the conduct and 
qualifications of attorneys end and where shall the power of Congress begin? 
How shall the conflict of jurisdiction that might arise be settled? 


That Federal district judge then went on to strike down that act. 
As I said, it was subsequently affirmed, not in that case, but in Garland 
about 14 months later. 

More recently, Mr. Chairman, the Seventh Circuit Court of Appeals 
in the case of Starr v. State Board of Bar Examiners of Indiana, 159 
f.2d 305, recognized this general principle in holding in 1947 that “the 
right to practice law in State courts is not a privilege granted by the 
Federal Constitution,” citing in that case two U.S. Supreme Court 
cases, Bradwell v. State of Illinois and Enray-Lockwood, and a Ninth 
Circuit ease Mitchell v. Greenough. That case held specifically that the 
Supreme Court of Indiana had the exclusive jurisdiction to admit 
attorneys to practice law in its own State courts. | 
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The Sixth Circuit in 1961 in the case of Saier v. State Bar of Michi- 
gan and the Supreme Court of Michigan, who were also parties 1n that 
suit, said that a— 


* * * license to practice law, the continuance of such license, regulation to the 
practice and the procedure for disbarment are all matters that are within the 
province of an individual State. 


In Enray-Lock wood, the case I mentioned earlier, the court, in quot- 
ing from Bradwell v. The State, stated, 


It was held that the right to practice law in State courts was not a privilege or 
immunity of a citizen of the United States ; that the right to eontrol and regulate 
the granting of license to practice law in the courts of a State is one of those 
powers that was not transferred for its protection to the Federal Government, and 
its exercise is in no manner governed or controlled by citizenship of the United 
States in the party seeking such license. 


Significantly, that was taken to the United States Supreme Court 
and they denied a writ of certiorari in this case by putting its stamp 
of approval upon that decision in a case reported in 82 S. Ct. 388. 

Mr. Chairman, and members of this subcommittee, for the reasons 
that I have discussed here briefly this afternoon and for those reasons 
I am sure you will hear about tomorrow from the other witnesses on 
the subject, we would respectfully urge that this bill be given a “do not 
pass” by your committee. 


Thank you, Mr. Chairman, once again for the opportunity to be 
jeard. 


Mr. Hawkins. Thank you, Mr. Harris. 


I am quite sure there will be questions from the members of the 
committee. 


It has been a great pleasure to have you here. I know there are dif- 


ferences of opinion here, but they need to be discussed in the open like 
this. 


Your statement in its entirety will be entered into the record at this 
time. 


[The document referred to follows:] 


PREPARED STATEMENT OF GEORGE T. HARRIS, PRESIDENT, STATE BAR OF NEW MEXICO 


Mr. Chairman, and members of the subcommittee, my name is George T. Harris, 
Jr. I am a lawyer, licensed to practice in New Mexico, and have practiced in Al- 
buquerque since my graduation from UNM Law School in 1950. I am a partner 
in the Albuquerque law firm of Modrall, Sperling, Roehl, Harris & Sisk and have 
been associated with that firm for almost 25 years. I am, and have been for 
five years, a member of the Board of Bar Commissioners, the governing body 
of the New Mexico State Bar Association, which is an integrated Bar, and 
serve as President of the State Bar for a one-year term ending October 11, 1975. 

I appear here this afternoon to state both my own personal views and the view 
of the New Mexico State Bar Association on H.R. 2276, and would like first to 
thank you, Mr. Chairman, for affording me, and the Association which I represent, 
the opportunity to be heard on this subject. 

This State Bar is unalterably opposed to the concept of this proposed federal 
legislation for three basic reasons: 

First, the legal research I have done and that which I have had done for me 
leads me to the very definite conclusion that this bill is unconstitutional. 

Second, this proposed legislation assumes a fact which has not yet been estab- 
lished and which, in my judgment, cannot be established, in assuming that the 
State Bar examiners have diseriminated against minority groups by deliberately 
and systematically giving the minority applicants lower grades on the Bar exami- 
nation than have been given other applieants taking the same exam. Much has 
been said by the minorities and carried in the news media on that subject, but 
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the uneontroverted fact remains that no one has yet come forward with a single 
fact to establish the truth of that charge. 

No one disputes the fact that the percentage of minorities passing the Bar ex- 
ams has, in most instances, been less than the percentage of others taking the 
exam, but. that single fact does not prove discrimination by the Bar examiners. 

I have had a very close association with this subject for many years. I have 
never served as a Bar examiner, but I have, at the request of the Bar examiners, 
volunteered my services in grading Bar examination papers. I know of my own 
knowledge the method and the system employed in giving those exams, and I am 
positive in my assertion that there is absolutely no way that a grader can dis- 
criminate against a minority on the basis of his race. 

As a member of the Board of Bar Commissioners, I have been called upon to 
suggest to the Supreme Court the names of qualified members of the State Bar 
who could. serve as Bar examiners. I am personally acquainted with all of the 
examiners and have absolute faith in their integrity and in their abilities to per- 
form their duties. I am confident you will hear more on the subject of the 
mechanies of the Bar exam and exactly how the examiners guard against any 
possibility of discrimination against an applicant Saturday morning when you 
hear from the Chairman of the Board of Bar Examiners, Mr. Charles Tansey 
from Farmington. 

When I became President of the State Bar last October, one of my first official 
acts was to name a new State Bar Committee to make an in-depth study of our 
present system of admitting new members to our Bar, including an inquiry into 
this subject of alleged discrimination, as well as a study of possible methods for 
improving our admissions system. With the help of State Bar President-Elect, 
Jim Crouch from Las Cruces, and other members of the Bar Commission, I se- 
lected a committee of 17 members of the Bar which I believe to be quite repre- 
sentative of the various divergent views that have been expressed on this sub- 
ject. As you may have noticed in the Albuquerque Journal this morning, that 
committee will conduct an open hearing on this subject in Albuquerque on Satur- 
day, May 10. The committee has held numerous hearings in the past, several of 
which I have attended, and to my knowledge, there has been no testimony by 
anyone nor have there been any facts stated by any committee member proving 
or tending to prove discrimination against minorities. I am hopeful that this 
committee will finish its job and make its report to the Bar Commission during 
my term of office, and that as a result of its work, we will be able to make rec- 
ommendations to our Bie Supreme Court for improvement of our Bar admission 
requirements. . 

The third reason we oppose this bill is because we are firmly and absolutely 
eonvineed that the Federal Government, whether the legislative, executive or 
judicial branch, has absolutely no power or authority under the Federal Consti- 
tution, to impose its will upon the State of New Mexico or any other state in 
the matter of determining how lawyers shall be admitted to practice in our state 
courts, how they shall be regulated, how they shall be disciplined or how they 
shall be removed from practice because of improper conduct. 

AS the cases I will hereinafter refer to discuss, it has always been the law of 
these United States that the right to control and regulate the granting of a license 
to practice law in the courts of a state is one of those powers that was not trans- 
ferred to the federal government, but was rather reserved by the states at the 
time of the adoption of our Federal Constitution. 

One of the very early landmark eases decided by our United States Supreme 
Court on this subject is In the Matter of A. H. Garland, reported in 71 U.S. 366 
in 1867. That case is particularly appropriate in my discussion here today because 
Mr. Garland, whom the United States government unsuccessfully sought to pro- 
hibit from practicing law because he had been an officer in the Confederate 
army, is, I am told, the grandfather of Mr. Rufus Garland, one of our distin- 
guished lawyers from Las Cruces and a former President of the State Bar Asso- 
ciation. There Congress passed an act which required that attorneys who desired 
to practice in federal courts sign an oath that they had never voluntarily borne 
arms against the United States. Mr. Garland successfully contended in that 
action, over 100 years ago, that the act was unconstitutional and void. 

More recently the 7th Circuit Court of Appeals in the case of Starr vs. State 
Board of Bar Examiners of Indiana, 159 F.2d 305, recognized this general prin- 
ciple in holding in 1947 that “the right to practice law in state courts is not a 
privilege granted. by the federal Constitution,” citing Bradwell vs. State of 
Illinois, 88 U.S. 180; In re Lockwood, 154 U.S. 116; and Mitchell v. Greenough, 
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9th Cir, 100 F.2d 184. The Supreme Court of Indiana has exclusive jurisdiction 
to admit attorneys to practice law in its courts." 

The 6th Circuit in 1961 in the case of Saier v. State Bar of Michigan and the 
Supreme Court of Michigan said that a “license to practice law, the continuance 
of such license, regulation of the practice and the procedure for disbarment are 
all matters that are within the province of an individual state. . . In In re 
Lockwood (the case I mentioned earlier), the court, in quoting from Bradwell v. 
The State, stated: “It was held that the right to practice law in state courts was 
not a privilege or immunity of a citizen of the United States; that the right to 
control and regulate the granting of license to practice law in the courts of a 
State is one of those powers that was not transferred for its protection to the 
federal government, and its exercise is in no manner governed or controlled by 
citizenship of the United States in the party seeking such license.” 

Significantly, the United States Supreme Court denied a Writ of Certiorari 
in this case, in 82 S. Ct. 388. 

For the reasons I have discussed and for the several reasons you will hear 
from others who will be testifying tomorrow, I would respectfully urge that this 
bill be given a “do not pass" recommendation. 

Mr. Hawxixs. I believe Mr. Benitez has some question at this time. 

Mr. Benrrez. Mr. Harris, I share in the chairman's appreciation for 
your appearance here, also because you are taking a position which 
might seem at present to be unpopular, but nonetheless, you believe in 
i. ` 

I have some difficulties with part of your argument. I would like to 
present these to you and have your reactions. 

Mr. Harris. Yes, sir. 

Mr. Bentrez. The real issue that is involved here is the question of 
discrimination. The act, as I read it, does not claim that the bar ex- 
aminers are guilty themselves of discrimination. I think that we can 
stipulate that this is not a situation of personal guilt on the part of 
the bar examiners against particular individuals. I think that the con- 
cern expressed in the bill is with the factor of discrimination which 
in reality exists given the numbers or proportions that presently at- 
tain the right to practice law. Would you grant that the correlation of 
Chicano clients to Chicano lawyers is more adverse to them than the 
correlation among the other members of society ? 

Mr. Harris. Yes sir. I think there is no question at all but what 
that statement is true. 

Mr. BENrrzz. The first problem is, given that fact, is there anything 
that can be done legitimately and constitutionally to rectify and to 
avoid the possible injustices or the real injustices resulting from that 
disporportion ? 

Mr. Harris. Yes, sir. In my opinion, there is a great deal that can be 
done and is presently being done to rectifv that injustice. We have in 
New Mexico probably one of the outstanding Indian law studies pro- 
grams in the Nation and we have had for several years. It is going a 
long ways toward helping to solve these problems. Much more can be 
done. It is going to require substantial expenditures of money. It is 
going to require additional legislation for all those things are in the 
area of education and not in the area of attempting to regulate. 

Mr. Bentrez. In the area of what? 

Mr. Harris. In the area of education. It is a slow process. It is not 
going to take place this weekend or next month or next year. It is 
going to take place only after large expenditures of money and a lot of 
effort on the part of the law schools and the lawyers. That is what is 
going to solve this problem. It is not a solution by simply providing 
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that once they get through law school and have a law degree they are 
going to get to practice law. 

Mr. Benrrez. Let me take up that precise point of education. I have 
been in the education field for 30 years. One of the witnesses that tes- 
tified here earlier, a professor of law in this university, had quite an 
interesting theory wherein he felt that, at least in his experience, as 
in the experience of many other educators, that examinations as such 
are not necessarily the best test of competence and that perhaps there 
are built-in deficiencies in examinations and in examination practices 
that merit other tests or other alternative demonstrations of capacity 
besides approval or disapproval. What would you say to that 
position? 

Mr. Harris. May I inquire as to the name of the gentleman who 
testified ? 

Mr. BENITEz. It was Prof. Cruz Reynoso. 

Mr. Harris. I ask that question because I appointed him as one of 
the members of this 17-man committee. He has expressed that view 
to that committee. It is the subject of a very heated debate in that 
committee. I agree that it is quite possible that the written examination 
which we give, and I think which all but perhaps 3 of the 50 States 
give, may not be the best method of testing the qualifications of one 
seeking admission to practice. But it is the best thing we have come 
up with and that is one of the very reasons that I have appointed this 
committee to see 1f we couldn't better than effort. 

Mr. BENrTEZ. This, again, is a concern that some of us in Congress 
have also, the possibility of improving on the methodology of testing. 
I might say that almost all educational institutions today and all the 
psychological experts agree that the type of examinations that used 
to be given during the First World War and later, the so-called intelli- 
gence examinations, have demonstrated that they do not test intelh- 
gence at all, that they are exams conditioned by the language, by the 
traditions, by the assumptions that are built into the intelligence tests 
so that today they have been discarded as an instrument of evaluation 
in universities and in schools. This has been one of the greatest com- 
plaints that minority groups in the United States have and one thing 
they are challenging. 

'This potential for improving is again correlated to another aspect. 
It is the client-attorney relationship. which you know and I know 1s 
of the essence, the confidence, the trust, the communication. It probably 
is true that while attorneys from other ethnic backgrounds could be as 
good or better exponents of the legal rights of the client, it becomes 
an essential thing that the client trust his attorney. 

Mr. Harris. Absolutely. 

Mr. Bentrez. In this particular field the alikeness of background, of 
race, of sorrow and experiences, oftentimes is a very valuable, signifi- 
cant and subjective ingredient in this situation. Would you agree with 
that? 

Mr. Harris. I agree with that 100 percent, sir. 

Mr. Benrrez. Now. we will go to the real question you raised, the 
constitutionality of this issue. Having been trained in that aspect of 
the law, particularly in the 1990's when I was studying law, I can very 
well appreciate your positions and the cases vou have quoted. I would 
submit and suggest that there has been a profound change in the con- 
stitutional approach in the United States toward the rights of the 


209 


citizen and the entitlement of the citizen to protection in right not 
enjoyed. I think this would be one of the greater American contribu- 
tions in the last 10 years, the civil rights, for instance, which were 
regarded as impossible for recognition, the social rights, the bilingual 
rights, and the electoral rights. The only point that I would like for 
you to reflect upon 1s that the courts, with all of their legitimate au- 
thority, would have to assess very seriously the legitimacy of an action 
by the Congress aiming at broadening the rights of representation and 
the rights of a defense by groups that, in fact, are deprived of the 
representation they may need and that that aspect of constitutional 
law is one which is to the greater glory of the United States in broaden- 
ing the concept of the rights of groups. 

Mr. Harris. I agree with that. As a matter of fact, I think our 
courts, including our U.S. Supreme Court, have responded to that 
very well by the recognition of the OEO program, the relief services 
for the poor, where there is much room for improvement. I agree 
with everything you have said. The minorities need better and more 
representation from lawyers than they presently have. I think our 
disagreement, if we have one, is the method by which we get that 
for them. I think this legislation that is proposed here seeks a solution 
by the Federal Congress telling both Federal and State courts this 
is the way we want people to be licensed to practice. That, sir, in 
my judgement. is an encroachment upon the judiciary. That is the 
point of my presentation. There are ways to do it. I am suggesting to 
you that that 1s unconstitutional. 

Mr. Benrrez. The only thing I would like to say is that there is 
an authority that goes back 20 centuries that says that man is not 
made for the Sabbath, the Sabbath is made for man. I think that the 
Supreme Court is coming to the conclusion that Chicanos were not 
made for the judiciary. 

Mr. Harris. I, with all due respect to you, sir, take exception to the 
application of that principle here. We have some very outstanding 
Spanish surname members of our judiciary of whom we are very 
proud of in New Mexico. 

. Mr. Bentrez. Thank you, Mr. Harris. 

Mr. Bucuanan. Thank you, Mr. Harris. I think that in your state- 
ment and in your responses to Mr. Benitez you have pretty thoroughly 
answered the questions I would have had. It is refreshing to hear 
someone talk about the rights reserved to the States, but some of us 
in this country have become a little disillusioned with that approach 
because it has been a fact of American history, and I am not saying 
New Mexico, I don’t know anything about New Mexico, I come from 
Alabama, but it has been a fact of American history that certain per- 
sons in this country have been in the past systematically discriminated 
against. For example, in the profession of law for many years in 
certain States persons of certain ethnic groups could not attend the 
State law school. There has been massive and systematic discrimina- 
tion by state laws and by local ordinances in violation of constitutional 
rights of individual citizens. As you are well aware, the courts and the 
Congress have addressed themselves to this problem in recent years 
rather repeatedly and dramatically. That being the case, I just wonder 
about this concept. You indicated that you oppose Mr. Hawkins’ bill 
on the grounds, first, that you don't believe that discrimination itself 
exists. I am not prepared to challenge that in this instance as far as 
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New Mexico is concerned. I simply do not know. I know, however, it 
has been a fact of life nationally. | 

You have indicated also that you feel it would not be constitutional 
and you feel that it exceeds the authority of the Federal Government 
in prescribing who shall be licensed or how they shall be licensed to 
practice before the State courts. The question in my mind is simply 
this. Where there has, in fact, been massive discrimination by the 
States in various areas, including the opportunity for a person to 
obtain the education at State institutions to qualify himself for the 
practice of law, would you still feel that regardless of any evidence 
of discrimination there would still be no Federal right to intervene? 

Mr. Hargis. No. I have never said this afternoon that there is no 
right of the Federal Congress to intervene. On the contrary, I think the 
Federal Government must and should intervene. It is the method of 
intervention that troubles me. I think we are obliged, as Congress is, 
to live within the Constitution as it is written, recognizing the sep- 
aration of powers doctrine that we have had since we adopted the 
Federal Constitution. The intervention from the Federal Government 
is needed in the form of money and direction and in improvement of the 
educational system and not by an encroachment upon the judicial pow- 
ers as to who has the exclusive right to decide who will be admitted to 
practice in their courts. That is where we differ. 

‘There is no way, as I see it, that we can agree on that one point. 
This bill, as I view it, is strictly and simply an intervention and an 
encroachment upon the judicial powers. That is what we in New 
Mexico in the State bar take exception to. I think we have got a fine 
program in our law school and they are bringing along the Indian 
Students and the Chicano students. We need more money. Dean Hart 
has been begging for that for 3 years. The more he gets, the better job 
he can do and the more boys there are going to be who get out of there 
Who will be qualified and will be passing the bar examination. That 
is à proper intervention method, in my judgment, rather than the 
Federal Government telling the State government, as well as the 
Federal courts, who has a right to get a license to practice law. 

Mr. Bucuanan. Of course, I am not a cosponsor of this bill, as you 
may or may not have noticed. I have this one reflection on this subject. 
When the Congress refused to act on the protection of the constitutional 
rights of American citizens, the courts presumed to act and, from the 
point of view of many citizens, to legislate to correct the deficiencies 
that had not been corrected by the Congress. I wonder if that being 
the case, if there might be some in Congress who might feel that 
Congress might have at least some reason to try the same kind of 
venture. | | | 

Mr. Harris. I am sure that there are men in Congress that have 
that feeling. I am equally sure that when I express my views on the 
constitutional question involved here that I am not expressing an 
opinion as to what is going to happen unanimously in the U.S. Supreme 
Court, when, and if, this thing is presented. You may have a 5-to-4 
decision on it. I am simply expounding my own legal theories. 

Mr. Buchanan. Thank you, sir. 

Mr. Hawkins. Mr. Harris, I also have some reservations about your 
approach, but I am quite sure that it is a forthright and honest one. 
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I don't think that was even involved in the question. I was a little 
Surprised in your statement where you drew the conclusion: 

This proposed legislation assumes a fact that has not yet been established, 
which, in my judgment, cannot be established, in assuming that the State bar 
examiners have discriminated against minority groups by deliberately and sys- 
tematically giving the minority applicants lower grades in the bar examination. 
than have been given to other applicants. 

No one, to my knowledge, at least in this committee, has made such 
a charge. The sponsors of this proposal have certainly never made that 
charge. I think the witnesses this morning, including Mr. Reynoso, 
deliberately said that he felt that the examiners were honest and he 
knew of no evidence to the contrary. I think that statement, however, 
implies a difference of view as to the nature of the problem. I think 
what has been indicated has been that the examiners, and those who 
conduct examinations, including bar examiners, may have cultural bias 
and they are not even aware of them and that these cultural biases that 
all of us sometimes have had a tendency to show up in result and that 
it is more or less that type of practice that legislation of this type 
attempts to remove. Even the construction of examinations sometimes 
indicate these biases and make it difficult for persons of a different 
culture than those who construct the examination to really understand 
the question. | | 

It 1s in that field, then, that I think we are trying to do something 
constructive rather than, as I think you seem to imply, that we in some 
way believe that persons conducting these examinations are them- 
selves somehow dishonest. I hope you get that distinction. I think 
there is a great distinction. | 

Mr. Harris. Yes, I understand that. I think perhaps we may have 
some difficulty in communicating with each other on this subject be- 
cause of the very definition of the term *discrimination." I think that 
may be a basic problem that we have. I think the bill, as it 1s drawn, 
presupposes and is written on the premise that, once you have got a 
percentage of 25 percent or more of a minority that have failed as 
compared with the others, automatically you have got diserimination. 
I don't agree with that. That is not my legal definition. 

Mr. HaAwkiNs. It isn’t exactly mine either, although it may indicate 
a basis that we should investigate a little more closely. 

Mr. Hannis. Iagree with that, sir. 

Mr. Hawkins. Would you agree that perhaps an individual who is 
not as familiar with the English language as you obviously are may 
find it a little more difficult to pass an examination as a result of that 
disability, but may bea good lawyer?  — | | 

Mr. Harris. Yes; I will agree with that, sir. I think that is a fair 
statement. ! | 

Mr. Hawkins. Aren't the law examinations always given in pretty 
much the language and the cultural stance of the majority population 
and not that of the minority population? 

Mr. Harris. Not necessarily. The exams that we give are for the pur- 
pose of primarily testing the minimum requirements of one who seeks 
to practice and represent his clients. We don’t seek—it isn’t an intelli- 
gence test, as Mr. Benitez indicated a moment ago has long been dis- 
carded as a proper method. It is a test for the purpose of ascertaining 
the analytical ability of this applicant to look at a problem and ana- 
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lyze what is involved in it, what needs to be done about it. When a 
question is asked on an essay examination of an applicant, he isn't 
graded on the basis of whether or not he answers it right or wrong, but 
on the basis of how he answers it and the analysis that he has used in 
arriving at his conclusion and his answer. 

Mr. Hawxıns. But wouldn't a person with language difficulties have 
a problem in analyzing a question if he doesn't fully understand the 
language? 

Mr. Harris. That is true. There is no question but what that is true. 
I don't quarrel with that at all. The question is how are you going to 
solve it? Are you going to have two different standards, are you go- 
ue oe two different bars in New Mexico and in the other 50 

tates% 

Mr. HawkxrNs. I don’t think the bill suggests that. It simply sug- 
gests an additional method of qualifying individuals rather than sub- 
stituting one for the other with the simple result of trying to get 
persons who obviously are qualified to practice the opportunity to rep- 
resent clients. You cited a great number of cases. Did any of the cases 
you cited involve racial, ethnic, or sex discrimination that might be pro- 
hibited by constitutional rights? 

Mr. Harris. Well, the one contingent was made by the Jewish appli- 
cant that he was discriminated against because of his Jewish faith. 

Mr. HawxkiwNs. That was only one issue raised among several? 

Mr. Harris. Among several. 

Mr. HawkrNs. It might not have been the basis. Tt seems to me that 
most of your cases or all of them with that one exception, although a 
limited exception, did not go to the question of the rights of the Fed- 
eral Government to protect constitutional rights against discrimina- 
tion based on race, ethnic and national origin, or sex. I don't think they 
are altogether relevant, although I think they add great weight to your 
argument as you see it. I recall the first time I introduced a bill that 
prohibited discrimination in employment. The private sector came in 
and said, oh, no, you can't tell an employer whom he should employ. 
Well, we said we were not telling an employer whom he should employ, 
we are just simply saying you can't discriminate on the basis of race, 
sex, or national origin against that individual. That case went to the 
court eventually and was upheld. | 

We have the same problem in the field of education in that we can't 
tell the States what to do. For a long time we tried to pass a Federal 
aid to education law and eventually we did. We are still not telling the 
States what they should do in the field of education, which they still 
reserve, but we are simply saying in education you cannot discriminate 
against an individual where tax moneys are involved. I look back on 
these and I am somewhat encouraged, or not discouraged, let’s say, by 
what you claim to be unconstitutional because I have seen this his- 
torical background through the life I have lived where individuals say 
you can't do this and you can't do that to help individuals. Yet we have 
laws on the statute books today, Federal laws, in all of these fields that 
are doing what you say today cannot be done at the Federal level. 

Mr. Harris. Mr. Chairman, may I suggest to you the possibility of a 
distinction between the private sector of our economy and the judicial 
branch of our Government. I am not just simply tooting the whistle for 
the lawyers. There is no other branch of our Government that the run- 
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ning of which is entrusted to a single profession as is the judiciary. 
The judiciary is run strictly by lawyers. I submit that the same thing 
cannot constitutionally be done with respect to the licensing of lawyers 
to limit the judiciary that you are going to do with banks and all of the 
forms of industry in prohibiting discrimination. I think the courts are 
going to recognize it when and if the problem is presented to them. 

Mr. Hawkins. I do see the similarity in the field of employment. I 
think the right to practice law does involve employment as well and 
the earning of a livelihood. I do see a very close relationship between 
that and Federal laws prohibiting discrimination in employment. 

Mr. Benirez. You have laid great emphasis on the issue of separa- 
tion of powers, and particularly now on the issue of the judiciary as 
the body that controls the structure of its officials. I submit to you 
that all of the tendency of recent judicial decisions by the Supreme 
Court unanimously is that separation is not absolute. Only less than 
a year ago the Supreme Court unanimously rejected the Presidential 
claim of executive privilege as an absolute and ordered President 
Nixon to turn over documents that he claimed were part, and were 
part, of his responsibilities as the Executive. The same thing has hap- 
pened with the judiciary vis-a-vis the Congress, which oftentimes has 
said while the Congress legislates there are some things which it can- 
not legislate because they conflict with the Constitution. What I sub- 
mit is that in this particular instance the Supreme Court or any court 
cannot abrogate to itself the absoluteness of defining a class if it obvi- 
ously operates unjustly against the constitutional rights of members 
of that class, which is to be represented by competent attorneys of 
their own choosing. 

Mr. Harris. I take it you have not asked me a question ? 

Mr. BExrTEZ. No. I am just making a statement contradicting your 
position. I am saying that we can adjudicate in the future after we 
pass these laws. The Supreme Court can declare it constitutional. 

Mr. Bucwanan. Mr. Chairman, I have been in Mr. Harris’ position 
many times as a Republican in Washington and in having a minority. 
view in a given situation which I felt very strongly was right. 
Whether or not we agree, I feel sympathy for your situation. I would 
commend you for the things that you have indicated that the State 
bar is doing to try and get at this problem, which is a perplexing one 
to me. I don't know why we have these percentages of failure to pass 
the State bar exam. It is hard to get into anybody's law school now 
and you tend to take in only the top students and when they graduate 
they ought to be qualified to pass a State bar. It is hard for me to under- 
stand the nature of the problem. I would like to commend you for 
what you are doing to try and get at its solution and correction. | 

Mr. Harris. May I say a little bit to you about our law school here. 
We have only one in New Mexico and it is at the university. My figures: 
may not be exactly correct, but from the information I have I think | 
that since the first class graduated in the year of 1950 there have been. 
avproximately 680, that general vicinity, that have eraduated from : 
thet law school, obtained a degree, and taken the State bar exam in 
New Mexico. Significantly to me, and I think it speaks well for the 
school, of those who persisted iri taking our examination two or three: 
times, only five or six over that 25-year span have failed to get their 
license to practice in New Mexico: I think it speaks well for the law 


304 


school and it speaks against the problem of their being discrimination 
in New Mexico. | 

Mr. Buchanan. That certainly is a fine record for a law school. 
Thank you, sir. ; 

Mr. Benrrez. Let me thank you again. I think you have done ex- 
cellently well from a mistaken position. You have certainly gained 
the respect of everyone here and I certainly congratulate you. 

Mr. Boss. Thank you for the opportunity to be here. 

Mr. Hawxixs. The Chair certainly has enjoyed the comments you 
have made, Mr. Harris. We certainly appreciate your cooperating with 
the subcommittee. 

At this time, the subcommittee is going to take a recess in order 
to allow the reporter to change the tape. 

We do have two additional witnesses and we should conclude not 
later than 4 :30. 

We will take a break at this time. 

[ There followed a short recess. ] 

Mr. Hawkins. The committee will reconvene. Our first witness 
this afternoon after our recess is Mr. Pete Archuleta of La Coopera- 
cion Del Pueblo. 

Mr. Archuleta, it is a pleasure to welcome you before this commit- 
tee. We are pleased to have you. 


STATEMENT OF PEDRO ANTONIO ARCHULETA III, LA COOPERACION 
DEL PUEBLO 


Mr. AncnurzrA. Thank you for allowing me to appear here today. 
Mr. Hawxrns. Do you have a prepared statement, Mr. Archuleta ? 
Mr. AncHULETA. Yes; I do. 

Mr. Hawkins. Would it be possible for you to summarize from it? 
We are running into a time problem at this time. We plan to adjourn 
not later than 4:30 and there is another witness as well. I think if you 
can give us the highlights and permit us to question you that we can 
possible use our time more advantageously. 

Mr. AncHULETA. I think it will be kind of hard for me to sum- 
marize it. 

Mr. HAwxrNs. How much time do you need? 

Mr. ARCHULETA. About 15 minutes, I think. 

Mr. Hawxixs. We will give you 10 minutes. 

Mr. ARCHULETA. I will try. 

I want to correct you in a mistake that you have made. A lot of 
P oD look for a shorter name, but the name is Pedro Antonio Archu- 

eta. ' | 

Mr. HaAwkrss. This is the way it was handed to me. You are not on. 
the printed agenda. It would have been correct there. We are now 
taking witnesses who were not scheduled. I certainly offer my apolo- 
gies if I have in any way offended you by using that particular con- 
struction. The Chair certainly apologies to the witness. 

Mr. ARCHULETA. Thank you. 

. We were invited to this hearing and when we came we found out 
that we were not scheduled. We found out that we were given just a 
minute to speak. We have come a long way with a lot of people with 
the understanding that they were going to be given a chance to testify. 
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We have sat through a whole day listening to people like the gentle- 
man who just left saying how the legal system is so beautiful, which 
is partly responsible for the fraud and stealing of our land from the 
Spanish-speaking people all over the United States, as well as all over 
the world. That is why we feel this way. This is something that has 
been happening to us through all these years. We always, because we 
are the minority, get to speak last. That is why the United States has 
so many problems. The minorities are rising up and fighting for that 
reason. 

We would like to thank the subcommittee for this chance to testify 
on the Mexican American Rural Community Antipoverty Act of 1975. 

In the last 150 years, our people, La Raza in the Southwest, have 
seen three governments come and go. If we have learned one lesson, we 
have learned that we must stand on our own two feet and never expect 
that any governments, whether those of Spain, Mexico, or the United 
States, can solve our problems. 

Some call us the “forgotten people” and it is true that many citizens 
of the United States still think that all Spanish-speaking people 
within this country’s frontiers have recently come across the border 
to pick crops. Some people still think you need a visa to come to the 
State of New Mexico. Like our brothers the farmworkers, many of 
whom have been here for 10 or more generations, we who have worked 
this land for three centuries are sometimes told to “go back where you 
came from.” 

We are perhaps a forgotten people, someone finally thought to 
write us an antipoverty bill nearly 11 years after the first antipoverty 
bill was written and passed. Eleven years later it finally occurred to 
someone that antipoverty laws on the books in general ignore rural 
people, except for those who are called migrants, and specifically 
ignored the whole idea of the land grant and how it is central to 
whether our communities live or die. Many of our communities have 
died for loss of our land. Many more are slowly dying because of loss 
of our land. It is true that rural America in general is dying. It is said 
to be dying because there are no job opportunities for youth. This is in 
part true. It is more true that large corporate farm and stock-raising 
industries have taken over, that the State universities spend huge 
amounts of research money to help the large corporate farms or 
ranches and that the market in general is geared toward the big farmer 
and not the small farmer. 

. In spite of all of this, La Raza in the Southwest probably has a 
better record of hanging on to what we have, even if it means to go 
out and work on the highway or get whatever job we can get and then 
come home at night to work whatever land we have. 

We have a saying: “La tierra es nuestra madre,” the land is our 
mother. Without our land, our culture dies and we have little to pass 
on to the children. We are not a people who want to drive Cadillaes 
or have fancy homes. Our culture is net a materialistic one. With us a 
man is not a man because he has a lot of acres or a lot of cattle. A 
woman is not a woman because she drives a fancy car or has expensive 
clothes. The so-called American dream of two cars in the garage 
‘and an all-electric home is not our dream. If we have one thing that 
unites La Raza, whether we live in the city or in the mountains, 
whether we have gone to the university or have just finished the eighth 
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ade, whether we are on food stamps or have a good job with the 
tate or Federal Government, one dream unites us all, and that 1s 
the return of the land to our land grants. 

This bill we are now considering is the only document that we of 
the north have ever seen come out of Washington which recognizes 
how central the land grant is to our way of life. We appreciate the 
effort that went into this attempt to correct past injustices. But per- 
haps the extent of injustice to La Raza in the Southwest is not really 
understood.  . ' 

For the past 4 years, our organization, La Cooperacion del Pueblo, 
has retained one of the most experienced researchers on the land grant 
issue, Attorney Malcolm Ebright. I have a report of his to read. 

Mr. Hawxixs. Can I interrupt? You have referred to a report. Do 
you have it available with you? 

Mr. AncHULETA. Yes; I sure do. 

Mr. Hawkins. Is it with you? 

Mr. ARCHULETA. Yes; we have copies of that. 

Mr. Hawkins. Without objection, the report will be entered into 
the record at this point. 

Mr. Arcuuteta. Thank you. 

[The documents referred to follow :] 


OFFICIAL CHICANERY IN THE ADJUDICATION OF NEW MEXICAN LAND GRANTS 


(By Maleolm Ebright) 


In a recent paper concerning fraud in connection with New Mexico land 
grants, Victor Westphall concludes that “fraud in New Mexico land grants was 
largely confined to stretching of boundaries." ? | 

After a review of authorities on both sides of the question of injustices to the 
heirs of the Tierra Amarilla grant he states: “This writer here renews his long 
standing invitation for interested persons to submit documented examples of 
land grant chicanery.”’ * l 

I have no quarrel with the conclusion regarding fraud (defined as an intentional 
perversion of the truth) but I hereby accept the invitation regarding land grant 
chicanery (defined as trickery especially in legal proceedings). A trick is defined 
as an artifice or strategy ; crafty procedure or practice; a cheating device.* This 
‘definition is an excellent description of the mis-translations, misleading state- 
ments, misunderstanding of Spanish law and mis-applications of Anglo-American 
law in connection with the adjudication New Mexico land grants by the Surveyor 
General of New Mexico and by the Court of Private Land Claims. 

. The Dr. Westphall’s paper is concerned primarily with grants confirmed by 
the Surveyor General and particularly those which exceeded the 11 square 
league limitation imposed by the Mexican government in 18245 He discusses 
five grants ° claimed to be in excess of this limitation using as a point of departure 
the charges by Surveyor General George W. Julian that “forged and fraudulent 
grants, covering very large tracts of land were declared valid"" by the former 
Surveyors General. I agree with the characterization of Julian as given to 
exaggeration and with the conclusion as to the minimal amount of fraud. But 


1 Victor Westohall, “Fraud and Implications of Fraud in the Land Grants of New 
Mexico.” e Mexico Historical Review (hereafter NMHR), Vol. XLIX, No. 3, July 1974. 

2Thid. p. 214. 

3 Thid. n. 211. 

4 Webster's Collegiate Dictionary, (Springfield. Mass., G. & C. Merriam Co., 1942) all 
definitions Ibid. 

5 Article 11 of the decree of August 18, 1824 as translated in Frederic Hall. The Laws 
of Mexico, (1895). No one person shall be allowed to obtain the ownershin of more than 
one square league of five thousand varas of irrigable land (de regadio): four superficial 
ones of land dependent on the seasons (de temporal); and six superficial ones for the 
purpose of reaming cattle (de abrevadero). 

e The Maxwell. Sangre de Cristo, Las Animas, Rio Don Carlos and Tierra Amarilla 
grants. Westnhall, op. cit., p. 200. 
lis Ta W. Julian, Land Stealing in New Mexico, North American Review, Vol. 145 
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I take issue with the implied conclusion that because there was little fraud 
or forgery, there was little chicanery or injustice.  . D Y 

The political reality underlying Julian's charges was a reaction against land 
speculation in connection with land grants. When appointed in 1885 by Presi- 
dent Cleveland, newly elected on a reform platform, Julian's main objective 
was to break up the Sante Fe and other rings? which were systematically acquir- 
ing land grants as the major asset in the new empire then being established in 
New Mexico. He was ordered to review all grants that had been confirmed." As 
a former chairman of the Committee of Private Land Claims of the House of 
Representatives he had acquired substantial knowledge in the little understood 
field of land grant adjudication, such as the corruption of publie officials in 
the adjudication process, led to a critical questioning of all grants. The objec- 
tions he made to grant claims were often highly technical ones seemingly based 
more on the size of the claimed grant than any legal authority.” 

Julian's reports represent a shift in the U.S. approaeh toward land grants 
from a liberal to a strict interpretation." Instead of having the effect of breaking 
up the Santa Fe Ring, his attack on land grants took its toll primarily on the 
bona fide settler grants. Speculative grants," such as the Maxwell and Sangre 
de Cristo grants,? had already been confirmed and were protected from a 


` 8 “In a letter from President Cleveland dated May 11, 1885, he asked me if I would accept 
the office of . . . Surveyor General of New Mexico, and cooperate with him in breaking up 
the “rings” of that Territory * * *” Julian p. 2. 

? Commission of the General Land Office William A. J. Sparks wrote Julian on Decem- 
ber 11, 1885: “Should any cases reported upon by your predecessors be brought to your 
attention, in which it appears that an investigation is desirable in the public interest, 
I * * * think it ought to be made for the information of this office and Congress * * *’ 
S. Exec. Doc. No. 113, 49th Cong., 2d Sess., 2 (1887), quoted 1n J. J. Bowden, Private Land 
oon in the Southwest, L.L.M. Thesis, (Southern Methodist University, 1969) Vol. 1, 
p. i 

1? For example, he would usually require not only the original grant documents, but also 
that they be registered in the archives. Both of these requirements were unfair. Often 
original documents became torn and worn out through nanding and certified copies would 
be made by an alcalde. These were rejected, though the grant itself was admittedly valid, 
on the ground that the alealde did not have authority to make the copies. The Embudo 
Grant, Records of the Survevor General of New Mexico. 

1 Spanish land grants were adjudicated under U.S. treaties with Louisiana and Florida 
in 1803 and 1819 respectively. Commons were confirmed in New Orleans v. U.S., 10 Peters 
662 (1836) and the presumption of authority of the granting official was established in 
U.S. v. Arredondo, 31 U.S. 691 (1832). California, the first state to adjudicate land grants 
under the Treaty of Guadalupe Hidalgo, continued the presumption of the authority in 
U.S. v. Peralta, 60 U.S. 343 (1856) and added the presumption of a community grant from 
the existence of a town or village on the date of American occupation. Act of March 8, 
1851, 9 statutes 631, section 14. Failure to obtain the approval of the Territorial Deputa- 
tion under the Mexican colonization laws did not defeat a grant and failure to perform 
conditions subsequent of the grant itself did not prevent confirmation (Hornsby v. U.S. 224 
(1869) ). All of these presumptions and rules were done away with in the Court of Private 
Land Claims. Julian does not refer to any of these authorities when he arbitrarily 
reversed the burden of proof in favor of the Government. Bowden, Vol. 1, p. 225. 

12 By speculative grants I mean grants owned, either at their inception or shortly after- 
ward, by those whose concept of land ownership was capitalistic, to whom land was a 
resource to be E for personal profit, a commodity to be bought and sold in the 
market place, in Professor Knowlton's words. Clark S. Knowlton, Land Grant Problems 
Among the State's Spanish Americans. New Mexico Business. The opposite was the set- 
tler grant owned by those who were willing to live on the land and work it for the 
necessaries of life. Although my use of the terms speculative and settler grants is sometimes 
synonymous with private and community grants, often a community grant was acquired by 
speculative interests. Speculators included both Anglos and Chicanos though the former 
predominated. Often the alcaldes who had great power in the grant making process, 
acquired grants for speculative purposes. For example, the Juan Jose Lobato grant made 
to the Alcalde of Santa Cruz de la Canada was confirmed to his heirs though he resided on 
the grant for only three years and then sold it to his neighbor, Ventura de Mestas. Frances 
Leon Swadesh, Los Primeros Pobladores, Hispanic Americans of the Ute Frontier, (Univ. 
of Notre Dame Press, 1974) p. 212 note 4. Private grants, on the other hand, often came to 
resemble community grants. Olen Leonard stated “with but few exceptions all grants in 
New Mexico eventually became community grants with the addition of new families * * *" 
The Role of the Land Grant in the Social Organization and Social Processes of a Spanish- 
American Village in New Mexico, (Calvin Horn, 1970), p. 94. 

The Maxwell grant was made in 1841 by Governor Armijo to Charles Beaubien and 
Guadalupe Miranda who was then Armijo's Secretary of Customs. In 1848 Armijo was 
deeded a one-fourth interest in the grant. Lawrence R. Murphy, The Beaubien and Miranda 
Land Grant, 1841-1846, N.M.H.R. The Sangre de Cristo grant was made in 
1843 to Narciso Beaubien and Stephen Louis Lee by Governor Armijo. Charles Beaubien 
became the owner by inheritance from his son and purchase from Lee's estate when in 
1847 other original petitioners were killed in the Taos Revolt. Charles can be considered 
the principal original owner since the petition was in his handwriting. and his son was 
only 13 at the time the grant was made. Since he was part owner of the Maxwell grant he 

robably did not want to apply for a second grant in his own name. Harold H. Dunham, 
ew Mexico Land Grants with Special Reference to the Title Papers of the Maxwell Grant, 
N.M.H.R. Vol. XXX (January, 1955) p. 5. 
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reversal by the supreme court decision in the Tameling case.“ The acreage of 
the Maxwell and Sangre de Cristo grants * alone exceed the total acreage of 
confirmed grants by the Court of Private Land Claims. Ninety-four per cent 
of the acreage claimed before the court was rejected. | 

Speculative grants ** were among the first to be confirmed because the U.S. did 
not provide an adequate method to adjudicate New Mexico land grant claims,” 
and it was primarily political influence in Washington which most determined 
whether a grant, once recommended for confirmation, would be confirmed. 

Julian uses the public reaction against the confirmation of speculative grants 
to sanction a government policy directed at rejecting or cutting down land 
grant claims. Ironically the most deserving grants—the settler grants—suffer- 
ed. Julian and the Court of Private Land Claims were able to get away with 
this devastating chicanery because there was no standard accepted by the U.S. 
to govern the adjudication of land grant claims. I shall suggest the standard 
which should have guided all land grant adjudication under the treaty and 
apply it to the adjudication of the Tierra Amarilla grant. First I will discuss 
the adjudication of this grant. 

The Tierra Amarilla grant was a settler grant which speculative elements, 
namely the Martinez family, tried to control. Its confirmation to these specula- 
tive elements amounted to a rejection of the grant to the real owners—the hun- 
reds of famlies who settled on the grant in the communities of La Puente, 
Los Ojos, Brazos, Ensenada, Canones and Nutritas.* | 

The grant was confirmed by Congress in 1860 as private claim no. 3 of Fran- 
cisco Martinez.” In 1894 the patent to the grant was issued by the Department 
of the Interior and picked up by Thomas B. Catron. Catron had been buying 
the interests of the family of Manuel Martinez, the poblador principal of the 
grant, since 1874.” But the Martinez family did not own the grant. The grant 
was a community grant which under Spanish law could not be sold. By what 
strategies was this grant confirmed in the name of an individual? 

The primary strategy which emerges from a study of the proceedings before 
the Surveyor General is that of innuendo (defined here as an indirect statement 
by means of a hint, suggestion or insinuation). A review of the grant docu- 
ments reveals that both Manuel and his son Francisco were masters of the art 
of saying two things at the same time—the double meaning. On one hand they 
seemed to recognize the community nature of the grant while on the other they 


14 Tameling v. United States Freehold and Emigration Company, U.S. 644, (1876). See 
discussion of this case on p. —. 


15 See table below: 
Maxwell Grant... cnn o D EE 1, 714, 764. 94 
Sangre de Cristo- on aiu ocaeca A 998, 780. 46 
"Ota ACTOR oou us Scene dm eee RM ee eS 2, 713, 545. 40 


Bowden, Vol. 1. p. 216—217 N. 87, 82 grants confirmed by the Court of Private Land 
Claims * * * 1,934,936.39, Bowden, Vol. 1, p. 245—247 N. 131. 


1$ Other speculative grants confirmed by Congress were: (1) The Vigil and St. Vrain or 
Las Animas grant was made to the Prefect of Taos, Cornelio Vigil, in partnership with Taos 
merchants Charles Bent and Aran St, Vrain. Again Armijo had an interest in the grant. 
Howard R. Lamar, the Far Southwest, 1846-1912, A Territorial History (Yale University 
Press, 1966) p. 51. (2) The Rio Don Carlos grant made to businessman Gervacio Nolan in 
1843 who came to New Mexico with Charles Beaubien, a fellow French-Canadian. Morris F. 

aylor, Two Land Grants of Gervacio Nolan, N.M.H.R. 

17 Taylor, E 165 Ralph Emerson Twitchell, Leading Facts of New Mexico History (Horn 
& Wallace, 1963), Vol. II np. 459-461, 467. Westphall, The Public Domain in New Mexico 
1854-1891, (University of New Mexico, 1965), 53. 

123 The village now called Tierra Amarilla, then called Nutritas (little beavers), was 
reported to be in existence as early as 1776 by Fathers Dominguez and Escalante. On the 
grant were Canones and Barranco which may have existed as sheep ranches before the 
grant was made. Next to be settled were La Puente, Los Ojos (later named Parkview— 
ehanged back to Los Ojos in 1972), Ensenada, and Brazos. Swadesh, 81. For a brief glimpse 
of Los Ojos see John W., McHugh. “Parkview Becomes Los Ojos in Time for La Navidad", 
New Mexico Magazine, November—Deeember, 1972. 

12 In hfs first annual report in 1856, Surveyor General William Pelham recommended 
confirmation of the Tierra Amarilia, Preston Beck and Town of Tome grants. H.R. Exec. 
Doc. No. 1, 34th Cong., 3rd Sess., 411—542 (1856). It was not until 1860 that Congress 
passed a bill confirming these grants. An act to confirm certain private land claims in the 
Territory of New Mexico, Chap. 167, 12 Stat. 71 (1860). 

, 9 Catron is said to have paid about $200,000 for 42 deed purportedly conveying all the 
grant interests to him. The amounts stated on the deeds were $87,672, so Catron probably 
pate less than the $200,000. As early as 1881 he began receiving royalties from the grant. 

n that year he sold a right of way to the Denver and Rio Grande Railroad Co. across the 
northern part of the grant. plus housé lots for iy ees and land for a depot in Chama. 
His income from the grant reathed as high as $50,000 a year but averaged less. After 
numerous attempts to sell the grant beginning around 1888, he finally sold it in 1909 for an 
estimated $850,000 consideration of which $495,000 was in cash. Westphall, Thomas Benton 
Catron and His Era (Tucson, University of Arizona Press, 1973). l 
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asserted that the grant was a private grant made to Manuel Martinez and his 
eight sons. The Mexican authorities clearly rejected the latter contention and 
spelled out in the granting decree that the Tierra Amarilla grant was a com- 
munity grant. Later Surveyor General Pelham in his report recommending con- 
firmation of the grant, assumes it to be a private grant to Manuel Martinez based 
only on innuendo found in the translations, certifieations and leading questions 
from his staff. -` 

The grant documents which were submitted to the Surveyor General are in- 
cluded in appendix A with the translations by members of his staff. These in- 
elude the petition to governor Santiago Abreu with two marginal notations a) the 
reference to the territorial deputation signed by the governor and b) the refer- 
ence to the ayuntamiento of Abiquiu signed by Ramon Abreu (the governor’s 
brother) as secretary of the deputation; 2) the report of the ayuntamiento of 
Abiquiu recommending that the grant be made “leaving the pasture and water- 
ing places free to all inhabitants of this jurisdiction of Abiquiu”; 3) a protest 
by Martinez objecting to the above provision and 4) the grant itself by the ter- 
ritorial deputation which tactily overruled Martinez’s protest with the provi- 
sion that “the pastures, watering places and roads remain free according to 
the customs generally prevailing in all settlements”. 

in order to determine the nature of the grant from these documents it is neces- 
sary to distinguish between a private and a community grant. In addition to the 
grants of land made to the pueblo Indians, two kinds of grants, known as 
mercedes real or simply mercedes, were made in New Mexico: 1) municipal or 
community grants made to a group which wished to form a new settlement and 
2) private grants to an individual (sometimes two), who agreed to attract other 
settlers. 

The latter type of grant often came to resemble a community grant. New set- 
tlers would receive allotments of land for a house (the solare de casa) and an 
irrigable lot (called the suerte because distributed by lot), with the right to 
use the remaining unalloted land in the grant for pastures, watering places, 
wood (both fire-wood, lena, and logs for building and lumber, madera), and 
hunting. In the case of the community grant the unallotted land (the ejido) was 
not owned by an individual. 

Joaquin Escriche, one of the leading commentators on Spanish and Mexican 
law, expressed the distinction between private and community grants in the sec- 
tion of his diecionario called Tierras y Aguas after discussing grants to individ- 
uals he says: 

“These lands, given or sold, are called, and in fact are, ‘of private dominion’, 
because dominion of these lands was transferred fully to the receivers or buyers, 
and truly they are private property. 

“The use of the remaining lands were ceded by the monarchs to all their sub- 
jectts so that they could make use of the pasturage, woods and other natural 
products of the land, and so they could maintain their livestock, these lands were 
ealled ‘common lands’ because their use was in common * * *, For this reason, 
that the use of the land is common to all, the lands could not be broken up * * * 
to sell.” 

he ejido then, was not private property nor was it part of the public domain, 
since its usufruct had been ceded or given up. 

It belonged to a class of property peculiar to civil law countries such as Spain 
and Mexico. These countries had two clauses of the publie domain. One was the 
publie domain proper which was defined as lands operated and used for the 
direct benefit of the state. The other was the private domain, lands of municipali- 
ties and communities. The ejido or common lands of a community grant were in 
this class. This land was not strictly speaking owned by the sovereign for under 
international law the private domain does not pass to a successor state after 
state succession. This dual aspect of the common lands having both public and 
private characteristics made it possible for the U.S. Supreme Court to hold that 
the common lands passed to the U.S. after the Mexican cession. 

‘The community grant of New Mexico resembled the Spanish municipality or 
pueblo, which in turn can be traced back to Rome. When Spain was regaining 
control of her land from the Moors, the pueblos or towns were of strategic im- 
portance both as fortified centers, holding the land against the Moors, and as 
colonizing centers, from which to plant new settlements. This importance made 
it possible for the pueblos to gain control, by grant from the king, of areas of 
land surrounding the pueblo and administered according to local custom rather 
than codified law. The historical background of the pueblo in Spain is similar to 
that of the community grant in New Mexico with the substitution of Indians for 
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Moors. The hallmark of a community grant then is the existence of an inalienable 
commons. 

Often one or two individuals would sign the grant petition. on. behalf of the 
others in the group who wished to form the settlement. This individual was 
ealled the pobladore principal (principal settler) and was often entitled to re- 
ceive a double allotment of land. This fact did not change the community char- 
aeter of the grant for, a later U.S. case said *it matters not that the petition for 
the grant was in the name of only two or three individuals, for it was not an un- 
common thing for one or more to appear as representatives of a body or number 
of persons". The double meanings used by the Martinez's grow out of these dis- 
tinctions. Was Manuel asking for a private grant for himself or was he petition- 
ing as a pobladore principal on behalf of a group of prospective settlers? 

The beginning of the petition seems clearly to refer to a group however, a mis- 

translation by the government translators change the meaning. The translation 
“The citizen Manuel Martinez together with eight male children and others 
who. may voluntarily desire to accompany him appears before your excel- 
lency * * *," incorrectly renders the Spanish me quieren acompanar into the 
subjunctive may desire to accompany. This translation does not give the sense 
of a definite group of prospective settlers then in existence as does “others who 
desire to accompany me", Thus the government starts the fiction that the grant 
was to Manuel and his family. 
- Martinez’s 1832 petition was not the first solicitation for a grant in the area 
known as the Tierra Amarilla. A look at the three earlier petitions, not part of 
the Surveyor General’s file, reveal that they were all asking for a community 
grant. The first petition was in 1814 by Marcial Montoya and Pedro Romero in 
behalf of 70 others. In 1820 Manuel Martin and Juan Romero petitioned for 
the land again in behalf of 60 others. And in 1824 Pablo Romero asked for the land 
for himself and 76 others. It is likely that substantially this same group of 
prospective settlers made up the other Manuel refers to in his petition. 

The 1820 and 1824 petitions included an attached list of names of those wish- 
ing to embark on the new settlement. Manuel and his sons are listed in the 1824 
petition. He also appears to be one of the petitioners on the 1820 petition of whom 
the alcalde reported “(he) has enough workable land”. This undoubtedly is the 
reason for his statement in the 1832 petition : 

** * * although I am the proprietor of certain tillable land within this juris- 
diction, it is evident that they are so old, and so much impoverished and worn 
that with the most exquisite labor they will not produce a sufficient crop for our 
necessary subsistence". 

He was apparently so referring to a dispute with a neighbor in Abiquiu which 
foreed him to destroy the reservoir which fed his irrigation ditch. 

The Ayuntamiento of Abiquiu to whom the petition was referred. was 
the town council which performed all the functions of local government. 
One of these functions was to report on petitions for grants of land just 
as the alealde had done concerning the earlier petitions. Although one of its 
members, the senior regidore, Jose Maria Chavez, was married to one of 
Manuel’s daughters, there does not appear to have been any favoritism 
exercised on behalf of Manuel’s tendencies toward land speculation. On the 
contrary, the main concern of the Ayuntamiento was to retain the use of the 
common lands of the new grant for the residents of Abiquiu. This could only 
be done if the new grant was a community grant. The reference in the report 
to the land being “capable of supporting five hundred families without prop- 
erty * * * leaving the pasture and watering places free to all inhabitants. of 
this jurisdiction of Abiquiu," certainly negates any inference of a private 
grant. 

Martinez was not happy with this provision. It was unusual for the petitioner 

to intervene at this point since the Ayuntamiento's report was directed to the 
governor but Martinez was apparently aware of the contents of the report and 
sent a protest to Governor Abreu which is full of double meanings. 
. At first glance, the protest, which could be viewed as a new petition, 
seems to object only to sharing the common lands of the new grant with the 
Abiquiu settlers. On closer serutiny however, he appears to be objecting to any 
provision for common lands asserting: “The land I solicit being distant 
several leagues from Abiquiu and its common lands. it would be more injurious 
than beneficial to me, as what is reduced to private property can not be 
common * * +” Later he states “* * * that which is common to. everyone is 
owned by no one." 
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Because of numerous mistranslations by the government translators I have 
translated the above quotes leaving the government translation in parenthesis. 
The most important mistranslations in this document are the insertion of 
the words “in fee" after "the land I solicit" further suggesting a private 
grant, since these. words generally refer to private. This same mistranslation 
seems to have occurred in the petition for confirmation. of: the grant to the 
Surveyor General. 

The next document in the administrative sequence does not appear in the 
Surveyor General’s file and was apparently not submitted with the petition 
for confirmation. It is the report of a special three man commission appointed 
in Santa Fe to make recommendations regarding the petition. A translation 
is appended as appendix B which shows its similarity to the terms of the 
actual grant made by the territorial deputation. It is even more explicit that 
this is to be a community grant when it states: “* * * it has deemed it just 
and proper that it be granted to the related petitioners and the rest which may 
join together." 

The provisions recommended by the commission are adopted almost word 
for word in the grant itself. Articles two and three in particular point directly 
to a community grant. Article three clearly overruled Martinez's protest but left 
the question of sharing the commons open. It states: “That the pastures, water- 
ing places. and roads shall be free according to the customs prevailing in all 
settlements" thus harking back to custom as the key factor determining the 
use of the common lands. 

The provision for common lands made the grant a community grant. Usually the 
final step in granting procedure would clearly fix the nature of the grant. Article 
two of the grant spells it out : 

2. The constitutional alealde of Abiquiu will proceed to make said grant 
delivering to each one of those who may unite with the petitioners, a certain. 
number of varas in which ... they can sow... four or five fanegas of 
wheat. 

. The traditional ceremony of delivery of possession was not performed accord- 

ing to Francisco Martinez because, 

* * * before arriving at the place they were turned back on account of a 
war (with the Navajo Indians, making it extremely dangerous for them to 
proceed any further. 

But for this, we would know the names of the actual settlers from the alcalde's 
report of the proceedings at which the allotments were made and the boundaries 
of the common lands pointed out. But from this circumstance, it would not have 
been possible for Francisco Martinez to claim the entire grant. 

How then, was it possible for Francisco to obtain the patent in his name alone as 
if it were a private grant? First because the “adjudication” procedure of the 
Surveyor General assumed without discussion that the grant was a private 
grant and second beeause the decisions of the U.S. Supreme Court fixed the 
grants confirmation by congress as a private grant as a political act of the 
United States which was not accountable to the Treaty of Guadalupe Hidalgo, 
U.S. Constitution or the rules of international law. | 
' Manuel Martinez’s son Francisco carried on his father’s talent for double mean- 
ing in the petition for confirmation of the grant directed to Surveyor General 
William Pelham in 1856. A copy will be found in appendix C. The prayer of the 
petition asks that the grant be confirmed to “ * * * your petitioner and associates in- 
fee * * *" This could either refer to a private grant (associates being members of 
the Martinez family) or to a community grant (associates including settlers other 
than the Martinez family). The addition of the words “in fee" after the above 
phrase tends to tip the balance toward a private grant. There is a strong pos- 
sibility that this is another mistranslation identieal to the insertion of these 
same words in the translation of Manuel's protest. It is not possible to determine 
whether this is the ease since the original petition is missing from the records 
of the Surveyor General housed in the New Mexico state archives. This is 
eertainly eurious since it would be through thís document that the other settlers 
would some way of knowing that Francisco was apparently claiming the entire 
grant for himself. 

Translations were often the key in determining the character of a grant. The 
only true documentary evidence are, the original Spanish documents. Two possible 
areas of distortion can and did occur: 1) the deciphering of the handwritten 
Spanish script into typewritten Spanish and 2) translation of the Spanish to 
English, these distortions did occur. But how they happened is often difficult to 
trace because even the identity of the translator is often obscured. 
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For instance, it would appear from the eertificate following the Tierra Amarilla 
grant documents that David V..Whiting translated them. But if you read it 
‘carefully Whiting certifies that: “The foregoing is a true copy of the original 
grant * * *" and Pelham certifies that Whiting “is * * * the translator of this. 
Office." Nothing is. said about who translated the documents. Another kind of 
innuendo: seeming to say something (who translated. the documents) without 
really saying it. 

In fact Whiting did not do the translation for the handwritten translation in 
the Surveyor General’s file is signed by David Miller. A look at this translation. 
reveals that Mr. Miller put in the crucial words “in fee” in the protest as an 
afterthought, thus “the land I solicit in fee being". As we shall see if a hearing 
had been held these matters could have been probed to test the truth. 

Another form of innuendo appears in the certificate as to the genuineness of 
the signatures of the governor and secretary of the territorial deputation by 
Donaciano Vigil. Vigil certifies that the signatures “affixed to the grant made 
to Manuel Martinez" are genuine, thus assuming the key question raised by the 
grant documents, what was the nature and character of the grant. 

Another place where the grant was assumed to be private was in the only 
other “evidence” received, an affidavit of four witnesses. This is appendix D. 
Not only does each witness give the identical answer to each question, but the 
first question again assumes the grant to be private not community : *Do you 
know if Manuel Martinez ever held a grant to * * * land called the Tierra 
Amarila * * *?" 'The trustworthiness of this type of testimony is highly 
questionable. 

Rather than attempting to find out what the witnesses actually knew, the 
question asks the witnesses to agree to a determination already made. "This 
device reaches its extreme in some «ases where forms of printed questions signed 
by witnesses include some of the answers as part of the printed form. Another 
AA bearing on trustworthiness is that each.of the witnesses signed with an 

"Based on this evidence Pelham rendered his report recommending confirma- 
tion of the grant. As to the ownership of the grant he states in one place “the 
territorial deputation granted to. Manuel Martinez and those who should accom- 
pany him the land petitioned for * * *." But in his conclusion he says. “* * * the 
grant made to Manuel Martinez of which Francisco Martines is the present 
claimant, is deemed * * * to be a good and valid grant * * *.” Again the.question 
is never raised and discussed, instead it is assumed, contrary to the indications 
in the documents themselyes. The grant was confirmed by Congress in 1860 as 
recommended by Pelham, as 3 private grant. 

At this point there would appear to be a violation of the property rights of 
the real owners of the community grant, in other words, chicanery. The Treaty 
of Guadalupe Hidalgo is thought to be the document in which the U.S. agreed to. 
protect these property rights. However the most specific language in the treaty 
to this effeet are in Article VIII: | 

“* * * property of every kind now belonging to Mexicans, now established 
there, shall be inviolably respeeted.” 

This leaves a lot of questions when applied to land grants; such as what will be 
considered to be a valid grant. A, standard had been agreed upon by the Mexican 
and American commissioners in Article X which answered these questions. The 
first part of the article stated : 

All grants of land made by the Mexican government or by competent 
authorities * * * shall be respected as valid, to the same extent that the 
same grants would be valid if the said territories had remained within the 

. limits of Mexico. |. » 

The latter portion of Article 10 provided an additional time period within 
which grantees in Texas could fulfill the conditions of their grants. When the 
U.S. ratified the treaty Article 10 was deleted entirely, as recommended by. 
President Polk on the ground that: '* * * no instructions to Mr. Trist contem- 
plated or authorized its intersection." (sic). 

When U.S Secretary of State James Buchanan sent 9 diplomatic note to the. 
Mexican Minister of Foreign Relations explaining the senate amendments, tbe. 
only objection given to Article 10 was to the second portion dealing with grants 
in Texas whose conditions had not been fulfilled. The result was a document 
unique in diplomatic history, the protocol. It was signed by the two American 
conunissioners who had been appointed to replace Trist and delivered to the 
Mexican commissioner. First it Tortad the authority of the commissioners: 
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** * * with full powers from their government to make to the Mexican Republic 
suitable explanations in regard to the amendments * * *.” It then provided that 
it was not the intent of the American government in deleting Article 10 to annul 
legitimate grants. 

No standard was mentioned for determining what was a legitimate grant 
as had been the case with Article 10. Despite this the U.S. State Department 
refused to recognize the validity of the protocol (since not ratified by the Senate) 
while at the same time maintaining that the protocal did not change the meaning 
of the treaty. 

From all appearances the U.S. intention from the beginning of the treaty 
negotiations was to deal with the question of land grants as it saw fit without 
regard for the desire of the Mexican government for a clear definition of the 
standard that the U.S. would apply in making its determinations. This is further 
borne out by the fact that the draft treaty given to the American commissioners 
eontained no reference to land grants at all, while the draft treaty given the 
Mexican commissioners by their government contained a specific article which 
stated : 

All concessions of land made by the Mexican authorities * * * are valid 
and in effect and shall always be maintained and guarded by the United 
States. 

After looking at these attempts by the Mexican government to set forth a standard 
or guide for future land grant adjudication it can be seen how unsatisfactory 
the Treaty as ratified was. Its vagueness was one of the reasons Julian was 
able to make up his own rules as to which grants should be confirmed and 
which rejected. 

At the time the Treaty was ratified there existed a body of international law 
dealing with the obligation of a country to protect property in situation which 
sovereignty existed in New Mexico in 1848 with the transfer of Sovereignty from 
Mexico to the U.S. The basic rule was that where one sovereign state succeeds 
another the property rights acquired by the citizens of the former state must 
be recognized by the government of the successor state. This is the acquired 
rights doctrine. In the land grant context the rule provided that if a grant was 
valid under Spanish and Mexican law it must be respected by the United States, 
which is what Article 10 of the treaty had said. Since Spanish civil law was 
composed of the customs and usages as well as formal laws found in codes, both 
of these must be looked to in order to test a grant’s validity. In addition, the 
policies regarding land grants generally and practices of both Spanish and Mexi- 
can governments should be examined to determine what the relationship was 
between grantees and the government. 

Generally, during both the Spanish and Mexican periods, the government was 
dependent on the grantees, much as Spain was dependent on the pueblos in the 
century, to hold the land against the indians who disputed their right to be there. 
Without the grants to establish settlements there would be no government. Thus 
the condition of all grants was that the grantees “live and labor" on the land. 

The concept of possession is predominated in Spanish law. Las Siete Partidas 
provides that ownership of land can be acquired by possession for periods of 
from ten to thirty years. Thus the longer a grant is used and possessed the 
stronger is the title of the possessor no matter what technical defects occur in 
the original granting procedure. 

During the period between 1805 to 1820 the Spanish monarchy was determined 
to redistribute land in New Spain generally to break up the large haciendas 
which owned most of the land. The intent was to create a small and medium size 
land tenure pattern on the premise that large land holding was contrary to colon- 
ial progress. The 11 square league grew out of this background. 

In practice few grants were revoked by the government exeept for failure to 
occupy the land and then on the petition of an individual or group wanting to use 
the land. 

Applying these policies and practices to the acquired rights doctrine it can 
be said that rights in community grants would be preferred over private grants 
since the concentration of usage was generally greater in community grants. 

The acquired rights doctrine should be applied to all land grant adjudication 
as a standard for determining fairness or chicanery. The emphasis of this 
standard is on the rights acquired. The obligation of the U.S. was not merely to 
confirm the Tierra Amarilla grant as a valid grant but to determine the nature 
of the property rights in the grant and confirm these to the rightful owners. How 
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this determination should have been made procedurally is provided for in the 
U.S. Constitution. 

Under the treaty, Mexicans who did not choose to retain their Mexican citizen- 
ship automatically became citizens of the United States, receiving the property 
rights protection of the constitution. The constitution provides in the 14th amend- 
ment “ * * * nor shall any state deprive any person of life, liberty or property 
without due process of law.” Thus due process of law is the procedural standard 
that must be followed in U.S. land grant adjudication. The two major elements of 
due process are: 1) a hearing at which the parties have the right to be heard and 
to cross examine witnesses for the other side, and 2) notice of the hearing to per- 
sons whose property rights will be affected. . 

Looking at the proceedings in the light of the due process standard guaranteed 
by the U.S. constitution, they fail on all counts to meet the test. There was no 
hearing a£ which the witnesses and translators could be eross examined and testi- 
mony given as to the character of the grant as private or community. Neither was 
there notfee given to those living. on the grant that their property rights were in 
jeopardy. Although the petition of Francisco Martinez has the words “notice” 
written at the top it is apparent that no notice was given. In an attempted appeal 
from another surveyor general's report it was decided that “The surveyor general 
is not required to give notice of the examination of private claims under foreign 
grants...these examinations in. his office have been uniformly es parte". Neither 
was he required to hold a hearing. It can now be seen that by dispensing with 
these two requirements of due process the real owners of the grant were deprived 
of property. Without notice or a hearing Francisco was free to indulge his specu- 
Jative tendencies. He was aided by the innuendo in the mistranslations and mis- 
statements of the Surveyor General I have referred to. 

- Whether the suggestion that the grant was private was intentional is difficult to 
prove. Intent is not important under the acquired rights doctrine anyway ; it is 
the protection of these rights that is of paramount importance. Without the 
safeguards of minimal due process it was perhaps inevitable that the chicanery 
of the Martinez family would be accepted and given the sanction of law. 

Two Süpreme Court decisions shortly after the confirmation foreclosed any pos- 
sibility that the settlers on the grant could use the courts to get their land back. 
The first was Tameling v. Freehold and Emigration Co. dealing with the Maxwell 
grant. The logic of this ease has been questioned but its result has never been 
tested in view of the acquired rights doctrine. 

The plaintiff, John G. Tameling was attempting to homestead a 160-acre tract 
within the boundaries of the grant. When faced with an ejectment action by the 
grant owners he argued that since the grant was made under the Mexican Coloni- 
zation Law to two individuals it was limited to 22 square leagues or 96,000 acres 
instead of the 998,780.46 acres patented. This argument was buttressed by the 
fact that Congress in patenting the Las Animas and Rio Don Carlos grants had 
limited their size in aecord with the 11 square league per person limitation. But 
Tameling was. unsuccessful. In a remarkably short opinion written by Justice 
Davis, the court held that the method of fulfilling treaty obligations was the sole 
province of Congress. Congress had provided the Surveyor General System for 
New Mexico and had confirmed the Maxwell grant based on Surveyor General 
Pelham's recommendation. The court then says that if there was a mistake in the 
confirmation it was a matter for Congress and that the courts had no jurisdiction. 
If Congress had. patented. more land than the grantees were eligible to receive 
under Mexican law the patent was to be construee as a new grant by the United 
States. 

The effect of this decision was that the owners of the Maxwell and Sangre de 
Cristo grants received a new grant in the amount of 1,618,764 and 902,780 acres 
respectively from the U.S., and that Francisco Martinez received a grant from the 
U.S. in the amount of 594,515 acres. No standard or guide is mentioned other than 
the act of Congress establishing the Surveyor General System which, as we have 
seen, did not contain the due process requirements of under the constitution. 

By new grants to speculative grant owners the public domain was diminished 
under the acquired rights doctrine. Making a grant to Francisco Martinez had the 
effect of taking away the community grant made to the Tierra Amarilla settlers. 
How could this be justified in light of the treaty and the acquired rights doctrine? 

This was a time when the Supreme Court was battling Congress and the Presi- 
dent for judicial supremacy. 

After Tameling there still remained the possibility of an action based on the 
Treaty and the constitution brought by grant owners who claimed violation of 
their property rights. Such a case was Botiller v. Dominguez, again involving a 
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homestead claim and an ejectment action. The grant in question was the Rancho 
Las Virgenes in California made by the Mexican government to Dominguez's 
ancestor in 1834. This time the homesteader argued that the grant was not valid 
because it had not been presented for confirmation to the California Board of land 
commissioners and no patent had been issued by the United States. The grantee 
argued that since the grant was conceded to be complete and perfect it was en- 
titled to protection by the treaty itself and to require adjudication by the Cali- 
fornia Commissioners was a violation of the treaty. 

The grantee's position had the authority of a long line of U.S. Supreme Court 
cases, the most forceful being Justice Marshall's decision in U.S. v. Percheman, 
under the Florida treaty. Also in his favor were several California Supreme Court 
decisions holding that the California act did not apply to perfect grants. The pre- 
vailing view at the time the treaty was signed was.expressed by Marshall in the 
case of Strother v. Lucas, “* * * neither the law of nations nor the faith of the 
United States would justify the legislature in. authorizing these boards to annul 
pre-existing titles * * * ” 

The opinion of Justice Miller, however, disregarded both the law of Nations and 
the faith of the United States in holding that: (1) the Act of 1851 did apply to 
perfect titles and (2) whether the Act of 1851 violated the Treaty was not for the 
Court to decide. In another abrogation of judicial power, the Court says regarding 
possible treaty violations that : 

It was a matter of international concern which the two states must deter- 
mine by treaty, or by such other means as enables one state to enforce upon 
another the obligations of a treaty. This court * * * has no power to set itself 
up as the instrumentality for enforcing the provisions of a treaty with a 
foreign nation which the government of the United States, as a sovereign 
power, chooses to disregard. 

One might ask in which body of government the faith of United States lies. 

` In Tameling the question of land grant adjudication is a matter that must ap- 
parently be urged by the Mexican government to the U.S. Department of State. 
This doesn't leave much of the property rights guaranties in the treaty. Thus the 
apparent intention of the United States at the time of the treaty negotiation to 
deal with the land grant question unhampered by any standard came to fruition 
in these cases. 

These decisions make it impossible for the courts to correct the errors and treaty 
violations in the Tierra Amarilla and other adjudieations. 

It appears that the only avenue left for redress is Congress. There should be an 
analysis made of the adjudication of all New Mexico land grants with the acquired 
rights doctrine and the due process clause as substantive and procedural guides. 

International law may be the best argument to persuade Congress since the 
rules of international law are created out of the actual practice of sovereign 
states in their relations with one another. It is what countries do, not what they 
say. Ironically, at the time the treaty was signed in 1848 the U.S. was the leader of 
a trend toward liberalizing the rules governing the protection of property in the 
case of state succession. 

The inconsistencies between the U.S. rhetoric found in diplomatic notes and 
court opinion and what was actually done regarding land grants in New Mexico 
is poignant. But sharper still is the inconsistency between what was done in New 
Mexico to acquired property rights of Mexicans and what the U.S. demands from 
other countries regarding the property of its citizens in those countries. At the 
time Julian was attacking New Mexico land grants the U.S. Secretary of State 
wrote the. U.S. ambassador in Chile regarding property of American citizens in 
territory acquired by Chile from Peru: 

The Government of the United States is therefore prepared to insist on the 
continued validity of such titles, as held by citizens of the United States, 
when attacked by foreign Governments succeeding that by which they (were) 
granted. Title to land and landed improvements, is, by the law of nations, a 
continuous right, not subject to be divested by any retroactive legislation of 
new Governments taking the place of that by which such title was lawfully 
granted. 

This is certainly a two-edged sword. 

I have put forth the distinction between settler grants and speculative grants 
and traced these elements in the Tierra Amarilla grant. These two tendencies 
existed in both Spanish and Anglo-American law but Spanish law favored the 
settler grant and American law the speculative grant. The speculative grant was. 
cornerstone of the Santa Fe ring and of the expansionist capitalistic movement it 
symbolized. The Supreme Court was riding this expansionist movement back to 
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the judicial supremacy it had lost when Tameling and Botiller were deeided. 
Is it any wonder the speculative grants prevailed. 

The settler grants were born out of an intimate relationship with and respect 
for land and water. The pueblo in Spain with its common land was the institution 
which fostered this and from whieh grew the body of law known as custom 
regulating the usage of land. To the people of the towns and villages in New 
Mexico, this was in fact the law. AS a California.lawyer and critic of the Botiller 
case said: 

“The fact of the existence of a title. . to land cannot be destroyed by a sweep 
of the pen, nor by the obiter dictum of a learned judge. It would be well to 
remember that a fact eannot be destroyed." 


[From Motive, March 1971] 
LA COOPERATIVA 


(By Valentina Valdez Tijerina) 


[Late last fall, two of us from motive sat on adobe bricks in a yard in rural 
northern New Mexico and discussed this fourth installment of our Liberation 
Life Style series with several staff members of La Cooperativa. While one of the 
women nursed her baby, we drank coffee and occasionally referred in a squabble 
between one of the resident dogs and a pup who apparently was just passing 
through. We decided that Valentina Tijerina would write the article. It reflects 
the unassuming determination of these people, who live and work with a rich 
sense of their own history. This article also holds in print the total mood of that 
afternoon.—Eds. ] 

People talk about how it used to be mas antes in Tierra Amarilla. They talk 
about how people used to work together—how they used to respect each other. 
It was true brotherhood then. I suppose it was the same in the other land grants, 
too. 

In those times, the people used to get together and farm. Nine or ten families 
would get together with their teams of horses and plant acres and acres of land. 
And after it had grown and needed weeding, they would get together to weed and 
eultivate it. When it was time to harvest, they would do that together and all 
share the food. Their crops were good and didn’t betray them. They stored enough 
food until the next harvest, and sometimes even stored enough for two years 
in case of famine. 

If a family needed a house or barn, everyone would help to build it. Everything 
was done communally—even the making of blankets and mattresses, and drying 
and canning food. 

In the winter, there were chores to do such as milking the cows, feeding the 
animals, and chopping wood. When these were done, there was time to visit with 
each other. They would sit around the stoves or fireplaces toasting and eating 
pinon nuts, telling chistes (jokes) or cuentos (stories) to the children, or talking 
about witches and hidden treasures. 

But even though they had happy times, there was also time for respect. When 
someone said he would do something for someone, he didn’t have to write it 
down. That was his word; he would rather die than. break his promise. 

The land was also held communally in the land grants. This type of land grant 
is called ejido. There were no fences on this communal land. People would graze 
as many sheep and cows as they needed on this communal land, without any- 
body saying anything. And even though there were a lot of animals grazing on the 
sierra, the grass was high, as high as a horse’s back, the people say. I’ve heard 
them say that the grass was so high. that you couldn’t even see the animals unless 
you were on horseback. 

The people say that it used to rain and snow a lot more than now. The reason, 
they say, is that there were a lot more animals then than now. They say that 
animals have a lot of electricity on their fur, and that the electricity attracts 
humidity from the atmosphere, making it rain or snow. 

There were a lot of animals then. None of the land was going to waste. Now 
the mountains and hills are bare. There are hardly any animals on them. The 
obey isn’t as high as it used to be, and it doesn’t rain or snow as much as it 
used to. 

Then, the people used to go to the sierra to get wood for building or for fuel, 
but they only took as much as they needed. They weren’t like the lumber com- 
panies that strip and bulldoze all the trees from the mountains, leaving them 
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ugly and bare. The lumber companies care little that they are destroying the 
water reserve because of their greediness. 

Our ancestors combined cultures and learned much from the Indian. The Indian 
taught us how to plant by the moon. The Indian also taught us how to preserve the 
land. (The white man is still trying to teach us how to preserve the land. But he 
has not set a very good example. ) 

The people mas antes had everything they needed. They had their own houses. 
They had enough meat.and food. And most important they had their land. Now the 
people don’t have anything because their land was stolen from them. 

. In 1832, more than 580,000 acres of land belonged to the heirs of the Tierra 
Amarilla land grant. By 1969, the people only had 10,000 acres left. In the San 
Joaquin Land Grant, the heirs owned 500,000 acres in 1806. Today, they have only 
1,411. People ask, “But how could the land be stolen?" It was stolen in various 
ways. 

In California, the land was grabbed up by gold-hungry diggers. In Texas, people 
were evicted or murdered to release the land. In New Mexico, the process in some 
places was slower. Professor Clark Knowlton and Dr. Frances Swadish have 
written about this process in various research papers. The following is taken 
from their research as reprinted in E] Grito del Norte, vol. 1, No. 4, a movement 
newspaper printed in northern New Mexico. 

"A Catholic sister of charity wrote, ‘In the years of Anglo settlement in New 
Mexico, the unsuspieious native Spanish Americans were victimized on every 
hand. When the men from the States came out west to dispossess the poor natives 
of their lands they used many subterfuges. One was to offer tbe owner of the 
land a handful of silver for the small service of making a mark on a paper. The 
mark was a cross which was accepted as a signature and by which the unsuspeet- 
ing natives deeded away their lands. By this means, many a family was robbed 
of all its possessions. ". 

Aecording to these sources, merchants allowed the people unlimited credit from. 
the store. When they couldn't pay, they would collect the land. Texans who came 
to New Mexico in the 1880's were perhaps the worst of all. They brought with them 
violence against the Indo-Hispanos with their traditions of peaceful community 
life. They treated the people as if they had no rights that needed to be respected. 
They drove off the people's cattle and scattered their sheep. Often they just took 
land with their six-shooters, killing people who resisted. 

Through the years the people were cheated out of the land and its abundance 
in various ways. There was a case in Texas where a gringo hired a family to farm 
for him with the agreement that the family would get half the profit from the 
harvest. The poor family worked all summer planting, weeding and irrigating. 
When everything was harvested, the Texan took out his rifle and chased the 
poor family out. The family went to the sheriff, but all he said was that they 
were lucky to be alive. The poor family didn't have a place to go. They had to 
leave their animals behind, carrying with them only a few of their belonging. 

A lot of Indo-Hispanos didn't take this robbery sitting down. Some of the people 
in the villages started fighting. A group called La Mano Negra (the Black Hand) 
was started in Rio Arriba County. In Mora and San Miguel Counties the Goras 
Blancas (White Caps) were started. These groups fought for their rights of 
honor, respect, land, and to hold onto their culture and language. They cut fences, 
burned haystaeks, killed animals of the invaders, and sometimes hanged the men 
who were oppressing and abusing the people. 

Aecording to Professor Knowlton and Dr. Swadish, “The railroads opened the 
west more and more. By the 1880's New Mexico was full of ranchers and lawyers 
known to the Spanish Americans as ‘black vultures,’ for they cheated and fooled 
the people into giving up their lands. 

“Some of the people started taking their demands to the courts. The Anglo 
solution to this threat was simple: hundreds of decuments which might prove 
people’s claims were burned up in mysterious fires, accidentally thrown out in 
trash and so forth!” 

This ring of lawyers introduced the well-known idea of an economic system 
based on competition and “free enterprise.” This idea has destroyed the old vil- 
lage values of cooperation, unity, respect, and honor. 

Some of the land which the lawyers and landgrabbers stole was subsequently 
bought up by the federal government. Now the people have to pay for permission 
from the forest service to graze their animals. They can seldom afford to graze 
more than nine or ten cows on forest service lands. At the same time, the rich 
Texan has maybe 300 head of cattle grazing in the National Forest. The lumber 
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companies get rich on the lumber they take from the National Forest, while the 
people are lucky enough to get a few sticks for firewood. 

The people don't earn enough to buy meat at the store. Yet if they are caught 
hunting deer for food for their families, they: face:a sentence of a five-year im- 
prisonment. They have often watched the Texan who takes his deer-head for a 
trophy and leaves the meat to rot. 

The people have little choice. If you own land, even if it's just five acres, you 
can’t get welfare. If you have a small piece of land for grazing your animals, 
you don't have enough to farm. If you have enough to farm, you don't have 
enough to graze your animals. The people have been Squeezed onto small plots 
of land which is all they own. 

An economie, social, and educational survey by John Berma and Davie Wil- 
liams published in Zl. Gr ito del Norte Vol. 1, No. 2, reports about the quantity of 
land owned by the federal government. “Rio Arriba and Taos Counties together 
contain some 8,111 square miles which is federally owned. This is 69.1 percent 
of their total area." This survey also reports about the poverty of the people in 
the rural areas. “In 1959; almost half of the people (48 percent) in both counties 
received less than $1,000 income a year!” ` 

People who live under these conditions suffer from everything. Their health is 
bad because their nutrition is bad. They can't afford to go to the regular doctors 
and clinies. Because the children are undernourished, they can't learn as quickly. 

This isn't the only reason that their educational level is lower. Since the land 
was taken over, the educational system itself has been bad for the children. Our 
children are taught in school that the white man was the only civilized human 
being that eame to America, and that the people he found here were lazy, 
ignorant savages. We are taught in school only about Davy Crocket, Kit Carson, 
and a blonde-haired Sally, Dick, and Jane. We are told constantly not to speak 
our own language. The educational system teaches us to grow up ashamed of 
ourselves, of the color of our skin, of our parents, and our whole way of life. 

The report by Berma and Williams also states that life in these counties wasn't 
always as bad as it is today. There were huge quantities of eorn and wheat once 
grown on these lands. There were huge herds of cattle. As the report states, “At 
one time there were flocks under single ownership (by members of the communal 
land-grant) which were as large as the present lamb erop of the entire country." 

The thing that I want to point out is that by losing the land, we also lost our. 
culture and language. This is one reason why so. many of our people are juvenile 
delinquents, dope addicts, and aleoholies. These are the most sensitive of people 
who have felt the racism in school, in jobs, and in the movies, and have been 
made to feel ashamed of themselves. The government continues to do investiga- 
tions, spending money to try and figure out why there is so much juvenile 
delinquency, and so many riots, failing ot recognize that they are also responsible. 

These are some of the reasons the Cooperativa Agricola del Pueblo de Tierra 
Amarilla got started. The people wanted to hold on to what little culture and 
language they had left. There aren't too many places in the United States where 
people speak Spanish from birth. 

One of the biggest problems is that our youth must leave the area and go to the 
city to find work. In fact, our people for years have been working.for others—for 
other ranchers and other farmers. They've gone to work in the rich Anglo-owned 
potato fields in Colorado, and the Anglo has done what he wants with our people.. 
He has given them poor living conditions and poor wages. When they come back, 
they've already spent their money just paying the rent and buying food where 
they've worked. The Agriculture Cooperative in Tierra Amarilla, a community. 
owned and operated project, is one attempt to reverse these conditions. 

During the first year of La Cooperativa, which. was begun in 1969, we planted. 
potatoes, wheat, corn, onions, peas, and other vegetables. Some of the land had 
been used for grazing land and hadn't been planted in thirty-five years. The 
ground was so hard that the tractor would almost stand on end when we tried 
to plow it. Some of the land had never been worked and a lot of chamiso (sage-. 
brush) and trees had to be cleared. People from the community donated their 
little plots of land that were scattered all over. Some were as far as ten miles 
away. 

yous volunteers came to help from Denver, San Francisco, and Espanola 
(New Mexico), and we had visitors. from all over the world. All summer long we 
lived in tents, camping in the mountains and cooking in the open air. We really 
enjoyed it except when it rained. After dinner we would chat together around 
the fire. Sometimes we would listen to guitar and sing. 


319 


One of the biggest jobs was weeding the potatoes which were about a mile 
from the camp. We would walk over there, stopping to admire the view on the 
Neh Then we would cross the river, sometimes: getting our feet wet, and begin 

oeing. 

In the middle of that summer we heard that the doctor in Tierra Amarilla was 
putting his clinie up for sale. Dr. Dabbs had just returned from Vietnam where 
he had served with the Air National Guard, and had decided to sell his clinic. 

For three years the people of this area, a distance of 90 miles from Durango, 
Colorado to Espanola, New Mexico, had been without a regular doctor. There was 
à baby clinie open one day a week, but it only treated babies, except in an 
emergency. 

When accidents happened, people sometimes died on the two-hour drive to the 
Espanola Hospital. And the ambulance often takes an hour to get to the scene 
of the accident. People in this area are not in the habit of going to the doctor for 
any litle reason. This is not just because of the distance. Once they get there, 
they are charged more than they can afford. For example, if a pregnant woman 
goes to the clinic or a doctor, she is charged $5 for a visit, $12 for a blood test, 
$12 for a urine test, and an additional eharge for medication. The delivery costs 
$300. At this rate the people are in debt for the rest of their lives. And worrying 
about their debts causes high blood pressure and ulcers. 

The people of the cooperative decided that a doctor was badly needed in the 
area. They decided to buy the clinic and run it as a community owned and op- 
erated clinic. | | 

La Clinica del Pueblo de Rio Arriba was set up to offer the people better and 
cheaper services. For example, if a family can’t afford to pay, they can pay La 
Cooperativa with stock or produce, or do volunteer work at the clinic. But some 
people don't like to.see the poor start something of their own. 

On the night of September 4, 1969, the clinic was burned down by arsonists. The 
people in the community were at the same time sad and furious. A few days be- 
fore, a doctor from San Francisco had come to visit and had given first-aid 
classes to all the members. Two doctors practicing at a public health clinic at 
the Apache reservation in Dulce, New Mexico about 30 miles from Tierra 
Amarilla, had promised to work in the Clinica two days a week. People in the 
community were getting excited over the prospect of having a doctor again. But 
then the fire set us back at least six months. 

Maybe the arsonists thought the people were too poor to rebuild the clinic. 
Maybe they thought the people would get discouraged and not go on with the 
clinic. But to the contrary, the fire only united the people more. Right after the 
fire a 24-hour guard was set up, and the clinie has been guarded ever since. 

Because of the fire company and friends who helped put out the fire, the clinic 
wasn’t completely destroyed. Several attempts were made after the fire to finish 
it off, but because of the guards nothing happened. When people would come to 
see the clinic, they would say, “Who could have done such a thing? Who would 
want to burn the only clinic in this whole area?" One of the guards said that a 
woman came who didn't say anything. When she saw the ruins, she started crying. 

After the fire, we planned to rebuild the clinic right away, but unfortunately we 
ran into problems. The Chama National Bank located about fifteen miles from 
Tierra Amarilla held the mortgage to the clinic and tried to foreclose. We were not 
delinquent on our payments : we had paid three months in advance, but the bank 
just didn't want the community-owned clinic around. Luckily, a few friends who 
support the clinie loaned us money to pay off the Chama Bank and changed the 
mortgage to another bank. This delayed us several months, but finally we started 
rebuilding the clinic, with the insurance money. 

But this didn't stop the powerful Anglos in Chama. When they couldn't take 
the clinic away from the community, they decided to open another clinic in 
Chama. The clinic is run by people who make no attempt to reach out to the poor 
community. 

La Clinica has finally been rebuilt, and has a full-time dentist working through 
Vista. He was prevented from working for several months while the New Mexico 
Board of Health was deciding whether to give him a license. So now the dental 
program is working at full speed. People from all over the county come here to get 
their teeth fixed. People pay according to their ability to pay. If a family is large 
and has a low income, the family is given a discount. 

But we need a license to get medicaid and medicare. La Cliniea would like to 
have a free program but since it has to become self-sufficient, and has lots of 
expenses and plans for new things, like mobile units, etc., we have to charge 
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people. People are really amazed by the low fees the Clinica charges. Getting a 
doctor has been more of a problem . . . The doctors who had promised to come 
from Dulce before La Clinica was burned and donate several nights a week were 
prevented from doing so by their commanding officer. Finally a doctor arrived in 
December and the Clinica began full-time operations in early January. 

In addition to rebuilding La Clinica, work has continued with La Cooperativa. 
The first year's harvest was very good. We planted 60 100 Ib. sacks of potatoes and 
harvested 300 110-lb. sacks of potatoes. This year’s harvest was also good and we 
harvested a good amount of wheat, potatoes, turnips, lettuce, and beets. La Coop- 
erativa is also building housing for volunteer workers and has started a hog farm 
which now has forty-six hogs of assorted sizes. We will butcher the hogs for lard, 
ham, bacon and sausage. We are also trying to raise some for the market. We 
are also trying to open a cooperative store. We have many other plans, one of 
which is a machine shop. 

We have suffered by having our land stolen and our culture raped and our lan- 
guage destroyed. But through La Clinica and La Cooperativa we will go on 
struggling. Viva La Causa! Todo Poder A La Gente! 


Loss or SOUTHWESTERN LAND GRANTS 


(By Professor Clark Knowlton, Sociology Department, University of Utah, 
| Salt Lake City, Utah) 3 


The Spanish Americans are unique among the various ethnic groups found in 
the United States in that they share certain historical experiences with the Ameri- 
ean Indíans. Like the Indians they were conquered in war and foreed to become 
eitizens of the United States. Like the Indians, their personal and property rights 
were guaranteed to them by a treaty that was broken shortly after it was signed. 
Unlike the Indians, they at no time have ever enjoyed the minimal and am- 
biguous protection offered the Indians by a government bureau and by interested 
private organizations.’ 

They were left defenseless before the invading, dynamic, ruthless, legalistic,. 
lawless, and competitive Anglo-American civilization of the 19th century that did 
nothing to prepare them for adequate citizenship; stripped them of most of their 
land; reduced them to the situation of a conquered people without enforceable 
tights, and left them in extreme poverty. 

Under Spanish and Mexican rule there were three basic forms of land settle- 
ment in New Mexico. The first and most important was the community grant and 
eharter. When the grant was awarded, the village site was first laid out with 
plaza, church site, and residential lots delineated. House sites and irrigation land 
were distributed by lots. Each member family received a title to its residential site 
and irrigated land plus the right to graze livestock and to cut timber upon the 
village commons.? | 

The second type of grant leading to the formation of a rural village was the 
proprietary grant made to a prominent individual who promised to secure settlers, 
distribute residential sites and irrigated land, provide for the building of canals 
and dams, construct a church, and secure a priest. The proprietor was the patron 
of the village. He had certain economic rights and could call upon the villagers 
to assist him militarily. 

The sitio was the third type of land grant. It was usually a large personal grant 
made to a prominent individual in return for military, economic, or political 
services. The individual to secure title was required to settle on the land. In the 
course of time as descendants of the original grantee multiplied, many sitios 
became in essence community grants. 

Another form of common land settlement among the Spanish Amerieans during 
the Mexican period and early stages of Ameriean occupation was what could 
be called a social compact. A group of villagers, moving from an overcrowded 
village into an area of possessing usable land, established a village that might 
or might not contain a plaza, divided up the irrigated land and residential sites 
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by lot, and grazed the nearby range. No effort was made to obtain a legal char- 
ter or to record land rights." | MP 

The American conquest found the majority of Spanish Americans living in 
small, autonomous, self sufficient farm villages based upon subsistence agricul- 
ture and grazing activities, providing for their wants through handicrafts and 
barter. Illiterate, the villagers lived from generation to generation relatively in- 
dependent, isolated, and little touched by commerce or by a money economy.* 

The swelling land conflicts that marked Mexican history from 1879 to 1930 
were perhaps inevitable. They grew out of the quite distinet and conflicting pat- 
terns of land ownership and land use. Among the Spanish Americans the 
habitual use of the land was more important than recorded titles. The vast 
majority of them were illiterate. Most families made little attempt to preserve 
whatever written charters or land titles they might have received. Land owner- 
ship was not based primarily upon a written right but upon traditional and 
recognized rights of occupancy respected by their neighbors. There developed 
a tacit division of land based upon land use and prior settlement, kinship, and 
the belief that everyone should have access to land in order to earn a living. 
Grant lands were.usually immune from taxation, and a tax on land was beyond 
the remotest conception of the Spanish Americans. The financial needs of the 
Spanish and Mexican authorities were met by tariffs and by taxes upon harvests 
and livestock increase. If the harvests were poor, taxes were remitted. There did 
not exist any authoritative system of land survey and land boundaries were 
vague and imprecise.’ 

Although the government of the United States committed. through the Treaty 
of Guadalupe Hidalgo to protect property. and civic rights of the Spanish Ameri- 
cans, they were treated aS a conquered and subject people. Even though the 
number of Anglo Americans in New Mexico before the Civil War was small, land 
losses began. A Catholic Sister of Charity resident.in the Territory during this 
period stated that: * 

*In the early years of Anglo settlement in New Mexieo, the unsuspicious and 
naive Spanish Americans were victimized on every hand. When the men from 
the states came out west to dispoassess the poor natives of their lands, they 
used many subterfuges. One was to offer the owner of the land a handful of 
Silver coins for the small service of making a mark on a paper. The mark was 
a cross which was accepted as a signature and. by which the unsuspecting 
natives deeded away their lands. By this means many a poor family was robbed 
of all its possessions." l 

By the 1880's, the number of Americans in New Mexico had increased consider- 
ably. The two groups of Anglos that had the most harmful impact upon the 
Spanish Americans began entering the Territory of New Mexico in large numbers 
during this period; the lawyers and the ranches. One authority estimated 
that one out of every ten Anglos in New Mexico in this period was a lawyer. 
Known to some Spanish Americans as black vultures, they managed to thorough- 
ly entrap these people in the subtle legal technicalities and the mysteries of the 
Anglo law that even today are regarded as a dark and dangerous jungle by 
the Spanish-Americans." 

The lawyers were quick to see what large fortunes could be made from the ob- 
Seure and unregistered titles of the unsuspecting Spanish Americans. Within 
a short period after the Civit War, the Territory of New Mexico fell into the 
hands of groups of unserupulous lawyers cooperating closely together for mutual 
profit. Many of these lawyers within a few years became wealthly and could be 
counted among the largest landholders of the United States. The activities of 
these rings have remained unstudied and in the dark recesses of New Mexican 
history. They counted among their numbers, governors, state supreme court 
Justices, land recorders, surveyors, and other political officials in New Mexico 
and Washington, D.C.? 


3 Data derived from interviews in San Miguel Co., N.M. 
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- The Anglo-Americans with their system of sharp, well-defined land bounda- 
ries, registered titles, and a land system based upon the idea that if there are 
no records there is no defensible title, and an economic system founded on 
competition, a ruthless struggle for wealth, and a permissive lawlessness 
found it impossible to either respect the Spanish-Americans or their political 
or economic rights. Furthermore, with the immigration into New Mexico of large 
numbers of Texans, the harsh Texan attitude toward Spanish-speaking groups 
began to spread among all levels of Anglo-American society in New Mexico and 
in government circles in Washington, D.C. 

The first political shadows cast upon Spanish-American landholdings was the 
congressional act of July 22, 1854, that reserved for Congress the right to pass 
upon private land claims in New Mexico by direct legislative enactment. No pro- 
visions were made for appeal, adverse proceedings, or for surveying boundaries 
of claimed tracts. All land claimants under Spanish and Mexican grants had 
to pay for their own surveys, to undertake and carry forward long and expen- 
sive legal procedures and litigation. Government officials in both Santa Fe and 
in Washington, D.C. usually endeavored to whittle down acreage and to throw 
out genuine Spanish-American land grants on the fiction that they did not have 
a legally perfect title. As Ralph E. Twitchell reports: 

“No claimant could secure congressional affirmation of his title unless he was 
able to spend a long period of time in Washington and abundantly equipped with 
funds to organize a lobby to smooth the passage of a private act confirming his 
land claim.” 

A Spanish-American knowing little English, possessing no funds, unfamiliar 
with Washington, D.C., and with American political and moral folkways and 
mores was almost helpless against Anglo contestants. 

The situation was worsened further by the fact that only two federal land 
offices in early New Mexican history were established in New Mexico; one in 
Santa Fe and the other in Las Cruces. Their existence was unknown to num- 
bers of Spanish-American landholders. Because of distance and difficulties in 
transportation and communication, they were inaccessible to much of the Span- 
ish-American territory. Moreover, the Anglo lawyers resident in urban centers 
and in communication with each other hovered over the land offices, quick to 
bribe officials, and to take advantage of any unregistered lands. 
` In a case in San Miguel County known to the speaker, several Anglo lawyers 
active in polities around the turn of the century agreed to bring suit challenging 
the legality of a large community land grant. The villagers in panic requested 
one of the lawyers to defend their rights. As they had no money, they agreed 
to pay in land. The ease wended its slow way through the courts until eventually 
the state supreme court decided in favor of the village. The lawyer took most 
of the better grazing land and divided it up among the lawyers in the plot. 
Enormous amounts of land were alienated from Spanish-American ownership 
as payment for legal services. Many prominent Anglo lawyers refused to accept 
money for their services demanding that they be paid in land. 

Because of violence and increasing land conflicts, a Court of Private Land 
Claims was established on July 1, 1891, and continued until June 30, 1904. The 
purpose of the court was to adjudicate land titles in New Mexico and Colorado 
originating in Spanish and Mexican land grants. The court consisted of five 
judges from other parts of the nation, a United States Attorney, and other 
Official. All were Anglos and made their decisions upon the basis of Anglo 
law. The court rejected all land grant claims unless they measured up to the 
most rigorous requirements of Anglo procedures and conceptions of land owner- 
ship. Thus in this period, two-thirds of all Spanish-American land claims were 
rejected on the pretext of imperfect titles. 

Many Spanish Americans, caught in the web of a political and judicial system 
that they found impossible to understand, frequently surrendered their lands 
without a struggle when their rights were challenged. Bitter, resentful, and 
unable to defend themselves, thev shrank from all Anglo contacts. To them the 
entire legal process seemed like a giant Anglo conspiracy to steal their 
property without possibility of escape or redress. 

Another aspect of the American political system imposed upon the Spanish 
American that cost them staggering land losses was the American county 
system financed through property taxes. Ignorant of American political customs 
and unfamiliar with the land tax, the Spanish Americans fell. victim to the 
Anglo lawyers and business men and their Spanish-American allies who 
hovered over land tax records eagerly paying taxes on tax delinquent land. At 
times land taxes were juggled to sharply increase taxes until considerable land 
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passed into Anglo ownership and then the taxes were reduced. In many counties 
the small irrigated parcels of the Spanish Americans pay a much higher tax 
per acre than the large ranches of the Anglos even though the financial return is 
lower, Also, in many counties, Spanish-Americans who did pay their land 
taxes were given fraudulent receipts or else the payments were not recorded 
in the tax records of the county. The situation became even more visious in 
1926 when the New Mexican state legislature passed a law that any land remain- 
ing tax delinquent for three years could be sold by the county. If a man paid up 
the delinquent taxes, the land became his. 

With the coming of Anglo ranchers from Texas in the 1880’s and 1890’s, violence 
erupted all over New Mexico and southern Colorado. The unarmed Spanish Ameri- 
cans with their traditions of peaceful community life came to regard the Ameri- 
can cowboys as worse than the Comanches or Apaches. These ranchers treated the 
Spanish Americans as through they were not human beings and had no rights 
that needed to be respected. They refused to accept them socially, dispossessed 
them of their land, scattered their sheep, and drove off their cattle. The Spanish 
Americans could only take refuge in a futile hate that has made the word 
Texan a hiss and a byword throughout northern New Mexico. 

For example, in 1884, cowhands destroyed the home and ranch headquarters 
of Teofilo Trujillo, one of the earliest settlers of San Luis Valley, Colorado. 
Eventually they killed him. Lawless bands of Texans in Lincoln County, New 
Mexico, in 1864 rode through the county killing Spanish Americans, driving 
many off their lands with the threat, sometimes fulfilled, of killing their wives 
and children. They also warned other Anglos against hiring Spanish Americans. 
William A. Keleher states as follows: 

“Many Texans will not allow a Mexican to be einployed on any of the ranches 
in this part of the country; where by threat of violence they can prevent it; 
and that they will go to all lengths and stop at nothing in the shape of perjury or 
misrepresentation to invalidate or to upset titles of Mexicans in the area." 

Another technique used by Anglo ranchers and business men to obtain control 
and ownership of grant lands was to buy up land rights in a grant from a num- 
ber of Spanish-American residents and then graze large herds of livestock on 
the grazing lands. When they became overgrazed and relatively useless to the 
small herds of the Spanish-Americans, the Anglo offered to buy up the grazing 
lands at a low price. If the Spanish-Americans refused to sell, the Anglo took 
the case to court and usually the judge ordered that the grant be dissolved, the 
lands sold, and proceeds distributed to the claimants. Many times, there was 
but one Anglo, by agreement, there to bid on the land. Many banks in Albuquer- 
que financed such Anglo activities in the area. 

There is evidence ot indicate that one of the largest land grants in acota 
New Mexico and southern Colorado was lost through another interesting device. 
A very prominent Anglo lawyer and political figure in New Mexico noticed that 
no claim to the land grant had been filed in the Santa Fe land office. He promptly 
filed claim and published intent in an English-speaking newspaper several hun- 
dred miles away on the other side of the Rocky Mountains. The local inhabitants 
knew nothing about it until many years later when Anglo ranchers began to 
fence their lands. Then violence erupted that has continued until the present day. 

The use of the fence has also been costly. to the Spanish Americans. Many 
Anglo ranchers fenced in large tracts of land. In eastern New Mexico entire 
villages were apt to be enclosed. Once the land was enclosed, intent of claim was 
also filed in English-speaking newspapers, seldom read by the Spanish Americans. 
As the claims. were not apt to be contested, the rancher obtained the land. The 
sheriff evicted the Spanish Americans. | 

The various land activities of the Federal Government in New Mexico have 
caused the Spanish Americans enormous land losses. Millions of acres of land 
traditionally used for grazing purposes in the valleys and. mountains of northern 
New Mexico for many generations were lost when forest reserves were estab- 
lished and land granted to the railroads. The impact of this land loss is still 
felt in the northern villages in New 'Mexico. 

Present forest administrators and forest rangers are apt. to be Anglos and sub- 
consciously or consciously biased against the Spanish-American and his numerous 
small herds of sheep and cattle in favor of the large Anglo commercial operator. 
The rangers even today are trying to persuade or to force the Spanish. Americans 
to leave the northern counties. 

The homestead laws also caused tremendous land loss to the Spanish- 
Americans. Under these laws thousands of immigrants poured into New Mexico 
from Texas, Oklahoma, Arkansas, Iowa, and other states in the 1890's and 
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1900's. They settled on millions of acres used by the Spanish Americans who 
had never registered title. As drought slowly squeezed out the homesteaders, 
the land passed into the hands of local Anglo merchants in payment of accounts 
or for cash. The merchants established large ranches or sold the land to incoming 
ranchers. Either way, the Spanish Americans lost access to the land. 

Anglo merchants also exploited the Spanish Americans directly through their 
control of the local economy. They bought the Spanish-American products such 
as wool, lambs, and cattle at prices set by themselves. They encouraged the 
Spanish-Amerieans to use unlimited credit. At the end of a varying period of 
time, the merchant called for payment of the account. The Spanish Americans, 
unable to pay, lost their land. This process is still at work in many northern New 
Mexican communities. 

The construction of expensive reclamation, irrigation, and flood control projects 
in New Mexico brought about the introduction of a highly commercialized and 
partially subsidized agriculture that cost additional thousands of Spanish Ameri- 
cans their land and water rights up and down the Rio Grande Valley. The 
imposition of heavy water or conservation charges upon land used for subsistence 
agriculture has brought about the replacement of Spanish-American by Anglo 
farmer around Albuquerque and in the Mesilla Valley around Las Cruces. This 
land loss still continues at the present time. 

Oddly enough, the modern requirements of the New Mexico Department of 
Publie Health is eroding away the limited land basis of many Spanish-American 
villages at the present time. Unable to secure public assistance if land is owned, 
many Spanish Americans either abandon their land or sell it at whatever they 
can get and move to town and onto the public welfare roles. 

Since 1854, the Spanish Americans have lost over 2,000,000 acres of private 
lands, 1,700,000 acres of communal land, 1,800,000 acres taken by the state, and 
vast areas lost to the federal government. The impact of this enormous and 
continued land loss has been the collapse of the village economy, the growing 
sense of apathy and futility among the Spanish American farmers, and an ac- 
eelerated cultural breakdown. Juvenile delinquency, increase on family dis- 
organization, continued and rapid rise of welfare roles, and an economic decline 
of the Spanish American counties. Many of these counties are becoming depop- 
ulated as large numbers move to cities in Colorado, California, and Arizona, 
transferring a complex social and ‘economic problem from one state or. county 
to another. 
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Owner Acres Deed reference 
Jose P. Abeyta, c/o Prec. Prin Chama, N. Mex... 160 Bk. 66, p. 165. 
Juan J. Abeyta, Los Ojos, N. Mex_____...._______- 132.5 Tr. Los SENI SEM, sec. 1 Twp. 24N Rg. 4E 
Eleventh C. Alvaro, 918 16th St. NW., Washington, 160 Bk. 70, p. 79 
David E. Archuleta, Cebolla, N. Mex.............. T 1, 383.18 Bk. 84, 2 408-409, 
Felipe A. Archuleta... ooo 116 Sec. 4, T. 26N, RAE NEIX SEINE, lot 1. 
Marina T. Archuleta... ------------------------- 380 Bk. 75, p. 139. 
Bulino Archuleta... Lco. cL l.l... 217 Metes and bounds: N.: Maes S.: Forest E.; Mar- 
tinez W.: Montano 
Mr. Erwin Denzel Eabb. Box 467, Fairview. ........ 640 Sec. 27, Twp. 27N R. .28E EWI. 
Richard A. Babb, Los Ojjs, N. Mex._._.......--__- 319 Twp. 27 ^x R2E, EX. 
Lester Bagwell, Manassa, Colo...............--.--- 1, 974 Bk. 100, 3. 
Clyde Barker, Cebolla, N. Mex. ..................- 232 Lot 4, iy SW sec. 6, TN 26 N., R4E. 
Dwight Baker, Cebolla, N. Mex eva PEE SES EE 686.85 See tax records. 
LUIDGDD CNN 320 N14 sec. 20, Twp. 
Ted Baker, Cebolla, ELIT AAA 316 Sec. 4 T. 26N, ae A K Nes se 4 NW, SEX 
E14 SW14 Sk EM sec. “4 T 
lir sue A. ae and Betty, Hunter Co., Swatzell 640 Sec. 35 127 
anyon, 
Isabel Burns Barton, 526 York, Denver, Colo. ...... 1, 000 Bk. 18, p. 579. 
Mrs. Isabel Barton, 2345 Delaware St., Denver, Colo. - 251 Tr. 2, El Campo Ranch. 
Louia Berry and john McDonald, 7113 Palo Duro, 204.84 Bk. 103—ap 510. 
Albuquerque N. Mex : 
B. C. Berryman, Caballa, N. Mex................-- 2,711 Bk. 40, pp. 488, 528. 
Donald C. Berryman- ------------------------- 2, 400 Bk. 63, pp. 196, 63-96, 60-166, 36-206. 
Vir mas: Binkley, 416 Kraneria, Denver or Box 136, 3, 163 Bk. 8$, pp. 355-356, N- Daggett, S—hrider S— 
ham Brasher, E—J. Trujillo, W—Santa Fe hway. 
xe Margie Black, 414 Southwest 8th Ave., Perryton, 301 Bk: 29, p. '631. 
ex. 
Charlotte Blackmer, Chama, N. Mex............... 2, 831 Willow Creek—per ct. order 925. 


See footnote at end of table. 


Owner 


‘Charlotte Blackmer.............................- 


-Marshall J. Blanton, Los ojos, N. Mex............. 
Richard S. Boyd, Chama, N. Mex.................. 
Jimmy W. Glen, Box 486, Chama, N. Mex...........- 
‘Kenneth Brasher, Box 421, Espanola, N. Mex....... 
razos Lodge Corp., Box 88, Chama, N. Mex____.... 
Wm. and Beatrice. Burbank, Tierra Amarilla, N. 


Mex 
Burns ‘Land Co., c/o Maria Louisa Quarles, Tierra 
Amarilla, N. Mex. 
‘Burns Land Co., Tierra Amarilla, N. Mex.......... 
Burns Land Co., TAL ooo 
T. D. Burns Estates, c/o M. Quarles, T.A........... 
T. D. Burns, Jr. c/o Quarles_._...._....--...----- 
T. D. Burns, Sr., Estat- cote eee eee E ace 
‘Thomas Burns, uarles, Ț.A cools eee ccs 
Evelyn Caranta, 307 West 4th St., Durango, Colo... 
John Carranta, Monero, N. Mex................-.- 
John T. Carranta, Box 38, Limba lan, N. Mex...... 


John Barney-J. T. Caranta, Jr... 
Antonio Casados, neng Amarilla, N. Mex.........- 
Antonio Casados, T. A... ocio 
‘Chama Land & Cattle, 1200 Vaughn Bldg., Dallas, 


Tex. 
Chavez Creek & Cattle Co., c/o Leland Thomas, 
Manassa, Colo. 
Marian Clovirine........ 2.22222 cl Lc Ll lll. 
D. Gale Collins, 354 East Palace, Santa Fe, N. Mex.. 
Phil Corkins, Box 396, Chama, N. Mex............- 
"Willis Cox, Los Ojos, N. Mex. 222-022 
Cram Corp., 105 Fairway Terrace, Clovis, N. Mex... 
Olen Crowley, Chromo, Colo....-.-...-----.------ 
Howard Crowther, Sanford, Colo.__...._...--_.-.. 
Violate K. Dawson, Box 186, Cebolla, N. Mex....... 


Carmen Dominguez, 1101 Pine, Pueblo, Colo_....... 
Alfred Esquieble, Tierra Amarilla, N. Mex.......... 
Alfred Esquibel, Tierra Amarilla, N. Mex........... 
Hipolito Esquibel, T.A............ c. ccc cllc... 
Jose Perfecto Esquibel douaccmpeuni abate acd ods 
Jose Perfecto Esquibel...........-.-.-.--------.- 
Jose P. Esquibel...... 2... cc ll lll lll... 
Lucy Esquibelz o acea cn art re Axe 
Max Esquibel... ocueso mi Su see eens Se 
Pedro A. Esquibel...........-..-..--.--.------.- 


Pedro and Lucy Esquibel, Tierra Amarilla, N. Mex... 
Teofora Esquibel, Tierra Amarilla, N. Mex.......... 
Alfonso Eturriga, T.A_..........------.---.------ 
Alfonso Etturiga, T.A.........-......---------.-- 
Alfonso Etturiga, T.A_.......--..---------------- 
Wn Farris, P.O. Box 148, Williamsburg__..___...-.. 
Wilton M. Fisher, c/o Saul Yager, 902 Enterprise 
Bldg., Philadelphia. 
Adon Garcia eta; Box 233, Espanola. .............. 
Benjamin Garcia......___..............-.-.----. 
Jo. Garcia, Velarde, N. Mex... ooo 
Margret S. Garcia, Antonito, CONG A 
Placido Garcia, Box 127, Velarde, N. Mex .......... 
‘Gen. Investment of New Mexico, Box 8197, Albu- 
querque, N. Mex. 
Frank . Gomez, Lumberton, N. MOX... oe cece. 
Jose Gomez, Dulce, N. Mex....................... 


‘Consuelo Gonzales, Espanola, N. Mex.............. 


Gonzalo Gonzales, Conjilon, N. Mex................ 


T. E. Geneter, A Jones, H. E. Spper; Box 2228, 
Santa Fe, N.M 
‘Leroy E. Hall, 1824 Saint St. NE., Albuquerque, N. 


Mex 
Herman Hays, Mesilla Tract, Esapnola, N. Mex...... 
Heirs of Pablo Quintana, Commerce City, Colo. ...... 
Jack R. Henley, 4522 Sunning Dale NE., Albuquer- 
que, N. Mex. 


See footnote at end of table. 
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Acres Deed reference 


610 


6, 943. 4 


N—Olivas, S—Burns, Les W—Sargent, per 
ct. order 925, bk. 22, p. 1 

Bk. 67, p. 213; 'bk. 53, p. be 

Bk. 82. Da 412; bk. 86, uix 

Mis bk. 68 ra 472 

Bk. 85, 

Bk. 96, 4 13; bk. 67, pp. 359-360. 

Bk 96, p. 73; "bk. 67, p. 359-360. 


Bk. 27-a. 


Bk. 27-a p. 382. 

Bk. 24, pp. NE eie I p. 291. 
Bk. 33, p. 140; bk. 2 Dl 

Part of Hg 37-a pp. 275-276. 

EK. D 5, 


533. 
Bk o i 456-457, 450, 458-9, 460; bk. 57, p 


Bk. Sp . 245. 

Bk. 75, 3 48; bk. 78, p. 463, bk. 91, p. 354. 

E— Martinez, ‘part of Tr. 27 ecd. 

S. p: of Jaramillo Tr. 17 known as Tr. 172, part of 
N. end of Jaramillo Tr. 701, T.A. grant plat. 

Bk. 62, pp. 312, 136. 


Mesa Tract, T.A. Grant, 

Bk. 82, p. 370. 

Bk. 23—a 1.403. 

Bk. 40, p 294; bk. 67, p. 267 

E 26, . 280; bk. 19, 5 me bk. 40, p. 153; bk. 64, 
162-482; bk. 55, p. 302. 

Ad. deed No 956. 

Bk. 70, p. 141. 

a 64, p. 384-5, 


Bk. 45, pp. 217-218. 
EK 45, PP 217-218. 
P. 45, p 
P. 70, p. 14 
P. 4l, p 
P. MS, » 67, p. 393, bk. 77, p. 277; bk. 70, 


Bk 64, pp. 258-259-260; bk. 49, p. 167. 
105-a, pp. 610-611. 

Bk. 92, pp. 22-23. 

Bk. 93, pp. 187-188. 

Bk. 96, Ti 9. 

Bk. 27-11, p. 170. 

Tax d 4539 8, deed 1886. 


Bk. 95, pp. 249-252. 

. 92, p. 202. 
Tr. 38-292, 36-500, 37-540. 
Bk. 57, p. 352. 


Too small. 
Bk. 86, p. 113. 


Bk. 88, ', Pp: 425, 429, 433, 60-485-486; bk. 71, p 

36/171; 21/71; ' 49-4; 22/307 ; 19/168; S ATàn 
18/485; 19/109; 79/345; 18/534; 1 8/535 

N.: Colorado line; S.: M. A. Gonzales; E.: Con- 
tinental Line; W.: P. C. Crowley. 

N.: Gonzales; $.: Sanches; E.: Sargeat Heirs; W.: 
Gonzales; N.: C. Gonzales; S.: Mt; E.: G. 


90/302: 96/303; 96/304; 96/301. 
North of Chama, N. Mex. 

Bk. 86, p. 399. 

Bk. 79, pp. 304-305. , 


vs] 
x 


Owner 
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Acres 


Deed reference 


North Glen, 


_P. 173, tax recs. 


neron Land Co., 1361 East 19th PI., 


olo. 

Arthur F. Hbner, Cebolla, N. Mex.__....__._____-- 
Fred Jaramillo et al., 1341 Valencia, San Francisco. . 
Juran D. Jaramillo, 130 Milton, San Francisco....... 
O. E. Jensen, Manassa, Col0__ ---2---------- 
Vaughn Johnson, ‘Box i67, La Jara, Colo.__._____.- 
Soc a limited partnership; 1210 North Drive, 

ocorro. 


eunte Valley Inc. , 350 East Palace, Santa Fe, 


H. R. Loyd, c/o Jack Blanton, Box 152, Los Ojos__._. 
Rumalddo Lujan, Espanola, N. Mex.......... Seba 
Hilary Luna, 3638 Glenroy, Anaheim, Calif... M 
Casimiro Maes, Espanola, N. Mex................. 
S A. MAE an Jr, ar 22, Manassa, Colo. ......... 


Frank Manzanares, ed Amarilla, 'N. Mex.......- 

Octaviano Manzanares, 1528 Hooper SW., Aibu- 
querque, N. Mex. 

Mrs. Ruben Manzanares, Tierra Amarilla, N. Mex... 

Alfonso C. Martinez, Cebolla, N. Mex.............- 

parole Martinez, c/o Levi Mtz., Tierra Amarilla, N. 


E Martinez 2135 San Mateo NE., Albuquerque, 
. Mex. 

Escolastico Martinez, Lumberton, N. Mex..........- 
Eugene Maritinez, Box 7, Chromo, Colo. ..........- 


Jose L. Martinez, Cebolla, N. Mex................ 
Juan Martinez, Box 175, Tierra Amarilla, N. Mex... 


Levi Martinez, Tierra Amarilla, N. Mex.........-.- i 


Manuel Antonio Martinez, Tierra Amarilla, N. Mex.. 
Miguel Martinez, 614 47th St. Los Alamos, 'N. Mex... 
Manuel G. Martinez, Tierra Amarilla, N. Mex......- 
pamon Martinez, c/o Juan Mtz., Tierra Amarilla, N. 
ex 
Ramon Martinez, Chas Plant, Bloomfield, Mich.....- 
Zebeden Martinez, Lumberton, N. Mex ............ 
Sarah E. Mc. Namara Gaul dc EE Eu M. 
ic id E. McNamara, 4640 Tazt Ave., Alexandria, 


casita Medina, 14A 4th St. East, Randolph AFB, 


James Merhege, Fairview, N. Mex.......---------- 
F. A. Mesta, Antonito, Colo..........--.---------- 
Jose A. Montano, Tierra Amarilla, N. Mex.......... 


Billy Mundy and Jane T. Jackson, Chama, N. Mex... 
Mundy & Koontz, Chama, N. Mex 

W. H. Mundy € Sons, Chama, No 
W. H. Mundy & Sons, Chama, N. Mex.............. 
W. H. Mundy, Sr. eye | aan ee Ee On 
Mundy Patcon, Inc., Chama, N. Mex............... 
Paul and Alice Murphy, Box 264, La Jara, Colo... 
New Mexico Game and Fish, Santa Fe, N. Mex...... 
Gilbert Ortiz, Box 538, Espanola, N . Mex..........- 
Jose F. Ortiz, Route 1, Box 2188, Santa Fe, N. Mex.. 
É. B. Overly, 815 East leth, Odessa, To nor cac 
Doyle D. Parrott, Box 365, Los Ojos, N. Mex........ 
Ellen Peterson, c/o Floyd Mortensen, La Jara, Colo. . 
Mar Peterson, Sanford, p an ae eR 
Paul K. Peterson, La Jara, o (Rie uso IA 
tee Peterson, ae EL RAS A 


Bk. 97, pp. 475-458. 

Bk. 104, p. 365. 

Portion of tract 5, tacd 
E.; Ulibarri; W.: 

Bk. 24, p. 187. 

WD 103—a pp. 177-178. 

Bk. 64, pp. 241-252. 


Bk. ie $15 245-246. 
A. Grant; Bk. 77, p. 150. 
H ede acres tract. 


Bk. 83, p. 377. 
Bk. 89, pp. 139-142. 


N.: Salazar; S.; divide; 
Abeyta heirs. 


Sec. 193. 
Bk. 23ta/15; Bk. 52/300. 
Bk. 100, p. 522 


.100, p. 522. 

Bk. 39, pp. 484-485. 

Bk. 78, p. 548. 

Bk. 10, p. 241. 

See tax/200. 

Part of Tr. 344, Catron sub'd exclusion. 
Catron sub'd to T. A. Grant. 


42-43-44-43 of Tr. 8 of Catron sub’d exclusion. 
Bk. 36/482; 26/16; sec. 27, twp. 27 nr 3E. 


Tax deed 1640—. 


Bk. 78, pp. 492-493. 
SWIANWISEANWA S!^NEX4, sec. 27, twp. 32 
SE. » mu twp. 32N, le. 


Bk. 36 
Bk. 105, 


420. 
‘Court order No. 1460; bk. 36, pl IS 


N. grant; E.: Martinez ; S.: 
Tr. 55—T.A. Grant. 

Bk. 57, p. 90-91. 

Bk. 78, p. 440. 


Bk. 38, p. 372. 
Bk. 97, p. 422. 
Bk. 93, p. 223. 


Drake; W .: Ulibarri. 


"Bk. 93, p. 223. 
Deed a-75, p. 136. 


Bk. 49, p. 216. 
iet SEA: sec. 3, twp. 27; NEl3; SE15; sec. 4 


wp. 2 
Mot Bk. to pp. 75-78. 
Bk. 67, pp. 375-376. 
Bk. 40, p. 615; Bk. 49, p. 446. 
Bk. 63, p. 325. 
Tr. 1-2-3-4 within T. A. Grant per Bk. 49, p. 446 
Bk. 89, pp. 229-230. 
Bk. 19, p. 569. 
Wa, bk. Hol, p. 183, court order 10971. 


Bk. 57, p. 415. 
Bk 7. 


Bk. ya p: rS bk. 43, p. 165. 
Bk. 39, p. 400. ' 


1 Not in grant. 
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THE TIERRA AMRILLA GRANT 


Although it was among the first New Mexico land grants to be confirmed by 
Congress,' the Tierra Amarilla grant made in 1832 was involved in more subse- 
. quent litigation than any other Spanish or Mexican land grant. A review of this 
lawsuit raises questions basie to an understanding of the land grant which have 
never been satisfactorily answerd, either by the courts or by grant scholars. 
Three basic questions were raised though not always answered by the courts: 
1) Was the Tierra Amarilla made to an individual or to a community? 2) Could 
the common lands of the grants be acquired by adverse possession? and 3) Which 
deeds executed by Francisco Martinez, (the patentee of the grant from the 
United States) had priority: a) those to the individual allottees between 1864 
and 1871 or b) the one dated June 1871 purporting to convey the entire grant 
to Francisco Manzanares ? 

1. Was the Tierra Amarilla grant made to an individual or to a community ? 

In many instances land grants were made to individuals for themselves and 
their families. While these grants generally became community grants even- 
tually* at the outset they were considered to be property of the individual 
grantee. ' 

Thus once the conditions of ownership * had been met, the entire grant, or a 
part of it could be sold by the individual grantee. A grant to a group could not 
be sold, except by the group under limited circumstances.* The steps in securing 
a land grant were the same whether a grant was individual or community: 
1). A petition, setting forth the circumstances of the applicant or applicants" 
and a description of the land requested, was filed with the granting official; 2). 
An order was either entered or endorsed on the petition by the granting official 
referring the application to a local official requiring him to report on the merits 
of the request; 3). A report by the local official; 4). A grant by the granting 
effieial including an order directing him to place the grantee(s) in possession 
of the grant. 5). The act of possession in which the local official designated the 


1In this the first Annual Report in 1856, Surveyor General William Pelham recom- 
mended confirmation of the Preston Beck Jr., The town of Tome and the Tierra Amarilla 
zrants. H.R. Exec. Doc. No. 1, 34th Cong., 3rd Sess., 41-542 (18T36). It was not until 
June 21, 1860 that Congress passed a bill confirming these grants. 

2 H.N.D. Land Co. v. Suazo, 44 N.M. 547 (1940) ; Flores v. Bouesselback, 149 F2d 616 
(3rd Cir., 1945) ; Martinez v. Rivera, 196 F2d 192 (10th Cir. 1952) ; Martinez v. Mundy, 
61 N.M. 87 (1956) ; Payne Land and Livestock Co. v. Archuleta, 180 F. Supp. 651. 

3 Land grant scholars are a multi-disciplinary group. Sociologists Frances L. Swadesh 
and Olen E. Leonard have studied the Tierra marilla and San Miguel del Bado grants 
in New Mexico and California historians Donald Cutter and Myra Ellen Jenkins have 
frequently testified as expert witnesses in court regarding New Mexico and California 
grants; historians Lynn I. Perrigo and Lawrence E. Murphy. have contributed to his- 
torical journals (see bibliography); historian Paul W. Gates has written extensively 
concerning work covering all the grants adjudicated in New Mexico and Colorado. 

1<* *.* with but exceptions all grants in New Mexico eventually became community 
grants with the addition of new families." Leonard, The role of the land grant in the 
Social Organization and Social Processes of a Spanish-American village in New Mexico, 
p. 94, Note. 8. An example is the Sebastian Martin grant. Oroginally a grant to an indi- 
vidual, its common lands were sold by a court appointed trustee in a 1907 partition suit. 

5 The usual conditions of ownership were: (1) Occupation of the land within a cer- 
tain period after the making of the grant, see: US v. Elder, 177 US 104, (1900) and (2) 
living on the land for a certain period after initial occupation. Book IV, Title VII, Law 
of the Recopilacion de Leyes de los Reynos de las Indias provides that a settler must 
live and labor on the land for four (4) years. 

6 Mexican Colonization Law of August 18, 1824, in effect at the time the Tierra 
Amarilla was made, provides in Articles 13 “The new colonists shall not transfer their 
property in manos muertos". Escriche’s Diccionario de Legislacion provides the follow- 
ing definition of “manos muertos" and the translation that appears in Appellant’s Brief 
in Chief in H. N. D. Land Co. v. Suazo, No. 4548 before the New Mexico Supreme Court: 

Los poseedores de bienes, en quienes se The possession of rights in everlasting 
perpetua el domino de ellos por no poder dominion by those who could not grant or 
enajerarlos o venderlos. De esta clase eran sell. As an example is the real estate of 
las communidades y mayorazgos. communities and families. 

7The regulations promulgated on November 31, 1828 pursuant to the Colonization 
Law of 1824 provides in section 2: “Every person soliciting lands * * * shall address 
the governor of the respective territory a petition, expressing his name, country, profes- 


sion, (and) the number, description, religion, and other circumstances of the families or 
person with whom he wishes to colonize * * +,” 
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boundaries and performed the customary ceremony of delivering possession 
of the land to the grantee(s). Each of these documents were attached together 
to form one document, called the expediente, and a copy of this, called the 
testimonio, was given to the grantee(s). 

Since the question of whether a grant is an individual or community grant is. 
basically a question of the identity of the grantee(s), we might well start. by 
looking at the petition of Citizen Manuel Martinez for an answer to this 
question. 

The following is the text of that petition in English and Spanish : 

The citizen Manuel Martinez together with eight male children and others who. 
may voluntarily desire to accompany him appears before your excellency in the 
manner most conformable to law and states, that having registered a tract of 
land for cultivation and pasturage situated on the banks of the Chama river, 
and known as the Tierra Amarilla, bounded on the east by the range of moun- 
tains on the west on a line with the mouth of the laguna de los Caballos, on the 
north by the Navajo river, and on the south by the Nutrias river. I pray your 
excellency to have the kindness to lay this, my petition, before the most excel- 
lent territorial deputation, for the purpose of obtaining from its excellency the 
proper grants in the name of the sovereignty of the Mexican nation, to which. 
grant is solicited by the petitioner, as he is satisfied that it will injure no third 
party much less any community, being distant from the borders of the jurisdic- 
tion of Abiqui, where I reside, about seven leagues, more than less. 

The present petition has no other object than that of improving my condition 
and although I am the proprietor of certain tillable land within this jurisdiction 
it is evident that they are so old, and so much impoverished and worn, that with 
the most exquisite labor they will not produce a sufficient crop for our necessary 
subsistence. 

Therefore, through your excellency I pray and request its excellency to accede 
to my petition, so that on the day when fate shall cut asunder the threads of 
my life it may be terminated with the means of procuring their subsistence 
without the necessity of sacrifice and enxities which cost a great deal, and are 
of no benefit, I swear, & c. 

(S) MANUEL MARTINEZ. 
ABIQUIU, April 23, 1832. 


Sor Gefe Politico: El C. Manuet Martinez en union de ocho hijos varones y 
algunos otros que voluntariamente me quieren acompanar, ante VS. como mas 
arreglado a derecho proceda, parezco y digo. Que habiendo registrado un terreno 
para labor y pasteo de biened de campo, situado a las margenes del Rio de 
Chama, y conocido por el nombre de la Tierra Amarilla, cuyos linderos son: 
Por el oriente, la cordillera de la sierra; por el poniente, la lines del Puerto 
a la Laguna de los Caballos; por el norte, el Rio de Navajo; y por el sur el 
Rio de las Nutrias; suplico a VS, tenga la bondad de elevar esta mi solicitud 
al conocimiento de la Exma. Diputacion Territorial a efecto de que se serva 
concederme la. correspondiente merced, a nombre de la soberania de la Nacion 
Mejicana, a que tenemos el honor de pertenecer; y cuya gracia solicita el im- 
petrante, por estar satisfecho de que no resulta perjuicio de tercero, ni mucho 
menos de comunidad, respecto de hallarse separado de los confines de esta juris- 
diccion de Abiquiu, de donde soy vecino, cosa de siete leguas, mas que menos. 

La presente solicitud, no lleva otro objecto que el de mejorar de situacion : 
pues aunque en esta jurisdiccion disfruto algunos terrenos para labor, es evidente 
que aquellos se hallan tan dementados, envejecidos, y casados, que ya el es mero 
mas esquisto ; y el trabajo mas laboriosos, no basta para. cosechar siquiera lo: 
muy preciso. 

En tal virtud y a SE: por conducto de VS, pido y suplico. se sirva accéder a 
mi solicitud : para que el dia que la parca corte el holo a mi vida, esta 1a termine 
con el consuelo de que dejo a mi familia un curso para subvenir a su subsistencia, 
sin necessidad de sacrifieios y afanes de mucho costo, y ningun provecho. Juro, & c. 

(S) MANUEL MARTINEZ. 


Both the English and Spanish versions of the petition are reproduced here- 
because of a controversy over the translation. The English version above is be 
official translation by David V. Whiting of the Surveyor General's office. 
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It has been alleged * that the verb me quieren in the fourth line was mistrans- 
lated into the subjunctive “should desire”, leaving the impression that “the 
others” referred to were not then in existence. It would appear that the correct 
translation is the one agreed upon by the parties in the Suazo case and included 
in the stipulation of facts:° “and others who voluntarily desire to accompany 
me”. This translation gives the sense of a definite group of prospective settlers 
then in existence. This distinction becomes important in determining the char- 
acter of the grant as individual or community. 

Spanish as well as Mexican law did not contain a clear cut distinction between 
individual and community grants." Apparently the distinction did not become 
important until the coming of the anglo, for it is the United States court decisions 
that the test of à community grant is set forth." In the Barela case the test is 
stated as whether the grant “was with a view to settlement in which all who 
were willing to join in the common enterprize wete entitled to receive allot- 
ments” 

A reading of the petition with the translation “and others who voluntarily 
desire to accompany me” tends to support the view that what was contemplated 
was a settlement in which individual allotments would be given to the algunos 
btros (literally some others) “who were willing to join in the common enter- 
prize." As the court says in Barela * “it matters not that the petition for the grant 
was in the name of only two or three individuals, for it was not an uncommon 
thing for one or more to appear as the representatives of a body or a number of 
persons." If there is any doubt from the petition about the nature of the pro- 
posed grant, the remaining grant documents tend to clarify the question. 

On April 25, 1832, Governor Abreu submitted the petition to the territorial 
deputation which in turn, on the same day referred it to officials of the ayun- 
tamiento of Abiquiu. On May 15, 1832 the Abiquiu officials made the following 
recommendation : 

“In compliance with the decree of his excellency, the political chief, dated 
April 25, and the resolution of the most excellent territorial deputation requiring 
the eorporation to report on petition of the citizen Manuel Martin in reference to 
the lands he desires to possess with his children, and other residents who may 
accompany him, in session of today, after having well diseussed and meditated 
the matter, they are of the opinion that the lands solicited by the petitioner are 
of excellent quality having an abundance of pasture, water, wood, and capable 
of supporting five hundred families without property, and without any injury 
to third parties, leaving the pasture and watering places, free to all the inhabitants 


8 Voz de la Alianza. 

? H.N.D. Land C. V. Suazo. pafe 1, note 1. where the plaintiff filed a complaint to quiet 
title to a portion of the common lands of the grant, a group of 600 families living on the 
grant and claiming rights to the common lands formed the Tierra Amarilla Merced Cor- 

ration and hired attorney Robert Hoath La Follette to represent them. La Follette 

led an answer and cress-complaint on behalf of 219 individuals, contending first, that 

they claimed rights in the common lands as descendants of the original settlers of a 
eommunity grant. Secondly, they claimed such rights on the basis of 117 deeds executed 
between 1864 and 1871 and recorded within a few years of their dates of execution. A 
ou pianon, or facts entered into by the parties contains a good summary of the history 
O e grants. 

10 See Appendix A for a brief discussion of Spanish and Mexican law relating to land 


grants. 

1 The United States Supreme Court in effect refused to recognize the community land 

ant as it existed under Spanish and Mexican law. The Court of Private Land Claims 
rst held that title to such a grant was in the community as to the entire EAR On 
appeal by the government the Supreme Court held that the community had title only 
to their individual allotments and that title to the common lands was in the sovereign. 
Thus by succession the United States and not the claimants owned the common lands. 
(Interestingly enough, the court makes no mention of prior supreme court decisions 
holding that under international law as well as the express terms of the Mexican treaty. 
The United States was bound to respect property rights whether they amounted to a 
fèe simple title under Anglo-American law). Prior to the establishment of the Court 
of Private Land Claims, Congress confirmed sixteen community grants based on recom- 
mendations of the Surveyor's General. It is the following later cases, discussing the 
nature of these congressional confirmations, which are referred to in the text: 
G ( oy aaa v. Unknown Heirs of Juan Barela, 16 N.M. 660, (1911) (The Town of Tome 

rant) ; 

(2) Reilly v. Shipman, 266 F. 852. (Sth Cir., 1920), The Town of Anton Chico Grant; 

if 3) HU Pru, 292 F. 598, (C.D,N,, 1923), The Town of Belen Grant. 

i age La H ^ l 

7 Bond v, Barela, ..- qua : 

No'rE.—The Territorial Deputation was the legislative body of New Mexico during most 
of the Mexican period. It consisted of seven deputies (vocalles proprietarios) elected by 
an electoral junta. The governor (jefe politico) served as its president and secretary. 
Lansing B. Bloom New Mexico under Mexican Administration 1821-1846, Old Santa Fe. 
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of this jurisdiction of Abiquiu, the pastures common. Therefore, if its excellency 

Sees proper to grant the possession, there is no opposition from any third party. 

This is‘all they can report concerning the matter." ; 
| “PABLO YGNO GALLEGOS, 
JOSE MARIA CHAVEZ, 
FRAN'CO ANT'O ATENCIO, 
JOSE ANT'O MARTINEZ, 
ANT’O MIERA.” 

C “ANTONIO ABAD DURAN, Secretary.” 


Again, there is a question about the official translation of the Surveyor General's 

Office. The Spanish “por ser los pastos communes” instead of being translated as 
underlined above was rendered as “because pastures are public lands" in the 
stipulation of facts in the Suazo case.* The latter translation emphasizes the 
total impression of the “ayuntamiento’s” report that the grant was to be a 
community grant. Also, there is the language “the lands he desires to possess with 
his children, and other residents who may accompany him." The translation 
agreed upon in the Suazo case of *and other residents who accompany him", 
implies a certainty that other vecinos will accompany him as against the “may 
accompany him." Even without these obvious mistranslations, the grant's intended 
character as community is clear from the reference to “an abundance of pasture, 
water, wood and capable of supporting five hundred families". 
. Martinez objected to the provision, that the pastures and watering places be in 
common with the Abiquiu jurisdiction, on the grounds that these lands were 
essential to their livlihood and such a provision would lead to disputes. Never the 
less on July 20, 1832 the grant was made by the provincial deputation in the 
following language: l 

“The most excellent đeputátion in session of yesterday, in view of the fore- 
going petition, have pleased to approve the following articles : 

“1. The tract of the Tierra Amarilla is granted to the petitioners with the 
boundaries set forth by them. 

“2, The constitutional justice of Abiquiu will proceed to make said grant, 
delivering to each one of those who may unite with the petitioners a certain num- 
ber of varas in which, in his opinion they can sow, by a prudent calculation, four 
or five fanegas of wheat, executing to them a deed of grant therefore. 

. “3. That the pastures, watering places, and roads, shall be free, according to 
the custom prevailing in all settlements. 

“4. That the secretary of its excellency shall deliver the proceedings in the 
matter to parties, providing them with the proper notice of what has been done, 
in order that.it may be presented to the justice of the aforementioned place, who 
shall proceed as there in required. I have complied with what has been resolved." 


“ABREU, Secretary.” 


. From the language of the grant it can be seen that it was clearly intended to be 

a community grant. Article 1 states that “the tract . . . is granted to the peti- 
tioners”, indicating that Manuel Martinez was not the sole grantee. Article 2 
directed the alcalde of Abiquiu to “deliver to each one of those who may unite 
with the petitioners a certain number of varas”. This would seem to be right on 
with the test of a community grant in the Barela case Y i.e. was the grant made 
*with a view to settlement in which all who were willing to join in the common 
enterprize were entitled to receive allotments." Finally there is the provision in 
Article 3 for common usage of pastures, watering places and roads. If the grant 
was intended to be an individual grant there would be no need for this provision. 
Common lands for pasture and other uses was the keynote of the community 
grant. Other community grants referred to in the Barela case have similar provi- 
sions. The Fernando de Taos grant provides "that the pastures and watering 
places are common” * and the San Miguel del Bado grant contains the provision 
“the tract aforesaid has to be in common." * 


14 The ayuntamiento was the local governing body or two council authorized for 
towns having a population of at least 1,000. It was composed of two councilmen 
(regidores) elected by the citizens, two magistrates (aleldes de barrio en alcaldes con- 
stituctonal) a secretary and an attorney. The latter post was omitted as there was 
only one attorney in New Mexico at this time. Simmons Marc., Spanish Government in 
New Mexico. ; 

15 See page 4, note 4. 

: 16 Ibid. p. 683. 

17 Ybid. p. 670. 
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Since the Tierra Amarilla grant was clearly a community grant it is somewhat 
surprising to find that the United States courts have consistently held it to be a 
private grant. There are at least three reasons for this. First there was the 
peculiar system for land grant confirmation under the Surveyor General of New 
Mexico. Second were the Tameling ? and the Botiller ? cases. And third was the 
simple fact that the petition to the Surveyor General for the confirmation of the 
Tierra Amarilla grant was filed by Manuel Martinez rather than the Town of 
Tierra Amarilla. 

A, THE SURVEYOR GENERAL SYSTEM 


The office of the Surveyor General of New Mexico was established by Congress, 
July 22, 1854, as an alternative procedure for settling land grant claims since the 
Board of Commissioners established in California had met with so much 
criticism. 

A judicial approach was rejected for New Mexico since the three territorial 
federal, district courts having jurisdiction over the entire southwest were too 
busy to take on additional responsibility. (The judges of these courts rode circuit 
and also sowed as judges of the New Mexico Supreme Court.) Congress reasoned 
that the Surveyor General was the logical official to handle the matter since the 
most difficult problems involved boundaries. 

The Act of July 22, 1854 provided in part: 

“* * * it shall be the duty of the surveyor-general * * * to ascertain the origin 
nature, character and extent of all claims to land under the laws, usages and 
customs of Spain and Mexico. He shall make a full report of all such claims * * * 
with his decision as to the vaidity or invalidity of each * * * which report shall 
be laid before Congress * * * for such action as may be deemed just and 
proper * * wa 

However, the procedure did not work out as had been anticipated. Prior to 1863, 
the established procedure was for grants to be officially surveyed only after their 
confirmation by Congress ; thus Congress had no way of knowing the area covered 
by the grants. This problem was compounded by the Act of May 30, 1862 * which 
required grant owners to pay the cost of surveying their lands, since the survey 
was still not made until after confirmation. As a result of protests by grant owners 
that requiring them to bear the expense of separating their land from the public 
domain violated the eight article of the treaty of Guadalupe Hidalgo which pro- 
vided that grantees were not to be subjected to “any contribution, tax or charge 
whatsoever," ™ Congress repealed the Act of May 30, 1862 on February 18, 1871. 

Thus for the first time the surveyor general adopted the policy of running 
a preliminary survey when a claim was recommended for confirmation thus 
giving Congress reliable information concerning the quantity of land within each 
claim. Although the preliminary surveys were paid for by the government, 
claimants were required to put up a deposit in an amount equal to the cost of 
the survey, which would be forfeited if the claim was not confirmed. 

But the confirmation of the Maxwell and Sangre de Cristo Grants, by Congress, 
with out any knowledge of their areas, pointed out the insufficiency of the 
Surveyor General’s system. Even after the act of May 30, 1862 Congress through 

its committee on Private Land Claims did not have the facilities to conduct 
independent investigations into the validity of land grants. In addition, each 
of the Surveyor’s General, beginning with William Pelham, had pointed out 
the need for further legislation to solve the problem. Pelham’s report of Septem- 
ber 30, 1855 to the Commissioner of the General Land Office is typical: “I re- 
spectfully recommend further legislation on the subject, as the present law 
has utterly failed to secure the object for which it was intended.” 

In view of this well recognized failure of the Surveyor General system, it 
is somewhat strange to find the supreme court holding that the report of the 
Surveyor General, even when shown to be in error, was conclusive and could 
not be inquired into by the courts. This was the holding of the famous Tameling 
case involving the Sangre de Cristo grant, which was confirmed by the same 
Act of Congress which confirmed the Tierra Amarilla Grant. 


18 Tameling v. United States Freehold - o On Co., 93 U.S. 
19 Botiller v. Dominguez. 644. 130 U.S. 238 (1888). 
22 Chap. 103. 10 Stat. 308 (185%). 
31 Chap. 90, 12 Stat. 410 (1862). 
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TIERRA AMARILLA LAND GRANT TESTIMONY RECEIVED 


NEW MEXICO—NO. 1-48 
Translated from Spanish 


(Equivalent to seal third, for the years 1832 and 1833) 


To Sir Political Chief: The citizen Manuel Martinez, together with eight male 
children, and others who may voluntarily desire to accompany him, appears 
before your excellency in the manner most conformable to law, and states that 
having registered a tract of land for cultivation and pasturage situated on the 
banks of the Chama River, and known as the Tierra Amarilla bounded on the 
east by the range of mountains, on the west by a line with the mouth of the 
Laguna de los Caballos, on the north by the Navajo River, and on the south 
by the Nutrias River. I pray your excellency to have the kindness to lay this, 
my petition, before the most excellent territorial deputation, for the purpose of 
obtaining from its excellency the proper grants in the name of the sovereignty 
of the Mexican nation, to which we have the honor to belong, which granted 
is solicited by the petitioner, as he is satisfied that it will injure no third party, 
much less any community being distant from the borders of the jurisdiction of 
Abiquin, where I reside, about seven leagues more or less. 

The present petition has no other object than that of improving my condition; 
and although I am the proprietor of certain tillable land within this jurisdiction, 
it is evident that they are so old, and so much impoverished and worn, that 
with the most exquisite labor they will not produce a sufficient crop for our 
necessary subsistence. 

Therefore, through your excellency, I pray and request its excellency to accede 
to my petition, so that on the day when fate shall cut asunder the thread of my 
life, it may be terminated with the assurance that I leave my family with the 
means of procuring their subsistence with out the necessity of sacrifice and 
anxieties which cost a great deal and are of no benefit. I swear &c. 


MANUEL MARTINEZ, 
ABIQUIU, April 23, 1832. 
ABIQUIU, May 15, 1832. 


In compliance with the decree of his excellency, the political chief, dated 
April 25, and the resolution of the most excellent territorial deputation, re- 
quiring the corporation to report on the petition of the citizen Manuel Martinez 
(sic) in reference to the land he desires to possess with his children, and other 
residents who may accompany him, in session of today, after having well dis- 
cussed and meditated the matter, they are of the opinion that the lands solicited 
by the petitioner are of excellent qualities, having an abundance of pasture, 
water, and wood, and capable of supporting five hundred families without prop- 
erty, and without any injury to third parties, leaving the pasture and watering 
places free to all the inhabitants of this jurisdiction of Abiquiu, the pastures 
common. Therefore, if it its excellency sees proper to grant the possession, 
there is no opposition from any third party. This is all they can report con- 
cerning the matter. 

FABLO GN'o GALLEGOS, 
JOSE MARIA CHAVEZ, 
FRAN'CO ANT'O ATENCIO, 
JOSE ANT'O MARTINEZ, 
ANT’O MIERA. 

ANTONIO ABAD DURAN, Secy. 


Most Excellent Sir: The citizen Manuel Martinez, resident of the jurisdiction 
of Abiquiu, concerning the petition pending before your excellency, asking for 
a grant of land, respectfully states that its excellency having been pleased to 
resolves in session of the 25th of April last that my petition be referred to the 
respectable corporation if this place, to report concerning the matter; but as 
said corporation has made no positive objection to the grant I solicit, on the 
contrary they state that the fertility of the soil is in their opinion capable 
of supporting as many as five hundred families; but as they place limits to the 
legitimate possession there of, remarking, leaving the pasture and watering 
places free to all the inhabitants of this jurisdiction of Abiquiu, I am com- 
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pelled to renew my application to your excellency, stating that the land I solicit 
in fee being distant several leagues more than less from Abiquiu, and its en- 
virons, it would be more injurious than beneficial to me, as what is reduced to 
private property cannot be common for this purpose. The boundaries of the land 
are established without presenting the use of pastures, watering places roads 
and highways to any individuals who may journey with his stock, &c. to other 
vacant places that may not be held as private property by one or more individuals 
as that which I have petitioned for. It would certainly be unjust that the stock- 
raisers of Abiquiu should proceed to establish permanent stock ranges within 
the limits of the property I seek to obtain, under the guarantee that the grant 
was made on.condition that the pasture and watering places should be common 
with those of Abiquiu, to be freely used to the injury of the proprietors, which 
. will have no other tender than that of causing endless disputes and difficulties— 
that which is held in common being of no one individual. In view of which, 
1 pray and request your excellency to be pleased to take into consideration the 
reasons set forth in this petition, in order that if the graciousness of its excel- 
lency be pleased to grant my petition, I may be furnished with a copy of all 
that has been done to answer as a titled on security in the future or as its 
excellency may best determine in the matter, grace being what I pray, for, 
I swear &c. 
MANUEL MARTINEZ, 
ABIQUIU, July 16, 1832. 


Book 1, p. 4— Office of the Secretary of the most excellent territorial deputa- 
tion of New Mexico, Santa Fe, July 20 1832. 

The most excellent deputation in session of yesterday, in view of the foregoing 
. petition, have been pleased to approve the following articles ; 

1. The trace of the Tierra Amarilla is granted to the petitioners with the 
boundaries set forth by them. 

2. The constitutional justice of Abiquiu will proceed to make said grant, de- 
livering to each of those who may unite with the petitioners a certain number of 
varas in which, in his opinion they can sow, by a prudent calculation, four or 
five fanegas of wheat, executing to them a deed of grant therefor. 

3. That the pastures, watering places and roads, shall be free, according to 
the custom prevailing in all settlements. 

4. That the secretary of its excellency shall deliver the proceedings in the 
. matter to the parties, providing them with the proper notice of what has been 
done, in order that it may be presented to the justice of the aforementioned place 
who shall proceed as therein required. I have complied with what has been 
resolved. 

ABREU, Secretary. 


(This is followed by an affirmation that the document is a correct translation 
_ and true copy by David V. Whiting, Translator, on Aug. 25, 1856 and by Wm. 
Pelham, surveyor general of New Mexico, Sept. 30, 1850.) 


Bartolome Archuleta, Antionio Quintana, Salvador Valdez, and Jose Ygnacio 
Suazo, being duly sworn, answered to the interrogatories propounded to them 
. inthe following manner, viz: 

Question. Do you know if Manuel Martinez ever held a grant, tract or parcel 
of land called the Tierra Amarilla, and bounded on the north by the Navajo 
River, on the south by the Nutrias River, on the east the mountain range, and 
on the west on a line with the mouth of the Laguna de los Caballos ? 

Answer. He did have such a grant. 

Question. Did Manuel Martinez, the father of the present claimant, have 
possession of the land granted, and for how long a period? 

Answer. He occupied the land with his stock from the time the grant. was 
made up to his death, whenever the Indians were quiet, and his children have 
occupied since when the Indians were not at war. 

Question. How many years more or less, has the land been occupied, from the 
time the grant was made, up to the time the stock was last upon the land? 

Answer. The land has been occupied off and on by the grantee and his heirs 
with their stock, from 1832 until about two years since, making about twenty-two 
years more or less. 
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Question. Was Manuel Martinez put in possession by the constitutional alcade 
(sic) of Abiquiu, according to law, when the grant was made; and if not, state 
the reason why it was not done? 

Answer. In consequence of the hostilities of the Indians, and the danger 
incurred in leaving the settlements, the alcalde did not proceed to place them 
in possession, as required by law; but so soon as hostilities ceased, the grantee 
took possession of the land with this land with his stock. 

BARTOLOME ARCHULETA 
(His mark) 

ANTONIO QUINTANA 
(His mark) 

SALVADOR V ALDEZ 
(His mark) 

JOSE YGNACIO Suazo 
(His mark) 


A AA” 


Witness: A.P. WILBAR, 
Davip V. WHITING. 


Sworn and subscribed before me, this 22nd day of August 1856. 


Donaciano Vigil, being duly sworn according to law, declares and says that the 
signatures of Santiago Abreu, politieal Chief, and Ramon Abreu, secretary of 
the most excellent territorial deputation of New Mexico, affixed to the grant 
made to Manuel Martinez, on the 20th day of July 1832, are the genuine signa- 
tures of the individuals therein signed, as political chief and secretary aforesaid. 

Francisco Martinez, present claimant, heir of Manuel Martinez, original 
grantee. 

This claim was filed in this office the 25th of August 1856. 

On the 28rd day of April, 1832, Manuel Martinez, petitioned Santiago Abreu, 
political chief of the Territory of New Mexico, for a certain tract of land situ- 
ated in the county of Rio Arriba, called the Tierra Amarilla, and bounded on 
the north by the Navajo River; on the south by the Notrias River; on the east, 
the mountain range ; and on the west, the mouth of the Laguna de los Caballos. 

On the 15th day of May 1832, this position was referred by the political chief 
to the most excellent territorial deputation, who on the same day referred it to 


the corporation of Abiquiu, requiring it to report on the propriety of making 


the grant as prayed for by the petitioner. 

On the 15th day of May 1832, the corporation of Abiquiu, reported favorably 
on the petition, requiring however, that the pastures and watering places should 
remain free, for the benefit of the inhabitants of Abiquiu. 

On the 16th of July, 1832 Manuel Martinez petitioned anew the political chief, 
objecting to the pastures and watering places as being excepted. 

On the 20th day of July 1832 the most excellent territorial deputation granted 
to Manual Martinez and those who should accompany him the land petitioned 
for under certain conditions therein contained, and directed the constitutional 
justice of Abiquin to place the parties in possession of the land so granted, 
leaving the pastures, watering places and roads, free according to the customs 
existing in every settlement. | 

The action of this office is taken on the original documents filed by the claimant. 


The signatures, by the testimony of Donaciano Vigil, are proven to be genuine. 


The absence of the certificate of the justice of Abiquiu does not invalidate the 


grant; the testimony presented in the case showing that the justice of Abiquia 


proceeded to return to Abiquiu on account of the hostilities of the Indians. 


The testimony also shows that the original grantee and the present claimant 


have been in the peaceable and quiet possession of the land for a period of 
twenty-two years. 

The provincial deputation was authorized by the laws of the republic of Mexico 
to make donations of land to individuals; and this cane being covered by the 
treaty of Guadalupe Hidalgo and decision of the Supreme Court of the United 
States, in the ease of J. C. Fremont vs. the United States, the grant made to 
Manuel Martinez, of which Francisco Martinez, is the present claimant, is 
deemed by this office to be a good and valid grant; and the Congress of the 
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United States is hereby respectfully recommended to confirm the name, and 
cause a patent to be issued therefore, by the proper department, and the land 
embraced within the boundaries set forth in said grant to be surveyed. 


WILLIAM PELHAM, 
Surveyor General of New Mexico, 
Santa Fe, New Medico, 
September 10, 1856. 


LEGAL THEORIES NOT RAISED IN CASES CONCERNING THE T.A. GRANT 


1. The Treaty of Guadalupe Hilalgo was self-executing.—Under international 
law there are two kinds of treaties, self-executing and non-self-executing. As 
applied to land grants this means that if self-executing the language of the 
treaty itself would confirm to Mexicans the property which they owned without 
the necessity of any further action by either congress or the courts; if non-self- 
executing congress must enact legislation to implement the treaty. Another way 
of stating this distinction, if self-executing the treaty becomes effective when 
signed if non-self-executing it is viewed as an agreement to take further action 
to confirm property. 

In determining whether a treaty is self-executing the cases have looked at the 
language of the treaty to determine the intention of the two governments. The 
question arose first in regard to the Treaty with Spain in 1819 involving the 
Louisiana Purchase. Article VIII of this treaty provided: “all grants of land 
made before the 24th day of January, 1818, by his Catholic majesty, or by his 
lawful authorities, in said territories ceded by his majesty to the United States, 
shail be ratified and confirmed, to the persons in possession of the lands.” The 
italicized language was held by the U.S. Supreme Court to be non-self-executing 
in Foster v. Nelson, 27 U.S. 253 (1829). Justice Marshall there said “It does not 
say that those grants are here by confirmed". The criteria established for deter- 
mining whether a treaty was self-executing was whether the words of the treaty 
indicate the need of further legislative action. 

Ironically, the same Supreme Court justice held the same words of the same 
treaty to be self-executing four years later in U.S. v. Percheman, 32 U.S. 51, 
(1833). The difference here was that the Spanish version of the treaty was re- 
translated to read “all grants of land ... shall remain ratified and confirmed 
to the persons in possession”. Justice Marshall attempted to extricate himself 
from the inconsistency of these two decisions as follows: “No violence is done 
to the language of the treaty by construction which confirms the English and 
Spanish to each other; although the words “shall be ratified and confirmed” are 
property words of contract, stipulating for some future legislation, they are not 
necessarily so; they may import that “they shall be ratified and confirmed by 
the force of the instrument itself. When it is observed that in the counterpart 
of the same treaty, executed at the same time, by the same parties, they are used 
in this sense, the construction is proper, if not unavoidable.” 

With this background, we can view the treaty of Guadalupe Hidalgo which 
was never construed by the courts in this context. Article VIII of the treaty 
provides in part: 

“Mexicans now established in territories previously belonging to Mexico * * * 
shall be free to continue where they now reside, retaining the property which 
they now possess * * * without their being subjected * * * to any contribution, 
tax or charge whatsoever." 
and 

“Property of every kind, now belonging to Mexicans not established there, 
shall be inviolably respected.” 

The following is the Spanish version of the latter clause: 

“Las propiedades de todo genero existentes en los expresados territorios. y 
que pertenecen ahora a mexicanos no establecidos en ellos, seran respetadas 
inviolablemente.” 

From either version it is clear this treaty provision was intended to be self- 
executing. No mention is made of confirmation or ratification. There is legis- 
lative action necessary to implement the provision. Rather the words used im- 
port judicial and political respect for the property of Mexicans in the ceded 
territory. 
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ANALYSIS 


If the treaty is self-executing then all valid land grants were confirmed by 
the treaty. ‘Thus, the T.A. grant would be confirmed as a community grant by 
the treaty itself, and the subsequent action at congress confirming the grant as a 
private or individual grant would be null and void. 

The major problem with this theory is the ease of Botiller v. Dominguez, 130 
U.S. 238, (1888) involving a California grant. This was probably, the most unjust 
land grant decision ever rendered. It would have to be overruled if the self- 
executing theory were to prevail. The plaintiff, who claimed title to the Rancho 
Las Virgenes Grant made in 1834 by the government of Mexico, attempted to 
eject defendant who claimed under the homestead laws. The grant was conceded 
to be a perfect grant but was not presented to the California Board of Land 
Commissioners. The plaintiffs argued that since this was a perfect grant the 
grantee was not required to submit his “claim” or forfeit the land. The California 
Supreme Court agreed since it had ruled this way in the earlier cases of Leese 
v. Clark, 20 Cal. 387 (1862) when it stated: “. . . independent of obligations 
thus arising (under international law), the United States by the Treaty of 
Guadalupe Hidalgo in effect stipulated for such protection (of property). The 
term property, as applied to lands, embraces all titles, legal or equitable, perfect 
or imperfect. Legal titles, such as were perfect under the former government, 
did not need any action of the new government for their protection . . ." How- 
ever the U.S. Supreme Court held the opposite. In upholding the California 
statute it said “so far as the Act of Congress is in conflict with the treaty with 
Mexico, that is a matter in which the court is bound to follow the statutory en- 
actments of its own government. If the treaty was violated by this general 
statute. . . it was a matter of international concern, which the two states must 
determine by treaty, or by such other means as enables one state to enforce 
upon another the obligations of a treaty. This court . . . has no power to set 
itself up. as the instrumentality for enforcing the provisions of a treaty with a 
foreign nation which the government of the United States ... chooses to 
disregard. 

This was incorrect since the court viewed the conflict between the treaty and 
the statute as a matter solely of international concern. In fact, it was a matter 
of domestic concern involving the property rights of full citizens of the United 
States. It is true as a matter of international law, that a sovereign power like the 
United States, can change its mind on an international matter after entering into 
a treaty, by simply passing a later statute in conflict with it. This is known as 
the doctrine of the last expression of the sovereign. It is another way of saying 
that as between countries the honoring of a treaty depends on the good will of 
the countries concerned. Fong Yue Ting v. U.S. 149 U.S. 720 (1893) and Tag v. 
Rogers 267 F. 21 664. (1959). 

If a suit were brought to enforce the treaty, however, it would be filed not by 
the government of Mexico but by descendants of the grantees of the T.A. grant. 
They should be allowed to enforce a treaty which grants a property right to 
citizens of the United States. To allow the government to take away this property 
is a violation of the due process guaranty granted to all citizens by the U.S. 
constitution. This is the legal theory which has not been used in the courts. 

2. The action of congress in confirming and patenting the T.A. grant to an 
individual was a violation of the due process guarantee of the true owners of 
the grant.—The 14th amendment to the U.S. constitution provides in part: “. . . 
nor shall any state deprive any person of life, liberty or property without due 
process of law". The treaty and the diplomatie correspondence incident to its 
execution show the intention that this would be the major guarantee provided 
to land grant owners. 

The treaty as signed contained an article specifically dealing with land grants! 
When this article was deleted by the U.S. Senate, the Mexican representatives 
were understandably concerned. In order to allay this concern U.S. Secretary 
of State, James Buchanan. wrote a diplomatic note to the Minister of Foreign 
Relations of the Mexican Republic dated March 18, 1848, before the treaty was 
considered by the Mexican Congress which contained the following: “It is our 
glory that no human power exists in this country which can deprive one indi- 
vidual of his property without his consent and transfer it to another.” and 
“ . . if no stipulation whatever were contained in the Treaty to secure to the 
Mexican inhabitants and all others protection in the free enjoyment of their . 
property (this protection ) would be amply guarantied (sic) by the constitution 
and laws of the United States. These invaluable blessings, under our form of 
government, do not result from Treaty stipulations, but from the very nature 
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and character of our institutions.” * When applied to the subsequent action of 
the U.S. in regard to land grants, this rhetoric falls far short of reality. 

Many violations of the due process protection exist in U.S. adjudication of 
Spanish and Mexican land grants. Since the stated U.S. objective was to confirm 
bona fide grants, it could be said that any grantee or descendant who lost land 
because a grant was rejected for any reason other than fraud or non-acquiescence 
of the Spanish or Mexican government in the making of the grant, was deprived 
of property without due process. As to the T.A. grant, the violations would be 
several. 

(1) The Act of July 22, 1854? establishing the Surveyor General System for 
New Mexico did not provide adequate notice. Among the procedural due process 
protections is the right to notice of judicial hearings to which the person is a 
party. Chief Justice Marshall stated the right as follows: “Notice of the contro- 
versy is necessary in order to become a party, and it is a principle of natural 
justice that before ithe rights of an individual be bound by judicial sentence, he 
shall have notice, either actual or implied, of the proceedings against him." The 
petition for confirmation of the grant was filed by one of the sons of Manuel 
Martinez and did not reveal the interest of the other sons of Manuel Martinez 
nor of those who accompanied him when the grant was originally settled, and 
of their heirs. Therefore none of these were notified of the filing of the petition 
nor of the subsequent proceedings in which their property was lost. 

(2) Procedural due process requires a hearing, with the procedures tradition- 
ally associated with judicial process, when there is an adjudication by an agency 
of the government. Hannah v. Larche, 363 U.S. 420, (1960). The surveyor general 
system did not provide for such a hearing. The Surveyor General was a mere 
passive agent of the government empowered to report only on the evidence filed 
with him, which was usually insufficient upon which to base a decision. All the 
evidence was in the form of questions and answers. There was no oral testimony 
with the right of cross-examination. The entire evidence in the T.A. case covered 
less than a page. With the importance of the rights involved and the binding 
effect of the determination, this certainly does not meet the requirements of a 
hearing. 

ANALYSIS 


This is the best of the two new legal theories, because of : 

1. Its emphasis is on the treaty and on the citizenship rights conferred on 
Mexicans thereby. This is the very thing stressed by the U.S. government at the 
time the treaty was ratified, to allay the fears of Mexico that the land grants 
would be taken away. 

2. It does not run afoul of the argument in Botiller v. Dominguez, because it 
stresses the relationship between the grantee-citizen and his new government, 
rather than the relationship between the Mexican and American governments, 
thus also pointing out where this case was incorrect. 

Even though the latter theory seems to have a greater possibility of success 
in the courts, all the other theories should also be used. Because of the number 
of cases against our position, it would be well to wait until the judicial climate 
was as favorable as possible before filing a suit. 

I do not believe these new legal theories have been discussed in the cases or 
law reviews before. Since I plan to emphasize them in the law review article, it 
would be well to wait until the article is published before filing suit. 

II Legislative Procedures—Included under this heading is the idea of getting 
legislation through congress which would accomplish some or all of the following: 

1. Readjudication all New Mexico grants, by a special court established for 
this purpose. 

2. Transfer of federe) lands once part of land grants back to community 
ownership. 

3. Allow land grants which were lost, such as T.A., to incorporate and begin 
acquiring land once part of the grant by eminent domain. 


ANALYSIS 


Since the odds of the T.A. grant being returned by the courts are not high, it 
seems wise to support programs seeking return of the land grants through 
legislation. ! 


1 Vol 5, Miller, Treaties and other International Acts of the United States of 
America, 255, 6. 
210 Stat. 309. 
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THE CAÑON DE CHAMA OR SAN JOAQUIN GRANT 


HISTORY 


This community grant was made in 1806 by governor Joaquin Alencaster in 
response to a petition by Francisco Salazar, his two brothers and 28 others. The 
grant was based on a favorable report by the Alcalde of Abiquiu, Manuel Garcia 
de la Mora, in which he stated: ... for pastures without fields and without any 
resulting damage there is one league from the last grant (that of the Martinez?) 
to the side on which the sun rises, and that thence to the western boundary, 
which divides the said Chama River Cafion from the Ballina River, there are 
about two leagues, somewhat more or less, cultivable land . . ." 

Governor Alencaster’s granting decree provided that the new settlement be 
named San Joaquin del Rio Chama, apparently after the governor’s own patron 
saint. The decree stated: ... “The granting document shall be remitted to me 
to be legalized as required, the proper testimonies to be given to the parties inter- 
ested and then the original to be returned, to be duly deposited among the 
archives of this office.” It was not until 1808 that Alcalde Garcia placed Salazar 
and the 24 families who elected to settle the land in possession. Each of the fam- 
ilies was allocated a farm lot capable of growing three cuartillas of wheat, three 
almudes of corn and three almudes of beans, together with small house and 
garden lots. Salazar received a double allotment as the Poblador Principal.? A 
townsite named San Joaquin del Rio de Chama was also set aside. The exterior 
boundaries of the grant were: On the north, the Cebolla Valley ; on the east, the 
boundaries of the Martinez Grant; on the south, the Capulin river; and on the 
west, the Segita Blanca.’ 

A conflict over ownership of part of the grant developed when in 1830, the 
Alealde of Abiquiu, Jose Maria Ortiz, placed another group of settlers * in pos- 
session of certain tracts wthin the grant. In 1832 one of this later group of set- 
tlers filed a petition with Governor Antonio Chavez, asking him to enjoin the 
Alcalde or Abiquiu from evicting them from the lands they claimed. The Alcalde, 
Juan Antonio Callego, had acted when the original settlers protested to him 
that the second group were trespassers. The matter was then referred to Antonio 
Barreiro, the Assessor General of New Mexico. Barreiro had been sent from 
Mexico City in the Spring of 1831 to establish a formal legal system in New 
Mexico. He was the only lawyer in New Mexico during most of the Mexican 
Period. He prepared reports on various problem of government as well as set- 
tling a wide variety of disputes which were referred to him.® 

In this case, Governor Chavez asked Alcalde Gallego to prepare an expediente * 
to be sent to Barreiro. Instead Gallego sent his own report of the case in which 
he found that Alcalde Garcia de la Mora had not carried out the terms of the 
granting decree of Governor Alencaster by properly certifying the grant docu- 
ments, giving certified copies to the grantees and returning the original to Santa 
Fe to be placed in the Archives, and that therefore the original possession was 
not legal until confirmed by the Governor. 

When Barreiro received this report he again asked the Alcalde to prepare an 
expediente. This time Gallego summoned the parties and recorded their answers 
to the questions put to them. Salazar and his associates insisted that the 
possession given to them was legal and that the possession given by Alcalde 
Ortiz was not. 

Barreiro then rendered his report in which he agreed with Salazar stating: 
“The possession given at the Canon de San Joaquin del Rio de Chana is legal 
because, even if there be any requisite lacking, it is not an essential requisite, but 
one of pure formality.” ° 


1 The Piedra Lumbre Grant. 

2 The principal settler, the one who signs the petition and recruits the other settlers. 

2 The Little White Ridge 

4 Juan de Jesus de Chacon and two associates. 

5 Attorney general. 

6 Cd e Lansing B.. New Mexico Under Mexican Administration, Old Santa Fe, Vol. 
1, No. 3, 271. In 1828 the Ministry of Justice in Mexico City provided the following 
positions ¿nd salaries for New Mexico : 

District Judge of New Mexico —1000 pesos. 

Attorney General of New Mexico—-500 pesos. 

Clerk of the District Judge—500 pesos. 

Constable of the District Judge—500 pesos. 

7 Summary of the case. including sworn statements of the parties. 

$'Translation of Alcalde Gallego's report found in Rio Arriba Land and Cattle Co. v. 


S. 
? Ibid. p. 304. 
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The village of Coyote in the Chama River Canyon, was founded in 1830 and 
the villages of Canjilon, Capulin and Callina were founded in 1832, along the Gal- 
linas River. Agricultural lands were limited, especially in the canyon, and 
diversion of water was diffieult due to the steep canon walls and many bends 
(ancones)" in the river. The northeast portion of the grant was used for summer 
range. Because of its altitude there is an insufficient growing season for other 
than root or fodder crops.” 

In the 1880's the village of San Joaquin was abandoned. Speculators began 
buying up the interests of the heirs. Most prominent was the English investor, 
William Blakemore, who formed the Rio Arribs Lànd and Cattle Co. which, by 
the early 1890's owned the grant and filed suit in the Court of Private Land 
Claims for its confirmation. 

By 1861 the grant was owned by more than 400 persons claiming through the 
original grantees. 

A petition for confirmation of the grant, estimated to contain 184,320 acres, was 
submitted to the Surveyor General James K. Proudfit, recommended to Congress 
in December, 1872 that the grant be confirmed as a community grant.? A pre- 
liminary survey of the grant made by Deputy Surveyor Stephen McElroy showed 
the size of the grant to be 472,736 acres. A bill was presented to Congress for con- 
firmation of the grant which was referred to the House Committee on Private 
Land Claims. This committee in turn requested more information concerning the 
grant from the Secretary of the Interior. Commissioner J. A. Williamson, in a 
letter dated May 20, 1880,” traced the history of the grant and again confirmation 
was recommended subject only to the reservation of mineral right s." 

On June 28, 1886, Surveyor General George W. Julian ^ submitted a Supple- 
mental Report * to Congress. He attacked the survey and the surveyor as follows 
in an article which summarized his report : 

“There is no proof that a valid grant was ever made, but if there was it was 
plainly confined to the Canon de Chama, which is narrow and ‘would probably 
restrict the entire tract to 25,000 acres... 

The deputy surveyor gave no heed to these facts, but went ou:side the canon 
ten to fifteen miles in search of boundaries.” 

The Rio Arriba Land and Cattle Co. filed suit in the Court o? Private Land 
Claims for confirmation of the grant. The court followed Julian's report con- 
firming only the individual farm tracts in the Chama River Canyon. On appeal 
the U.S. Supreme Court affirmed, holding that title to all unallotted lands within 
a community grant remained with the government. The conclusion was based 
primarily on the Sandoval case, which was decided on the same day. The court 
also examined the grant documents and determined that neither the governor nor 
the alealde intended to pass title to more than the allotted lands. The court then 
states: “Reference is indeed made to the use of the lands within the out bound- 
aries for pastures and watering places, but this did not put them out of the class 
of publie lands, and, whatever equities might exist, no title was conveyed." The 
decision relied heavily on the Sandoval decision. 


ANALYSIS 


The loss of the common or ejido lands of all community lands grants not con- 
firmed before U.S. v. Sandoval was decided, was the greatest single cause of 
land loss based on a legal precedent. The Supreme Court was clearly wrong in 
its decisions here and in Sandoval.? The Court of Private Land Claims was re- 
quired to determine the validity of grants according to the law of nations, the 
Treaty of Guadalupe Hidalgo and the laws of the government making the grant. 
The Treaty provides that property of Mexicans shall be inviolably respected.” 


19 These ancones made excellent lambing grounds. 
x n chier Frances L., Los Primeros Pobladores—Spanish Americans of the Ute 

rontier, p. 49. 

12 S, Exec. Doc. No. 45, 42d Cong., 3d Sess., 9-10 (1873). 

13 H. R. Report No. 131, 47th Cong., 1st Sess., 1-2 (1882). 

14 Since 1783 land grants did not cover minerals, which were reserved to the sovereign 
and would thus pass to the United States by the Treaty of Guadalupe Hidalgo, J.J. 
Tene Private Land Claims i» the Southwest, L.L.M. thesis S.M.U. (1909) Vol. p. 


15 Julian was appointed to reform the graft which had been practiced in land grant 
eonfirmation. He was instructed to review all reports of his predecessors and to make 
a PA ee Repart when he differed with the original report. E 

16 Rio Arriba Land and Cattle Co. v. U.S., 167 U.S. 298. 

17 Ibid. p. 307. 

18'Act of March 3, 1891, 26 Stat. 854 Section 7. 

19 9 Stat. 922 (1848) Article VIII. 
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What the term “property” means is clarified by court decision and by the law 
of nations on the subject of acquired rights. 

It is a well established principle of international law that when a change of 
sovereignty occurs, aS happened in New Mexico in 1848, the successor state, the 
U.S., is bound to honor the property rights as acquired by private persons under 
the former sovereign’s legal system.” Property rights which are contingent ™ 
or which are based on fraud do not meet the definition of acquired rights. The 
domestic law of the predecessor state is looked to in determining these questions. 

The only legal system in New Mexico prior to the treaty was the Asesor Gen- 
eral, Antonio Barreiro. Questions regarding the validity of land grants were sub- 
mitted to him, as in this case, and his determinations were considered final 
adjudications, enforced by the decree of the governor. The Canon de Chana Grant 
was ae to be valid by Barreiro, so should have been respected as valid by 
the U.S. 

The Supreme Court opinion talks in terms of title rather than property. It poses 
the key question as whether the governor and the alcalde intended to pass the title 
in the common lands to the grantees. We are taught in law school that the con- 
cept of title is actually a bundle of rights. These rights are often separated so 
that the right to use land is in one person and the bare legal title in another. The 
grantees had a perpetual right to use three common lands for certain purposes. 
Certainly this was a property right which the U.S. must respect both under the 
acquired rights theory of international law and under the treaty.” 

The Supreme Court decision also fails to recognize the important distinction 
between the public and private property of a sovereign state which is found in the 
Spanish and other continental legal systems, but not in the English common law.” 
The test for making the distinction is the use to which the property is put. The 
publie domain is national lands which are operated for the benefit of the State. 
The private domain is the lands of municipalities and communes. The common 
lands fall in the latter class since they are used for the benefit of the members 
of the land grant community. The paper by John Walker cited previously, lists 
numerous instances of state succession in which only the public domain of the 
former sovereign passed to the successor state. The common lands were clearly 
not public domain and should not have passed to the U.S. 


INCORPORATION OF COMMUNITY LAND GRANTS WITH THE RIGHT To ACQUIRE LAND 
ONCE PART OF THE GRANT THROUGH THE POWER OF EMINENT DOMAIN 


(1) INCORPORATION INTO A MUNICIPALITY 


The procedural steps involved in the incorporation of an unincorporated area 
as a municipality are found in N.M.S.A. 14—2-1 to 14—2-8 (1953). Any territory 
proposed to be incorporated as a municipality must meet three criteria: (1) Not 
be within the boundary of another municipality, (2) have a population density of 
not less than one person per acre and (3) contain not less than 150 persons. 
N.M.S.A. 14-44 (1953) 

Once incorporated the new municipality could proceed to annex all or a por- 
tion of the remainder of the land grant. There are three statutory methods for 
annexing contiguous territory—none of which require any minimum population 
or minimum population density in the area to be annexed. These are (1) the 
boundary commission method, (2) the petition method and (3) the arbitration 
method. N.M.S.A. 14-7-1 (1953) 

Under the boundary commission method a petition signed either by a majority 
of land owners or by the mayor and clerk of the existing municipality is pre- 
sented to a permanent State Commission, whose three members are appointed 
by the governor, for their determination N.M.S.A. 14-7-12 (1953). 

The petition. method requires that a petition requesting annexation signed by 
the owners of a majority of the number of acres in the contiguous territory be pre- 
sented to the municipality. The governing body then either accepts or rejects the 
petition.* (N.M.S.A. 14-7-17—1953) | 


20 John L. Walker, The Treatment of Private Property in International Law After 
State Succession, in Land. Law and La Raza, papers presented for Professor Theodore 
PATEN E Seminar in Comparative Law, Fall Semester, 1972-3, U.N.M. Law School. 

22 O'Connell, 1 State Succession in Municipal and International Law (1967) p. 250. 

23 Walker, op. cit., 66-68, 74. 

1 See above. 
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Under the arbitration method action is initiated by a resolution of the muni- 
cipality.? (N.M.S.A. 14-7-5—1953) A seven member board is selected as follows. 
Three members are elected by residents of the territory to be annexed.’ (N.M.S.A. 

Three members are appointed by the governing body of the muncipality.' 
(N.M.S.A. 14-7-8—1953) The last member is chosen by the first six or if they 
cannot agree, by the district court. (N.M.S.A. 14-7-9—1953) The majority of the 
board determines whether the proposed annexation shall be accomplished." 
(N.M.S.A. 14-7-10—1953) A landowner in the annexed territory may appeal the 
validity of the annexation proceedings to the district court under any of these 
me nods; While no case has been found wherein an attempt was made to annex 
an area of unimproved land vastly larger than the municipality, a somewhat simi- 
lar situation is found in Hughes v. City of Carlsbad.’ There, an attempt to annex 
a large tract of which 312 acres was primarily vacant land was upheld partly on 
the basis of a presumption of validity when a municipality annexes territory. 


(2) CONDEMNATION 


Apart from the problem of incorporating Tierra Amarilla as a municipality is 
the problem of acquiring land by condemnation. Two methods of condemnation 
are suggested here. Under the first, a municipality would not be necessary since 
the body excercising the power of condemnation would be a corporation. Under 
the urban renewal technique a municipality would be required. 

(a) Condemnation by a Land Grant Corporation.—This method would re- 
quire new legislation. A copy of the proposed legislation is attached hereto. It 
was suggested in a paper by Jack Clarke for a seminar at School of Law, Uni- 
versity of New Mexico in 1970.° 

The advantage of this method is that it does not require a municipality to func- 
tion. However, since it requires the consent of the owners of at least 50% of 
the land within the grant, this advantage has little practical effect. 

The problems with this method are two: (1) Would the taking of land by a 
land grant corporation be a taking for a public purpose? and (2) Would the 
Tierra Amarilla grant be recognised under the statute by the district court as a 
land grant? 

(1) Article II, section 20 of the New Mexico constitution states: “Private 
property shall not be taken or damaged without just compensation.” This has 
been interpreted to mean that private property may not be taken by eminent 
domain unless it will be put to a public use.? There are two views found in the 
cases as to what constitutes a publie use. Under the liberal view a public use is 
one which causes a benefit, advantage or convenience to accrue to the public.” 
The conservative view requires that there be a right on the part of the public, or 
some portion of it, to use the property after it is condemned. Initially, New Mexico 
followed the liberal view.” 


Mr. ArcHuLETA. We would like to submit for the record a paper of 
Mr. Ebright's which thoroughly documents how the U.S. Government, 
acting together with Mexican and Anglo speculators, defrauded hun- 
dreds of communities of their communal lands. 

This bill we are discussing rightfully requires that grant applicants 
be the legal governing boards of community land grants. But did those 


. 9 See above. 

2 See above. 

t See above. 

5 See above. 

6 See above. 

Be M Sno (ADAG). and 14-7-17 (1953). Oos v. City of Albuquerque, 53 N.M. 334 

® Clarke, Legal Techniques to Enable Certain Land Grants in New Merico to be Made 
Economically Viable. Presented to Urban Environment Seminar (Law 580) and Law 
of the Poor (law 570) Semester II, 1969-70. 

. 1926 Am. SUE 2d Eminent Domain Re 2 27 (1908) 
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who wrote this bill realize that today out of all the surviving land 
grants in the State of New Mexico there are only two, possibly three, 
that legally function as community land grants? There are an addi- 
tional four or five which were bought up for back taxes by grazing 
associations or land corporations, but these in no way act or can be 
recognized as legal governing boards of community land grants. And 
if à land grant would somehow want to restore itself by moving to 
reorganize the grant and elect a governing board, it would most likely 
find itself enjoined or unable to do so. State law provides that a land 
grant may elect a governing board only if the grant has been confirmed 
by the U.S. Government as a community land grant. Very few grants 
were confirmed as such. 

In the case of the Tierra Amarilla Land Grant, which was a com- 
munity grant and which was with the cooperation of the U.S. Govern- 
ment defrauding from the people by Manuel and Francisco Martinez 
who had the money and connections to get to Washington and have 
the grant patented to them as a private land grant. They in turn sold 
it to that famous land thief Catron and thus thousands of acres of land 
which the people had previously used in common to graze their cattle 
on, to hunt, collect wood, and grow crops, was fenced off and turned 
into private property. 

There is no such thing as private property in a community land 
grant. This is guaranteed not only by the Treaty of Guadalupe 
Hidalgo, but by international law as well. There is 1n international 
law an “Acquired Rights Doctrine.” The basic rule was that the 
government which took over land from another government had to 
guarantee the property rights of those people who had been conquered. 
Property rights under Spanish and Mexican land grant law meant 
that:communal lands could not be sold and were open for use by all. 

The United States also has a law called the Constitution, in which 
the 14th amendment says “nor shall any state deprive any person of 
life, liberty or property without due process of law." The most im- 
portant things about due process are the right to a hearing and the 
right to notice of a hearing. No hearings were held in Tierra Amarilla 
when Francisco Martinez went to Washington to claim these half a 
million acres for himself. No notice was ever posted or sent to hundreds 
of families here, whose property rights were defrauded by this con- 
spiracy between the U.S. Government and Martinez. Today if the heirs 
of hundreds of families wanted to get together to form a legal gov- 
erning board for this land grant, which is in fact a community land 
grant, they specifically in the Tierra Amarilla land grant have been 
forever enjoined by the Supreme Court in Martinez v. Rivera, 1956, 
in forming a land grant board. This, the courts say, 1s because it is 
a private land grant. We have gone to court many times in the past 
half century to try and prove that it is not a private land grant. The 
courts say we must go to Congress because it was Congress who said 
it was a private land grant. 

To create a bill where money is granted only to those community 
land grants recognized by Congress is to affirm all the cheating, steal- 
ing, and betrayal which went on in the 19th centurv, where the richest 
politico who could hustle the best could get a land grant declared as 
his private land grant. What you have done in this bill, as well meaning 
as it is, is to put the cart before the horse. You of the Congress must 
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right this wrong because it was Congress who took away our rights in 
the first palce. An 18-month temporary commission cannot possibly 
do the job. It would take 18 months to sift through the evidence, hold 
hearings, and correct the injustices of just one of the land grants. But 
remember, there were at one time over 300 grants made within New 
Mexico alone. Of these 282 were adjudicated. These 282 had a total of 
approximately 34 million acres claimed. Of these the United States 
approved only 2 million acres—2 million out of 34 million. 

Before money can be given, past injustices must be corrected. Other- 
wise if the bill is passed as it now reads only three grants in all of New 
Mexico would be eligible to apply for funds. 

We urge that Congress reopen the matter of land grants and be 
guided not only by the Treaty of Guadalupe Hidalgo, but by inter- 
national law, as well as by the Constitution of the United States. But 
we don't want it settled like the United State tried to settle with the 
Sioux Nation. The United States finally did agree that they had stolen 
the Black Hills and other valuable land from the Sioux. But they said, 
“We'll pay you what the land was worth then,” which was about a dol- 
lar an acre. It is like the horsethief saying, “Yes, I stole your horse, but 
I'll decide how much the horse is worth when I pay you back." Restitu- 
tion to the land grants cannot be in money. In land grant law, you 
cannot buy the common lands. Restitution must be in land and must be 
in common title of the grant given to the people. There were, in fact, 
very few aries land grants given and many of those were actually 
communal. A man often was given a grant to his family and “those 
neighbors who would follow him." The custom for many grants, pri- 
vate and communal alike, was that the pastures, waters, and roads were 
open to all. 

We urge you to appropriate funds for an intensive study into the 
land grants. 'This study would not only be of the laws of Spain, the 
laws of Mexico, but the laws of the people who actually lived on the 
grants. 'The customs that the people used to govern their lands were 
recognized by both countries as law, but so often it was not written 
down or what was written was lost. Research must also be done by 
going to the old people and getting their histories, as with the Indians. 
In our culture, our oral history is as strong as the Anglo-written history 
and is handed down word-for-word to each generation. 

And, finally, in this study recommendations should be made as to 
the most just way to correct the injustices and give the people back the 
land. Then we are ready to talk about a rural antipoverty act. We don't 
want an antipoverty act where the same old poverty professionals make 
money off the poor people. We don't want so-called qualified outsiders, 
who are the only ones who can meet HEW guidelines for administra- 
tors or managers, to come into our communities for a couple of years 
to make their $25,000 or $35,000 a year. We have seen the damage OEO 
projects have done to other communities, communities where it is 
impossible for the people to unite over anything today because of the 
deep scars left over from those past days when everyone fought every- 
one else for the few jobs and programs that OEO brought in. We don't 
need any hustlers or poverty pimps to take the cream of the poverty 
money and leave the poor people fighting for the $3,500 a year jobs. 

La Cooperacion del Pueblo de Tierra Amarilla is a 6-year-old model 
community organization started by 16 families in northern Rio Arriba 
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County. This organization demonstrates that these kinds of fights over 
money are not necessary. It also demonstrates that the professional 
or the educated person can be part of a team in helping people and do 
not have to run everything. In our organization, our doctors and 
lawyers work for $300 a month. So do our housekeepers, secretaries, 
bookkeepers, and other workers. 

The majority of our staff was born and raised in Tierra Amarilla 
and most of us only graduated from high school. We do not have huge 
budgets, fancy stationerv, or expensive office equipment. We are 6 
years old and have, on our own, raised private money to start a clinic 
and build a modern maternity hospital. We have opened a legal aid pro- 
gram and supported a land grant research program. We have a family 
rights office and a silk-screen workshop. Évery program we start we 
trv to make it self-sufficient as soon as possible. 

You cannot make a community self-sufficient if you dump high 
amounts of money, with big administrative budgets and high salary 
costs. Everyone gets used to their $500 or $600 a month and then when 
the time comes for the grant to be renewed, they must become lambs 
to get more money. If the grants offered under this bill are to truly 
reach the people and reflect our culture and values, if these grants 
are to guarantee the ways the people used to work together in harmony 
instead of getting us to fight among each other over who will run the 
program and who will be hired, then we challenge you to design a bill 
where the money is granted in a communal style. This means everyone 
works for the same amount of money ; educated and noneducated alike. 
People should be hired regardless of their educational level or back- 
ground, with preference given to those residing in their land grants. 
Projects must be able to support themselves after so many years. Do 
not allow the traditional poverty consultants to take over the proposal 
writing. Let people write proposals on the back of envelopes if they 
want to, but judge the proposal on its concreteness and its self-suf- 
ficiency. All of the traditional requirements of proposal writing, re- 
port writing, accounting, and hiring guidelines just allow the more 
educated to get richer and leave the poor people fighting over the 
lesser paying jobs. 

But as much as this kind of financing could help the land grants 
restore themselves, all of this is a dream until justice is finally done. 
This is a big job ahead for us. Again we say to you that an 18-month 
temporary commission can only scratch the surface. Our researcher 
has been working for 3 straight years after he finished a 2-year research 
job for the State of New Mexico on the land grants. He feels he is 
just now able to see the problem for what it really 1s. Although we 
congratulate you for being sensitive to the importance of the land 
grants, we feel perhaps you don't know the depths of the fraud that 
caused the problem. Just as the breaking into Watergate led to the 
opening of our eyes about the deep corruption in this Government, 
your attempts to get at the problems of poverty and injustice in the 
Southwest will lead you down a path showing the massive fraud, 
ruthlessness, and ignorance on the part of the U.S. Government. It is 
these wrongs which must be corrected before we can talk about money. 

I would like to say something else about what is happening on the 
problem of the land grants. 

Mr. HaAwkxiNs. Please understand the time element. We have given 
you over 25 minutes now. Can we have an understanding as to the 
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time? This committee is very patient and willing to listen. Other 
people also demand time of us. Let us agree on some time so that we. 
can get on to another witness as well and still try and make our engage- 
ment tonight. 
. Mr. AncHULETA. This will take about 5 minutes—I don’t think that 
much. 

Mr. HAwkxiNs. Proceed. | 

I think that we first should make your written statement a part of 
this record. 

[The prepared statement referred to follows :] 


PREPARED STATEMENT OF PEDRO ANTONIO ARCHULETA III, LA COOPERACION 
DEL PUEBLO 


We would like to thank the subcommittee for this chance to testify on the 
Mexican American Rural Community Anti-Poverty Act of 1975. 

In the last 150 years, our people, La Raza in the Southwest, have seen three 
governments come and go. If we have learned one lesson, we have learned that 
we must stand on our own two feet and never expect that any governments, 
whether those of Spain, Mexico, or the United States can solve our problems. 

Some call us the forgotten people and it is true that many citizens of the 
United States still think that all Spanish-speaking people within this country’s 
frontiers have recently come across the border to pick crops. Some people still 
think you need a visa to come to the State of New Mexico. Like our brothers 
the farmworkers—many of whom have been here for 10 or more generations— 
we who have worked this land for three centuries are sometimes told “go back 
where you came from". 

. We are perhaps a forgotten people—someone finally thought to write us an 
antipoverty bill nearly 11 years after the first antipoverty bill was written and 
passed—11 years later it finally occurred to someone that antipoverty laws now 
on the books, in general, ignore rural people, except for those who are called 
migrants, and specifically ignored the whole idea of the land grant and how it is 
central to whether our communities live or die. And many of our communities 
have died—for loss of our land. Many more are slowly dying because of loss of 
our land. It is true that rural America in general is dying. It is said to be dying 
because there are no job opportunities for youth. 'This is in part, true. But it is 
more true that large corporate farm and stockraising industries have taken 
over—that the State universities spend huge amounts of research money to help 
the large corporate farm or ranch and that the market in general is geared 
toward the big farmer and not the small farmer. 

In spite of all of this, La Raza in the Southwest probably has a better record 
of hanging on to what we have—even if it means to go out and work on the 
highway or get whatever job we can get and then come home at night to work 
whatever land we have. 

We have a saying—‘la tierra es nuestra madre’’—The land is our mother— 
Without our land our culture dies and we have little to pass on to the children. 
We are not a people who want to make millions of dollars off our land, or who 
want to drive Cadillacs or have fancy homes. Our culture is not a materialistic 
one. With us a man is not a man because he has a lot of acres or a lot of cattle. 
A woman is not a woman because she drives a fancy car or has expensive clothes. 
The so-called American dream. of two cars in the garage and an all-electric home 
is not our dream. If we have one thing that unites La Raza whether we live in 
the city or in the mountains, whether we have gone to the university or just 
finished 8th grade, whether we are on food stamps or have a good job with the 
State or Federal Government—one dream unites us all—and that is the return 
of the land to our land grants. 

"This bill we -are now considering is the only document that we of the north 
have ever seen come out of Washington which recognizes how central the land 
grant is to our way of life. And we appreciate-the effort that went into this 
attempt to correct past injustices. But perhaps the extent of injusice to La Raza 
in the Southwest is not really understood. 

For the past 4 years, our organization, La Cooperacion del Pueblo, has retained 
one of the most experienced researchers on the land grant issue, Attorney 
Maleolm Ebright. We would like to submit for the record a paper of Mr. Ebright’s 
which thoroughly documents how the U.S. Government, acting together with 
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Mexican and Anglo speculators, defrauded hundreds of communities of their 
communal lands. 

This bill we are discussing rightfully requires that grant applicants be the legal 
governing boards of community land grants. But did those who wrote this bill 
realize that today, out of all the surviving land grants in the State of New 
Mexico, there are only two, possibly three, grants legally functioning as com- 
munity land grants? There are an additional four or five which were bought up 
for back taxes by grazing associations or land corporations, but these in no way 
act or can be recognized as legal governing boards of community land grants. 
And if a land grant would somehow want to restore itself by moving to reorganize 
the grant and elect a governing board, it would most likely find itself enjoined 
or unable to do so. State law provides that a land grant may elect a governing 
board only if the grant has been confirmed by the U.S. Government as a com- 
munity land grant. And very few grants were confirmed as such. 

In the case of the Tierra Amarilla Land Grant—which was a community grant 
and which was with the cooperation of the U.S. Government defrauded from 
the people by Manuel and Francisco Martinez who had the money and connec- 
tions to get to Washington and have the grant patented to them as a private 
Iand grant. They in turn sold it to that famous land thief Catron and thus 
thousands of acres of land which the people had previously used in common to 
graze their cattle, to hunt, collect wood and grow crops were fenced off and 
turned into private property. 

There is no such thing as private property in a community land grant. This is 
guaranteed not only by the Treaty of Guadalupe Hidalgo but by international 
law as well. There is in international law an acquired rights doctrine. The basie 
rule was that the government which took over land from another government 
had to guarantee the property rights of those people who had been conquered. 
Property rights under Spanish and Mexican grant law meant that communal 
lands could not be sold and were open for use by all. 

The United States also has a law—it is called the Constitution, in which the 
14th amendment says, “nor shall any state deprive any person of life, liberty or 
property without due process of law.” The most important things about due 
process are the right to a hearing and the right to notice of a hearing. No hearings 
were held in Tierra Amarilla when Francisco Martinez went to Washington to 
claim these half a million acres for himself. No notice was ever posted or sent 
to hundreds of families here, whose property rights were defrauded by this con- 
Spiracy between the U.S. Government and Martinez. And today if the heirs of 
hundreds of families wanted to get together to form a legal governing board for 
this land grant—which is in fact a community land grant—they specifically 
in the Tierra Amarilla land grant has been forever enjoined by the Supreme Court 
in Martinez v. Rivera (1956) in forming a land grant board. This, the courts 
say, is because it is a private land grant. We have gone to court many times in 
the past half century to try and prove that it is not a private land grant. The 
courts say we must go to Congress, because it was Congress who said it was a 
private land grant. 

To create a bill where money is granted only to those community land grants 
recognized by Congress is to affirm all the cheating, stealing and betrayal which 
went on in the 19th century, where the richest politico who could hustle the best 
could get a land grant declared as his private land grant. What you have done in 
this bill... as well meaning as it is... is to put the cart before the horse. You 
of the Congress must right this wrong because it was Congress who took away 
our rights in the first place. And an 18-month temporary commission cannot 
possibly do the job. It would take 18 months to sift through the evidence, hold 
hearings and correct the injustices of just ONE of the land grants—but re- 
member—there were at one time over 300 grants made within New Mexico alone. 
Of these 282 were adjudicated. These 282 had a total of approximately 34 million 
acres claimed. Of these, the United States approved only 2 million acres—2 
million out of 34 million. 

Before money can be given, past injustices must be corrected. Otherwise if 
the bill is passed as it now reads, only three grants in all of New Mexico would 
be eligible to apply for funds.  ' 

We urge that Congress reopen the whole matter of land grants and be guided 
not only by the Treaty of Guadalupe Hidalgo but by international law, as well 
as by the constitution of the United States. But we don't want it settled like the 
United States tried to settle with the Souix Nation. The United States finally 
did agree that they had stolen the black hills and other valuable land from 
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the Sioux. But then they said—‘‘we’ll pay you what the land was worth then,” 
which was about a dollar an acre, It’s like the horsethief saying “Yes, I stole your 
horse but I'll decide how much the horse is worth when I pay you back.” Restitu- 
tion to the lands grants cannot be in money. In land grant law you cannot buy the 
common lands. Restitution must be in land—and must be in common title of the 
grant given to the people. There were in fact very few private land grants given 
and many of those were actually communal. A man often was given a grant 
to his family and “those neighbors who would follow him." And the custom 
for any grants private and communal alike was that the pastures, waters, and 
roads were open to all. 

'We urge you to appropriate funds for an intensive study into the land grants. 
This study would not only be of the laws of Spain, and the laws of Mexico—but 
the laws of the people who actually lived on the grants. The customs that the 
people used to govern their lands were recognized by both countries as law—btu 
so often it was not written down—or what was written was lost. Research must 
also be in going to the old people and getting their histories as with the Indians, 
in our eulture, our oral history is as strong as the Anglo's written history and 
is handed down word for word to each generation. 

And finally in this study, recommendations should be made as to the most just 
way to correct the injustices and give the people back the land. Then we are 
ready to talk about a rural antipoverty act. But we don’t want an antipoverty 
act where the same old poverty professionals make money off the poor people. 
We don’t want so-called qualified outsiders (who are the only ones who can meet 
HEW guidelines for administrators or managers) to come into our communities 
for a couple of years to make their $25 thousand or $35 thousand a year. We 
have seen the damage OEO projects have done to other communities. Communi- 
ties where it is impossible for the people to unite over anything today because 
of the deep scars left over from those past days when everyone fought everyone 
else for the few jobs and programs that OEO brought in. We don’t need any 
hustlers or poverty pimps to take off the cream of the poverty money and leave 
the poor people fighting for the $3,600 a year jobs. 

La Coperacion del Pueblo de Tierra Amarilla is a 6-year old model community 
organization started by 16 families in northern Rio Arriba County. This organiza- 
tion demonstrates that these kinds of fights over money are not necessary. It 
also demonstrates that the professional or the educated person can be part of 
a team in helping people and do not have to run everything. In our organization, 
our doctors and lawyers work for $300 a month. So do our housekeepers, secre- 
taries, bookkeepers, and other workers. The majority of our staff were born 
and raised in Tierra Amarilla and most of us only graduated from high school. 
We do not have huge budgets, fancy stationery or expensive office equipment. 
We are 6 years old and have on our own raised private money to start a clinic 
and build a modern maternity hospital. We have opened a legal aid program 
and supported a land grant research program. We have a family rights office 
and a silk-screen workshop. Every program we start we try to make self-sufficient 
as soon as possible. You cannot make a community self-sufficient if you dump 
high amounts of money, with big administrative budgets and high salary costs. 
Everyone gets used to their $500 or $600 a month and then when the time comes 
for the grant to be renewed they must become lambe’s to get more money. If 
the grants offered under this bill are to truly reach the people and reflect our 
culture and values; and if these grants are to guarantee the ways the people 
used to work together in harmony instead of getting us to fight among each 
other over who will run the program and who will be hired—then we challenge 
you to design a bill where the money is granted in a communal style. This means 
everyone works for the same amount of money—educated and non-educated alike. 

People should be hired regardless of their educational level or background, 
with preference given to those residing in their land grants. Projeets must be 
able to support themselves after so many years. Do not allow the traditional 
poverty consultants to take over the proposal writing. Let people write proposals 
on the back of envelopes if they want to, but judge the proposal on its concrete- 
ness and its self-sufficiency. All the traditional requirements of proposal writing, 
report writing, accounting and hiring guidelines just allow the more educated 
to get richer and leave the poor people fighting over the lesser paying jobs. 

But as much as this kind of financing could help the land grants restore them- 
selves, all of this is a dream until justice is finally done. This is a big job ahead 
of us. Again we say to you that an 18 month temporary commission ean only 
scratch the surface. Our researcher has been working for 8 straight years after 
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he finished a 2-year research job for the State of New Mexico on the land 
grants. And he feels he is just now able to see the problem. l 

Mr. ARCHULELA. One thing I wanted to make clear is that the system 
we have has done this to us. One thing the Chicanos and Mexicans are 
alike in, they are from the same Latin cultures and backgrounds. That 
includes our brothers the Puerto Ricans, the Hawaiians, and the 
Latinos throughout the world. 

Up at Tierra Amarilla they are trying to build an airport now. The 
airport is just for the benefit of tourism. It is going to cost over a 
million dollars. That million dollars that the Federal Government 
probably will put into the airport, that should be given to the people, 
the Spanish-speaking people, the heirs of the land grants. That land 
grant, if it is turned over to us, we wouldn't need welfare or any food 
stamps or OEO programs. We can do it ourselves. We have done it 
for hundreds and hundreds of years. Other people have done it and 
are still doing it. The United States has come in and ruined the culture 
and everything that belongs to the people that they were proud of. 

This was proved in Vietnam. That is why they chased us out. We 
started a project and it did not come out right. Why? Because we 
didn't have the land to graze our cattle. We had to sell them and when 
we sold them it was at a lower price. These are the kinds of things 
that the Spanish-speaking and Mexican people go through in these 
United States, even though it is beautiful and we have in our 
Constitution liberty and justice for all. 

What kind of liberty do we have? Do we have the liberty to go 
and find jobs or to die of hunger if we don't have any food, to run 
around without any clothes if we don't have any money, to die of 
sickness because we don't have any money to pay the doctor. Some- 
times we get a death sentence because we can't afford a lawyer. Is that 
the kind of freedom we have? I am not to happy with that kind of 
freedom that we have here. 

The best thing that you gentlemen as Congressmen can do is to look 
into the history of the land grants and at the fraud that has been done 
by a lot of our Congressmen here in the State of New Mexico, and 
that includes our Congressman right now and our Representative. 
In your investigation, you would have to investigate them first to get 
to the truth. They are owners of land grants. They have stolen the 
land grants from our people. 

Ithank you for coming from Alabama and Los Angeles and Puerto 
Rico. Thank you for coming and listening to us because our Congress- 
men won't listen to us. They are not even here today. I can see that 
there are some Congressmen that are doing their job. I can see where. 
our tax money 1s going because you gentlemen are doing your jobs. 
because you are here listening to the people. 

Thank you. | 

Mr. Hawxrns. The Chair wishes to thank you. We appreciate your 
cooperation. 

Mr. Bucwanan. Thank you for your testimony. 

Mr. Benitez. Thank you and I have no questions. 

Mr. Hawxixs. Thank you very much. I apologize if you felt in any 
way that we have tried to be too abrupt. 

Our final witness is Andres A. Martinez, the president of the Tres 
Rios Association. 

Mr. Martinez. 
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STATEMENT OF ANDRES A. MARTINEZ, PRESIDENT, 
| TRES RIOS ASSOCIATION 


Mr. ManriNEz. Mr. Chairman, members of the committee, my name 
is Andres Martinez. I am the president of the 'Tres Rios Association. 
" have a few points that I would like to have entered into the record, 
if I may. 

Speaking about the small farmers and the work that they have been 
trying to do for, as somebody said, 300 years, between the years of 
1946 and 1962, there were nine small dairies in Taos County. One by 
one they were displaced by big business, by the big dairies; namely, 
Foremost, came into Taos and bought the milk from us for a while 
and then they started rejecting the milk for one reason or another 
until they put us out of business. 

We were supposed to have help from the Bureau of Reclamation 
and from the State engineer's office and from the different agricul- 
tural agencies like ASCS and the Forest Service, Soil Conservation, 
the different civic clubs in Taos County. When this took place, I don't 
know where these people were, but they weren't with us. They left 
us alone until we were all killed off. Now they are trying to revive us 
so we can have dairies and fruit trees and you name it. They want us 
to have everything now and we are all already dead. 

Mr. Chairman and members of the committee, these are facts. I am 
not talking through my head. I have two companions over here who 
will accompany me in establishing these facts, both members of our 
executive committee. 

I am going to leave these few remarks with you in lieu of reading 
my statements. I would like to leave these things with you so that 
you may think about them. 

Of the 3,000 acres we had, I would say that today 50 to 60 percent 
of that land is occupied by buildings and by powerlines and telephone 
lines, by highways, easements; you name it. The land, which wasn't 
irrigated and which was supposed to be irrigated by the Indian Camp 
Dam, whose capacity is 19,000 acres. The farmers have been left 
without any water. 

This is the same as for the people in Sequoia where they have 
big dams. Those people down there were perishing for lack of water 
when they had all of these dams. This is the ticket that they have been 
selling us in Taos, that if we have a dam consisting of 12,000 acre-feet, 
minus a base of 2,400 acre-feet for recreation, that we will have all 
kinds of crops, you know, so that we can convert our land holdings 
into more commercial and more productive dams. 

Mr. Chairman, and members of the committee, we need to look into 
this and consider this situation of the small community water systems 
which are perishing in the northern parts of New Mexico. I urge you 
to support us in yourefforts. _ | 

I thank you very much for the attention that you have given us by 
letting us present these few facts. 

I am going to leave sonie of these things for you. Some of them I 
would like to have back. Some of these are the only copies I could pick 
up right away this morning. Some you can have and the others you 
can return to me. 

Mr. HawxiNs. Mr. Martinez, copies will be made and returned to 
you, if that is satisfactory. We will see that you get the copies back. 
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Simply indicate to us the ones that you want returned and I can assure 
you that we will be responsible for seeing that they are returned. 

I think you have given us a very specific problem. You have been 
very concrete about it. Certainly it is within the scope of the com- 
mittee's investigation. I can certainly assure you that further investi- 
gation will be made along the lines that you have suggested. 

[ The documents referred to follow :] 


PREPARED STATEMENT OF ANDRES A. MARTINEZ, PRESIDENT, TRES Rios 
ASSOCIATION, Taos, N. MEX. 


We are opposed to the Rancho del Rio Grande Conservancy District and to its 
initial proposed project, the Indian Camp Dam, for many reasons. To begin with, 
we know that traditionally conservancy districts, which are created by monied 
interests and are not voted into being by the people, have advanced the causes 
of agribusinessmen and urban growth and progress, in the process destroying 
small, marginal farmers by forcing them into high pressure cash economies where 
they cannot compete, and thus go bankrupt. 

For example: Before the Elephant Butte Dam irrigation project, 70% of the 
889 farms in the area were owned by their largely Spanish-surnamed operators. 
And, according to a study done by regional conservator, Hugh Calkins: “transfer 
of farms was relatively infrequent. Stability and security, rather than speculation 
and insecurity, were characteristics of the area.” The commercialization and 
attendant economic pressures, costs, tax assessment, etc. of the dam and irriga- 
tion projects quickly changed that. Soon: “many of the original Spanish-American 
farmers were removed from their land through foreclosure,” and in the end “The 
benefits of the high profits * * * were confined for the most part to a relatively 
small group of the entire population * * *.” 

Likewise with the Middle Rio Grande Conservancy District. Originally hailed 
as the salvation of small farmers, conservancy assessments were so stiff that by 
1935 70% of them were delinquent. And, according to Nancie L. Gonzalez, “In 
1937, 8,000 people lost their land titles because they were unable to pay taxes and 
assessments * * *,” Another author, Ruth Laughlin, explains that the predomi- 
nantly Spanish-surnamed farmers '** * * were not allowed to pay regular taxes 
until the exorbitant district assessments had been paid, and consequently their 
land title passed to the state through unpaid taxes.” 

Noted sociologist Dr. Clark Knowlton, has said, “Every major irrigation or 
water conservation project along the Rio Grande from the Elephant Butte Dam 
to the Middle Rio Grande Conservancy District has been responsible for land 
alienation on an extensive scale. The Spanish-Americans have been replaced by 
Anglo-American farmers * * * Little thought has ever been given to the rights 
and land use patterns of the Spanish-Americans in planning water projects in 
New Mexico and in neighboring states.” 

Conservancy districts, which have enormous and varied powers, take con- 
trol of land and water out of the hands of local acequias and ditch systems. They 
can condemn land, build canals and dams and anti-flood projects, construct parks 
and recreation areas, sue people and institutions and get sued in return, tax 
whoever and whenever to pay for projects or debts incurred, foreclose on proper- 
ties and resell the land, and so forth. All this costs money, and as of this date, 
the Middle Rio Grande district, for one, is ten million dollars in debt. And 
recently the President of the MRGCD board, Dr. Bill Cote, told Belen small 
farmers desperate for water that he felt, due to urbanization and the need for 
industrial water, small-time agricultural irrigation was almost at an end in the 
Middle Rio Grande Valley. 

It should be understood that the Conservancy District here and the Indian 
Camp Dam were not ideas of the peope of Taos. Conceived by the State Engineer, 
the Bureau of Reclamation, and other government agencies as part of the San 
Juan Chama Diversion Project, those agencies enlisted the help of local business- 
men in order to “sell it" to the poor people. The Indian Camp Dam has also 
been used to disguise the real nature of a conservancy district. Yet the dam, 
which promises “more irrigation water” for small farmers, and has been touted 
as a way to “save” our “dying culture”, is obviously first and foremost a tourist 
trap, also a way for the town of Taos to get future water rights it desperately 
needs for urban expansion. 
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The Bureau of Reclamation, in its Planning Report, says small farmers will 
have to convert to more commercial crops in order to pay for the dam, buying 
the machinery, materials, and labor to do this by mortgaging their land and 
houses. Yet that report goes on to admit small Spanish-surnamed farmers in the 
area have been reluctant to mortgage their holdings. For they know such a move 
often leads to bankruptcy and loss of land for marginal farmers. 

Also, most small farmers within the proposed conservancy district have farms 
of 10 acres or less, which (especially with our short growing season) are not 
feasible to farm for profit with or without extra water. Ironically, most of these 
tiny farms fall within the wettest areas of the Rio Grande de Rancho valley in 
Rancho, Talpa, Cordillera, lower Ranchitos and Los Cordovas, and in Cañon, 
which have little need of added water. 

The only really large parcels of land within the district slated for Indian Camp 
Dam water belong to such *small farmers" as Melvin Weimer, Art Kay, the 
Mitehells, Rammings, Brandenburgs, etc. Thus, we feel a dam can only serve to 
raise our taxes and assessments for no valid purpose. Also, bringing in more 
recreation-minded and middle class people and their need for middle class 
services ean only inerease all the socio-economie pressures that have been 
driving small farmers off the land these past thirty years. In 1950 Taos County 
was over 80% Spanish-surnamed small farmers; today there are only about 60% 
Spanish-surnamed in the county, and we are being displaced by newcomers and 
developers all the time. | 

We see the district and the dam, then, as going hand in hand with development 
of the Valle Eseondido (which is killing small farmers in Cafion down below) 
and the expansion of the Taos Ski Valley (which threatens Arroyo Hondo and 
Valdez down below), developments which tend to urbanize Taos by destroying 
the small, poor, and largely Spanish-surnamed small farmers, whose life-style 
and culture, in conjunction with our Indian and aware Anglo neighbors, have 
made this fragile valley beauitful and productive for hundreds of years. 

For four years the Tres Rios Association has actively opposed the conservancy 
district and the dam. Made up of 14 major ditch systems connected to the major 
rivers flowing into the proposed conservancy district, we have worked, in con- 
junction with local sympathizers, to oppose the district in a number of court 
hearings. We have contacted experts to testify at the hearings, and tried exten- 
sively to publicize information about the projects to the people. We have met 
many times with congressional representatives. And, since Judge Campos formed 
the conservancy district, we have appealed that decision. Lawyers handling the 
appeal are from Rodey Dickason Sloan Akin & Robb in Albuquerque, the same 
lawyers who helped work for the return of the Taos Pueblo's Blue Lake Land. 
Currently we have raised enough money to pay for trial transcripts and part 
of the legal fees. But we still need $2,600 to complete payment of the pending 
appeal, and would appreciate any and all donations. Checks should be made out to 
The Tres Rios Association, and sent to Box 784, Taos, New Mexico 87571. 


OUR DEFINITION OF SMALL FARM 


We have some comments relating to Rudy Pacheco's statements in the Janu- 
ary 2, Taos News. First, Mr. Pacheco crosses off irrigators with an acre or less 
land, saying they aren't *small farmers." This is an unfortunate, arrogant, and 
irresponsible view for him to have since 284 out of the 792 current irrigators 
supposed to “benefit” from the proposed conservancy district Mr. Pacheco has 
been appointed to help govern own one acre or less; and the conservancy has 
been justifled (by Mr. Pacheco, the Bureau of Reclamation, the State Engineer's 
office, and others) on the grounds that these poor people representing practically 
30% of the irrigators who'll be taxed, are indeed “viable” small farmers, able to 
pay for the conservancy by miraculously transforming their tiny holdings into 
profit-making commercial farms. Obviously, as Mr. Pacheco unwittingly pointed 
out, such a transformation is not only a pipe dream, but an out and out farce. 

Now, Mr. Pacheco says a small farmer is one with “two or ten, or 20 or even 
100 acres.” Fair enough. He added that each of the proposed conservancy dis- 
trict board members irrigated between 30 and 60 acres of land. These industrious 
men are to be congratulated for having access to so much irrigable land, but 
should understand they are by no means typical of the “small farmers" over 
whom they will exercise great power should the Rancho del Rio Grande District 
become reality. Breaking down the ownership of land slated for supplemental 


352 


irrigation water within the proposed district, as cited by the Bureau of Reclama- 
tion planning report used to justify the district, gives this picture of the typical 
farmer slated to bear the economic and social costs of a conservancy. Only 
seven owners have land totalling over 50 acres. 17 have land parcels of between 
31-50 acres. 19 own 21-30 acres. 56 own between 11-20 acres. Then 109 owners 
have 6-10 acres. 300 have between 1-5 acres. And 284 owners have less than one 
acre. Hence, over 80 percent of the small farmers currently irrigating with the 
proposed district have highly uncommercial land units of 10 acres or less. These 
people can not at all meet the commercial crop requirements the Bureau of 
Reclamation claims they must meet in order to make the conservancy and In- 
dian Camp Dam feasible by paying increased tax assessments, because their 
land base is simply too small, and they are too poor. A recent Jose Yguado re- 
port estimated that a commercial farm had “to make $10,000 in order to profit." 
But: “In 1964 (in Taos county), only four farms earned $10,000 or over." As we 
understand it, the Taos County income for a family of four is still around $3.500, 
only 1% the $10,000 mark, and even that $3,500 is an average greatly inflated by 
the small strata of rich and the growing base of non-farming middle class popu- 
lating the county. 

Hence, that 80 percent of the landowners within the proposed district who 
own tiny, non-commercial land tracts, are destined to bear the brunt of the 
economic burdens of a conservancy district so that folks like those few large 
landholders, like the men on the conservancy board (who fall within the top 
24 biggest land irrigators out of the 792 irrigators included in the original Bureau 
of Reclamation report) can live high off the hog, perhaps even farming for pro- 
fit. No doubt, these few at the top will become even larger irrigators as they buy 
out the owners of those smaller tracts who won't be able to pay for the conservancy 
projects and assessments imposed on them by these large land-holding powers- 
that-be. 

Finally, Mr. Pacheco's statement that “all” the 2-10-20-100x acre farmers “are 
behind us," is irresponsible, and malicious toward all the members of the four- 
teen major ditch systems on the Rio Fernando, Rio Chiquito, and Rio Grande Del 
Rancho falling within the proposed district who for years have opposed the 
district and the Indian Camp Dam, taxing themselves to pay lawyers’ fees, to fly 
in expert witnesses for hearings, ete. These are the poor but determined people 
who packed the County Courtroom several times to hear their case; they are the 
people who, when the district proponents filed petitions sporting 300-odd names, 
filled out protesting petitions which gathered double that amount of signatures 
and then some. Mr. Pacheco's misleading, false statement gives us a little 
preview of the kind of representation that majority of small farmers opposed to 
the proposed district can expect should the district become a fact. 

Well, we are glad to see that on the average every proposed conservancy board 
member is irrigating from three to 30 and often 50 times more land than the 
great bulk of poor people slated to be taxed by them. Such wonderful, equal rep- 
resentation will no doubt insure fairness and justice for all should this hated 
conservancy district survive our supreme court appeal against it. 


EQUALITY IN TAXATION 


[New Mexican Opinion] 


During the final hectic days of the New Mexico Legislature, one bill important 
to taxpayers serviced by the Rancho del Rio Grande Conservancy District may 
become lost unless some important legislative leaders take some action. 

The bill, House Bill 356, introduced by State Representative James Duran, a 
Taos Democrat. would remove the single exemption which makes the conservancy 
district in Taos the only one of its kind in the state which does not have an 
elected board. 

In deliberations on the bill in the House of Representatives, it had been killed. 
but Representative Duran was successful in getting a vote of reconsideration and 
once explaining the impact of the bill, it received an overwhelming 34-7 vote in 
passing the house. The bill now rests in the Senate where its fate is unpredictable. 

During last November’s general election, New Mexico’s voters went to the polls 
to approve a constitutional amendment which prohibits any publie body, with the 
power to make assessments and levy taxes, from exercising this power unless its 
board of directors was specifically elected by a vote of the residents affected by 
these taxes. 
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The principle behind this measure was to bring the controversial Middle Rio 
Grande Conservancy District under an elected board of directors. For almost 54 
years the conservancy district had been operating in five New Mexico counties, but 
with a board appointed by district judges from the judicial districts covered by 
the district’s projects. 

However, when the amendment was passed it contained language which would 
specifically exempt the Taos conservancy district from this requirement for six 
years. 

Proponents of the constitutional amendment to require elected conservancy dis- 
trict boards successfully and vehemently used the argument that an appointive 
board represents a situation of taxation without representation. This same argu- 
ment can now be used for the Taos conservancy district because it now remains 
the lone, single exemption to this principle in the state. 

The exemption to the amendment was included by a group of people who feel 
that the conservancy board should operate for at least six years under an appoin- 
tive board to give the district and its programs time to get on its feet and into 
operation. This protective attitude however, goes against the feelings of a large 
majority of the property owners affected— those whose land is being protected 
and irrigated and who are paying the taxes. 

Organizations such as the Tres Ritos Association, which can legitimately claim 
membership of a large majority of the property owners in the Taos conservancy 
district argue that they should be permitted to have an elective board as soon as 
possible, not wait for the six year limitation. 

The legislature should listen to their arguments. The single exemption of the 
Taos Conservancy District from the provisions of an elective board is so con- 
spicuous that it is patently unfair. 

Those property owners affected by the district's projects and taxes should be 
permited to elect their own board of directors. This lone exemption should be re- 
moved to permit free election of the peoples’ representatives. 

We urge the legislature, and particularly Northern New Mexico legislators to 
support this legislation, and attempt to move it along in time to be passed by 
the end of the session. 


Mr. Martinez. I will answer your questions if you have any. 

Mr. HawxiNs. The committee thinks that you have made yourself 
quite clear and they will forego any questions. 

Again, I wish to thank you. 

Mr. Martinez. I thank you. 

Mr. Hawkrns. I do have three documents to be included in the record 
at this time. 

[The documents referred to follow :] 


'Congressman Mr. HAWKINS: 


We want to restore the Abique Land Grant in any way possible. We under- 
stand that this land has been confirmed to Manuel Martinez and his heirs. It has 
been treated between United States and Mexico under the treaty of Guadalupe 
Hidalgo. We want this Land Grant to be governed by the board of Trustees of 
such a land. The Congress of the United States are obligated to protect the heirs 
of such a land of such the Abique Land Grant. Also the Governor of New Mexico 
are also obige to the same rule. So the law of New Mexico will protect us in 
anyway rather than protect any of the Land grabbers. 

JUAN M. AGUILAR. 
Tierra Amarilla, N.M. 


Los Ogos, N. MEx., May 1, 1975. 
To Whom It May Concern: 


This letter is concerning the bill, H.R. 5937, introduced in the 94th Congress, 
1st Session, on April 14, 1975. We strongly urge and request that this bill be 
passed by Congress as it is. 

In the past the Governors of New Mexico have done virtually nothing to restore 
the community land grants, but we hope the present governor will do something 
to aid us struggle. 

We have had much contradiction in the past concerning this matter with 
lawyers. They have spend their time and our money keeping us idle and trying 
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to intertaining us and end up doing nothing for us. The money given to them 
could be used for the needs of our families. They have done nothing for us to 
deserve this money. 

CRUZ AGUILAR. 


To All Whom It May Concern: 


We, the Board of Trustees of the Corporacion de Abiquiu, Merced de Tierra 
Amarilla, having at heart the interests and privileges corresponding to said 
grant and its contituents, hereby request the you, as a public official or civic 
leader, consider the following items pertinent to our common cause: 

1. Combating of rural poverty among county’s rural population by means of 
oo to restore and upkeep the right pertaining to the Grantees within the 

rant. 

2. Funding of monies through the legal governing board of the aforementioned 
land grant. 

3. Take the necessary steps to enforce the principles set forth in the laws, 
customs, traditions, and other legal and practical guidelines governing the his- 
torical development and functioning of the community land grant, including the 
Laws of the Indies (1681) and the Treaty of Guadalupe-Hidalgo between the 
United States and Mexico of February 2, 1848, and the Protocol thereto. 

4. Make a proper study as to whether or not all corresponding rights have been 
properly protected by the State and Federal Governments since 1848, and deter- 
mine the relationship which any denial of those rights has had in creating pres- 
ent conditions of rural poverty among our people. 

Trusting that you will exercise your sincere efforts on our behalf, and hoping 
to hear from you at your earliest convenience, we are 

Respectfully submitted, 

NICOLAS LOPEZ, Chairman. 
JUAN MARTINEZ, JR., 

CRUZ AGUILAR, 

GREGORITO ÁGUILUS, 
MIGUEL AGUILAR, SR., 
GELEDON GALAZAN. 


Mr. Hawkins. The Chair will announce that the hearings will con- 
tinue tomorow morning in this room at 9 o’clock. I wish to commend 
those of you in the audience. You have been very patient and coopera- 
tive and you have stayed to the very end. We certainly hope that we 
will accomplish the rest of our objectives in hearing from the citizens 
of New Mexico tomorrow. 

We wish certainly to thank you for the many courtesies the commit- 
tee has been extended during the time we have spent here today in. 
Santa Fe. We hope that some of you will see fit to return tomorrow. 

The committee is adjourned until 9 a.m. tomorrow morning. 

[Whereupon, at 4:50 p.m.. the hearing recessed, to reconvene at 
9 :00 a.m., Saturday, May 5, 1975. ] 


POVERTY, EQUAL OPPORTUNITY, AND FULL 
EMPLOYMENT 


SATURDAY, MAY 3, 1975 


U.S. House or REPRESENTATIVES, 
SUBCOMMITTEE ON EQUAL OPPORTUNITIES, 
or THE COMMITTEE ON House EDUCATION AND LABOR, 
Sante Fe, N. Mex. 

The subcommittee met, pursuant to adjournment, at 9:20 a.m., in 
the U.S. district courtroom, in the U.S. courthouse, South Federal 
Place, Congressman Augustus F. Hawkins, of California, presiding. 

Other Members present: Representatives Benitez and Buchanan. 

Staff present: William L. Higgs, counsel; Carole Schanzer, clerk; 
and Silvia Rodriguez, secretary for the minority. 

Mr. Hawkins. The Subcommittee on Equal Opportunities of the 
House Education and Labor Committee is called to order. 

This is a continuation of the hearing on H.R. 50, H.R. 2276 and 
H.R. 5937. 

It is our hope to hear from the scheduled witnesses this morning. 
The expectation is that we will adjourn at noon. I think that will give 
all of the witnesses ample time to express themselves and members 
of the subcommittee to question them. 

We are very pleased this morning to have as our first witness Mr. 
Charles Tansey, chairman of the New Mexico State Board of Bar 
Examiners. 

Mr. HaAwxiNs. You are accompanied by several persons, are you not, 
Mr. Tansey? | 

Mr. Tansey. Yes, Mr. Chairman. The vice chairman of the board 
and two other members of the board of bar examiners are here. I would 
like to state at this time that Eugene Gallegos one of our members, is 
tied up with clients. He hopes that he might be able to get over here 
later; but if he is not able to get here and the committee does not have 
time to hear him, I understand the record will be open, and he would 
like to submit then a written statement at a later date. 

Mr. Hawkins. We will certainly allow that to be done. The record 
will be kept open for purposes of identification. 

Would you care to name the other persons accompanying vou. 

Mr. Tansey. Robert Taichert who is the vice chairman, Stan Koch 
who is a member of long standing, and Juan Burciaga who has been 
a member for some period of time and has been a grader of bar exami- 
nations for a long period of time. 

Mr. Hawxiws. Thank you. Mr. Tansey, we do have your prepared 
statement which will be entered into the record in its entirety. You 
may proceed to summarize from it or to deal with it as you so desire. 
We're very, very pleased to have you before the subcommittee. 
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STATEMENT OF CHARLES M. TANSEY, CHAIRMAN, NEW MEXICO 
BOARD OF EXAMINERS 


Mr. Tansey. Thank you, Mr. Chairman and members. I appreciate 
the invitation to appear before you on this matter. I would like to 
state that it is my firm opinion that the basic premise upon which the 
proposed legislation is based is false as applied to New Mexico; at 
least insofar as admission to practice law and discrimination in bar 
examinations are concerned. 

The committee's attention is called to the rules governing bar ex- 
aminers, bar examinations and admission to the bar of New Mexico, 
a copy of which is furnished herewith. Your attention is especially 
directed to rules 17 through 21. 

Rule 21 provides for nonidentity grading. I have been a member of 
the board of bar examiners for approximately 9 years. This rule has 
always been strictly adhered to. I have never had the slightest knowl- 
edge of whose paper I was grading. I have never been even slightly 
conscious of the race of the person whose paper I was grading, and 
I have discussed this with other examiners, including Chicano graders, 
and do not believe anyone can determine this. 

I have been a law professor and I could not tell then either, although 
I dealt. with the persons on a daily basis. I once thought I knew a 
Chinese student’s paper and was upset because he was doing so poorly 
on the exam. When the numbers were matched to names, it was not the 
Chinese student. It was an Anglo. 

The board of bar examiners has Chicano members, and we also 
have other Chicano graders. To the best of my knowledge, they have 
never felt the examinations were racially biased. 

As an aside, I would like to comment here, that as New Mexico has 
grown and applicants have increased, it has been necessary for us to 
add graders. When I started, the seven members of the board could 
grade all the papers. We now give 24 essay questions over 2 days. We 
have 24 graders. Each grader grades all of one question. The purpose 
of this is for fairness. Some people naturally are tougher when they 
grade. Some people are easier. If one individual graded all of a 
person's examination and he was a tough grader, that person would 
be in trouble. So we deliberately do it this way. 

Our last examination was given its final preparation and approval 
by Eugene Gallegos. I know he would never approve or prepare a 
racially biased examination. In fact, in talking with him yesterday, 
he stated he would not know how to prepare such an exam. I wouldn't 
either. | 

Charges of unfairness in administering the bar examination in New 
Mexico are smiply not well founded. This matter has been tested in a 
number of court cases, some of them in the Federal court system. No 
such charges have been upheld. 

I believe bar examinations are necessary. Certainly they are not 
perfect: and this board, other boards, and the National Conference 
of Bar Examiners are constantly seeking methods for improvements. 
This is the backeround of the Multi-State Bar Examination and its 
development and use, and again and aside, I might say that that is 
nationally prepared. The Princeton Testing Institute has been in- 
volved, many others, and it's computer graded. We don't grade it here. 
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In commenting on the need of bar examinations, I would like to 
refer you to volume 44, Nos. 1-2 of the Bar Examiner published by the 
National Conference of Bar Examiners in April 1975, and an article 
therein entitled “The Multi-State Bar Examination: A New Ap- 
proach,” by Daniel C. Blom, chairman, Washington Board of Bar 
Examiners. 

I quote from that article: 

4. The bar examination and the review required to prepare an applicant for 
it represent a unique and important step in the preparation of a lawyer for the 
practice of law. The examination is unique, because, for the first and only time 
before he practices law, an applicant is required to identify the fields of the law 
involved in a question, sort out the facts which interlace the “seamless web of 
the law" and demonstrate his ability to identify and categorize issues without 
any external help. During his law school experience, he studies contracts, torts, 
criminal law, and other areas of the law, and his tests are specifically addressed 
to those fields. 

This is not so in the course of the bar examination, where no one tells him 
what particular field is involved. Moreover, it is only the bar examination which 
necessitates a comprehensive, overall review of the law by one preparing to 
take it. 

As indicated in the above quote, in law school the student knows 
the field of law he is being examined in. In bar examinations, he does 
not; and the question may include more than one field of law. 

Again as an aside, gentlemen, that’s the way your cases come to you 
as a lawyer. À man doesn't walk in and identify the kind of case he 
has. It may have contracts involved in it. It may have torts, constitu- 
tional law, conflicts of law, sales. truth and lending, many other things. 

The minority groups cite the higher failure rate among their people 
as compared to those termed anglos. First I think it should be pointed 
out that this is not statistically sound. If 60 anglos take the exam 
and 18 members of minority groups, you can’t compare percentages. 
You must have equal numbers to be on statistically sound ground. 
Thus, the provision of section 1102 of H.R. 2276 is totally invalid as a 
basis to indicate discrimination in the examination or its grading. 

In determining why members of minority groups fail, you must 
look much more deeply. What was their score on the college entrance 
examination? What grades did they get, and in what subjects? Did 
they demonstrate improvement as time passed? How did they score 
on the law school aptitude test? What were their grades in law school, 
and what courses did they take? 

Unfortunately, in the climate of the times, schools, colleges, and 
law schools have felt impelled to reach out and find minority students 
on à quota basis. This can be commendable in theory, but it can cause 
very bad results in practice unless the minority student is truly 
qualified and motivated, or unless the student is given special atten- 
tion. It appears that many colleges and law schools are graduating 
persons not fully qualified. This really doesn't help the student, and it 
won't help his ethnic group. 

It appears to me that the minority groups are downgrading them- 
selves. They are saying. ^We aren't smart enough or can't learn enough 
to pass your examination. Therefore, don't examine us at all or give 
us à special examination." It appears that what is being sought is not 
equal opportunity but equal results. Unfortunately, equal results de- 
pend on the individual. 

If the provisions of section 1103 of H.R. 2276 are to have any mean- 
ing, then the special bar examination committee must prepare an 
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examination they know the minorities can pass, or the same high 
percentage will fail. 

If they prepare such a special examination that virtually no one 
will fail, then they really admit “second-rate lawyers.” Minority 
ethnic groups don't need second-rate lawyers. They need the best. 

Like it or not, this is an English-speaking nation with basically 
an English legal system, and law and its practice is conducted in 
English even in New Mexico. If the examinees cannot function in this 
language and system after 12 years of school, 4 years of college, and 
3 years of law school, then they simply will not function adequately 
as lawyers. They and their clients will be at a distinct disadvantage. 

I believe there is another false assumption in H.R. 2276. It is in 
section 1101(f). Legal services simply are not now reserved to the 
middle- and upper-income classes. The upper-income classes mav be 
well represented, and my experience is that the poorer now are. It is 
the middle class which is left out. They are too poor to pay for services 
and too rich for poverty programs. 

It is also racially biased to indicate that minority lawyers should go 
to poverty areas to represent poor and minority clients. Whv should 
they do this? As a practical matter, they don’t. I suspect there are 
adequate Chicano lawyers in the State of New Mexico to represent 
their ethnic groups if they all went to the places where these people 
are. But they don’t, and why should they. . 

I do not believe this legislation is needed or will serve any useful 
purpose. I do not think this legislation would have any real impact on 
the problems of poor minorities in New Mexico, except, perhaps, to 
give them a few unqualified lawyers. 'The committee should address 
itself to upgrading education. It should make clear that standards 
need to be raised all along the line, not lowered. 

For years some of New Mexico's finest lawyers have been Chicanos. 
I have practiced law 37 years, most of it in New Mexico, and I have 
practiced with and against these lawyers. They all qualified within 
the system. 

I would also like to suggest doubts as to the constitutionality of this 
legislation. Lawyers are a part of the judicial branch of government, 
at least insofar as practice in courts is concerned. The courts must 
control admission to practice, and under the Constitution they have 
and will prevent discrimination whether it be State or Federal. 

Now, not in my statement, and I was not able to do extensive re- 
search, but I came to Santa Fe yesterday and did go back and get 
some statistics. There has been a lot of information bandied around, 
about 40 or 50 percent only of minority groups passing the bar exami- 
nations. I find that some years it was 50—50. Some years considerably 
more than 50 percent passed. Some years more than 50 percent failed ; 
but going back to the March 1970, bar examination and coming through 
the Februarv 1975, bar examination, our latest, I find that 199 identi- 
fiable minority persons took the bar, and that eventually 74 passed, 
and this is 60 percent plus, and that's not too far away from what over 
the vears our average has been. 

Many people take a bar examination once. I have a law partner who 
is considered one of the brightest young lawyers in the State. He was 
a law review man. He failed the bar the first time he took it, so you 
can’t always tell. I find that a number of the minority people who 
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failed it the first time passed it the second time. Some have taken it 
four or five times and have not passed. "m 

Mr. HawxiNs. Mr. Tansey, do you have the statistics on an exami- 
nation-by-examination basis for those years and the same percentages 
for the particular examination rather than lumping them together 

Mr. Tansey. Not actually worked out, no. I didn't make those per- 
centages. I can look here at these and give you some rough figures. 
Actually in March 1970, August 1970, and March 1971, it’s quite clear 
it was 50-50. In August 1971, I would say that it would appear that 
the percentage is probably over 70 percent. 

r. Hawkins. Seventy percent minority ? 

Mr. Tansey. There were 10 who passed and 5 who failed, 6624 
percent. " 

Mr. HAwkxrNs. Are we talking about 10 minorities? 

Mr. Tansey. Right, this is minorities. I did not have time to make 
a complete statistical study, but we could make such a study for the 
committee, I’m sure. We could have the secretary do that. I simply 
didn't have time to do it. 

That is all I have at this point to say. I'd be glad to answer any. 
questions that I am able to answer for the committee. 

Mr. Hawkins. I think you will be very able to answer them, Mr. 
Tansey. | 

Mr. BenNrrez. Thank you very much, Mr. Tansey, for your testimony. 
The first point that I think we would like to clarify is that, contrary 
to what your impression has been, we are not impinging on the integ- 
rity nor the honesty of the bar examiners nor attributing to them 
bias or discrimination as individuals. There is not in the findings, in 
the bill, there is no reference to discrimination perpetrated by the bar 
examiners or by the bar examination, and all the testimony we have 
heard heretofore leaves that particular point untouched. 

What the findings are is that there is discrimination in the fact that 
minorities do not have a corresponding number of attorneys available 
to them who know their language, who are conversant with their prob- 
lems, who have a sense of emotional identification with them; and 
more important, although I concede that a person from any race can 
identify themselves with other groups, more important that the groups 
affected, the clients, as such, need, and it’s legitimate that they should 
have representatives or champions, which is the original concept which 
you know, of the lawyer, from their same background and experiences. 
Do you have any objection to that ? 

Mr. Tansey. Certainly I have no objection to any ethnic group peo- 
ple being represented and having available to them legal representa- 
tives, representation from persons of their group. I would like to point 
out, however, that you can’t make instant lawyers. Over the years that 
I have been around New Mexico, it simply is a fact. Maybe some of it 
could have been intentional discrimination, but a great deal of it was 
simply lack of motivation and by accident that not as many of the 
minority people went to law school; and consequently they would fall 
behind 1n representation, and I don't see that this bill really addresses 
that problem. As I commented, I think we need to upgrade education 
for these people, and I’m talking about beginning clear down really 
in the first grade and going on through. 
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Mr. Benrrez. Yes, I appreciate that, and we are also interested in 
having good lawyers, and I agree fully with you that we are not in- 
terested and that minorities don't need second-rate lawyers; but the 
point that I think is important in this context is whether or not there 
might be other methods of determining who will be good lawyers other 
| than via bar examinations. 

Let me ask you one question. As a practicing lawyer, what do you 
think would be the result of having practicing lawyers with 15 years 
of experience take the bar over again? 

Mr. Tansey. I can comment rather specifically on that, because I 
had a law partner at one time who got out of law school just before 
World War II and was in the Reserves, practiced a very short time, 
was early called into the service, was in for 7 years, came to New 
Mexico and actually took the New Mexico bar about 12 years after he 
got out of law school and passed it. | 

Mr. BENrTEz. What do you think would be the reaction of the prac- 
ticing bar if they were to be told that they were going to have to take 
the exams, the bar exams, 15 years thereafter, as I would have to do 
with driving an automobile or things like that, what would be the 
reaction of the bar of New Mexico? 

Mr. Tansey. I think, of course, to begin with, they would probably 
blow sky high, but let me assure you that New Mexico and other States 
are now getting to the point, and our Supreme Court shortly will man- 
date 40 hours of continuing legal education for every lawyer, including 
for everybody courses in legal ethics; and let me assure you that I’ve 
been a member of the board of the bar commissioners also, which is 
the managing body of our integrated bar, and the lawyers we have 
trouble with in all ways are lawyers who have not participated over 
the years in continuing legal education, and this is a problem, and 
certainly we recognize it, but I'd like to go back to one interesting 
experience, if I may. 

In the early 1950'$ I was associate general counsel of the Navajo 
Tribe. At that time, and up until very recently, to the best of my knowl- 
edge, there was only one Navajo who had ever been a lawyer. He hap- 
pens to be married to a cousin of mine. His name is Tom Dodge. He was 
a son of Chief Dodge who was considered the last chief of the Navajos. 
Very recently we have had Navajos going to law school, and they are 
passing the bar, not all but some, and being admitted. Now, the fact 
that there are the representative proportion of Navajo lawyers to 
Navajo people has no relationship to discrimination in legal education 
or the kind of examinations or anything else. Tt simply 1s related to 
the fact—and when I was attorney for the Navajo, we tried to get them 
to go to law school, and we could not. 

Mr. Benitez. I think the difficulty that we are having is that you 
assume that the bill has a bias against bar examiners or against par- 
ticular individuals, whereas what this bill tries to deal with is an im- 
perfection in the structure of the legal svstem vis-a-vis the minorities, 
and the desirability that this societv balance in some legitimate way 
the particular imbalance which we face at present and which creates 
eons and difficulties and conflict; and that is what we're trying 
to do. 

Now, T may say that this bill is not perfect. As a matter, we have 
been profiting from recommendations from some of your colleagues, 
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and some suggestions have been made for its improvement, and I'm 
sure they might be incorporated, and that your suggestions also, I 
believe, would help us very much in advancing this objective. 

The reason why I raised the question about the examination 15 years 
afterward—be it for lawyers or for doctors or for engineers, or anyone, 
I happen to have been president at the University of Puerto Rico for 
90 years, and I'm quite conversant with these problems also—is that 
we have discovered that regular examinations were not ordered by God 
on Mount Sinai, and that there are other forms and ways of testing 
ability besides written examinations; and they are at best a formula 
which, in the absence of other alternatives, survives as the principal 
mode, but we are considering the possibility of other types of tests, 
as you know. 

The legal profession has not always had bar examinations, and 
this is a change of law in rather recent history. The real situation is 
that we are dealing here with is can bar examinations be supplemented 
by other forms of legitimate comparative tests of competence and abil- 
ity in identifying qualities and knowledges that are important in the 
lawyer-client relationship, and do you think that that goal can possibly 
be achieved through some other form of testing ? 

Mr. Tansey. I think I made it clear—I thought I did—and I cer- 
tainly don't pretend to claim that written bar examinations are the 
ultimate end of everything. You have been president of a university. 
I think I can classify myself as a scholar and an intellectual. I’ve been 
a law professor also. I think I indicated that the National Board of 
Bar Examiners, national council, our board, and other boards are con- 
stantly having under study ways and means to test or try to determine 
the competency of lawyers, but this doesn't concern minorities as to 
others. It concerns all people who are admitted to practice. We are 
always very troubled by the fact that we haven't discovered a real way 
to find out about how ethical and honest and motivated people are 
going to be. We have tried to talk with the law school, and it's been 
done other places, about checking these people out when thev come into 
law school on some things that thev don't find out about. This 1s tied 
into legal education verv intimatelv, and I don't disagree with what 
you're saying, but T do disagree that this bill. at least as it’s written, is 
going to accomplish the purpose that you're after. 

Now let me just say one other thins. I’m not trying to stress a per- 
sonal attack on bar examiners, but there's been a great deal of that 
in New Mexico, and a great many minority people have indicated 
that. So it’s a part of the problem here that we can't escape, and I think 
I have a right to touch on that. 

Mr. BenrreEz. I was just thinking from vour expression that it is 
quite right, that 1f an alternative method were to be evolved to deal 
with situations of this kind. it misht. have to be. and perhaps should be, 
ES able to all persons that would like to be tested along those other 
ines. 

Mr. Tanry. T think that eaual opportunity and equal treatment 
would require that evervbody be treated the same. I don't think vou 
can do something special for one group of people and not treat other 
people likewise, or make equal requirements of evervbodv. — 

. Mr. Benrrez. This is what I’m saving; but if the facts prove this 
absence of alternatives via the present formula, it is in our judgment 
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legitimate to provide other alternatives which probably won't have to 
be restricted to that particular class but be open to all. 

Thank you very much. i 

Mr. HaAwxiNs. Thank you very much, Mr. Benitez. 

Mr. Buchanan. | 

Mr. BUcHaNan. Thank you very much, Mr. Chairman. 

Mr. Tansey, I want to thank you for your testimony. I was once a 
student at the University of Virginia, and the school had a motto from 
its founding father, Thomas Jefferson, which went like this, “For here 
we are not afraid to follow the truth wherever it may lead us, nor to 
tolerate any errors so long as reason is left to combat it," and it seems 
to me that would be a pretty good watchword for the Congress. Getting 
at the truth sometimes is a very difficult thing to accomplish. For 
example, I want you to have a little more to say about the problem you 
raised in your statement about the use of statistics where you're talking 
about groups of different sizes, in comparing percentages based on a 
relatively small group against a relatively large group, and I want you 
to do so because I want to quote to you from the testimony of your 
colleague, Cruz Reynoso, of the University of New Mexico, also a law 
professor. 

He said yesterday before this committee, “Perusal of the attached 
exhibits will indicate the pass rate of minorities on the bar examination 
is greatly below that of nonminority applicants. In New Mexico, for 
example, in the last few years approximately 40 to 45 percent of the 
minorities have passed the bar, while approximately 75 to 80 percent 
of the nonminorities have been successful. This low rate of passed 
minorities has serious consequences. Thus far New Mexico has a large 
representation of minority groups. About 50 percent of the population 
is minority. The percentage of attorneys belonging to these groups is 
very low. While 40 percent of the population is Chicano, only approxi- 
mately 7 per cent of the attorneys are Chicano,” and he goes on to 
deal with a couple of things, the Indian and the very small black 
population. | 

I wonder, in light of that testimony, which appears at least to be in 
variance with the statistics you gave us a few moments ago, if you 
could comment further on the factual situation, and also I would be 
interested if you would expand on the word of caution you gave us 
about the use of statistics. 

Mr. Tansey. First of all, of course, I would have to confess that I 
am not a statistician and not that expert in the field, but I believe the 
statements I made would be agreed to by people who are specialists in 
statistics. | | 

Let's go back to a little personal history in New Mexico. When I took 
the bar examinations in New Mexico in 1939, which was a year after 
I took them in Kansas in 1998, there were 14 of us who took the bar, 
and to the best of my recollection, we were all Anglos. Seven passed 
and seven failed. In those days when we had small groups, the pass- 
fail percentage ran about 45, 55 percent, right along in that ratio. 
As we got larger numbers, the pass ratio went up. In addition, in the 
early days, we were given a mandate by Supreme Court rules to set 
70 as a passing grade. That has since been changed, and we are given 
some judgment, and we evaluate after the grading is done; but when 
we still know no names or no identities, the bar examination and how 
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people seem to have done and how easy or difficult that one may have 
been, and we may set a passing grade, for example, of 66. Then we are 
required, not necessarily to regrade, but to reevaluate all of those 
people who came close; and what it really means, if we set it at 66, 
pretty much, anybody that has gotten 65 or above is going to end up 
passing. 

As to Professor Reynoso's statistics, as I have indicated, I will have 
the secretary of the Board, who is the clerk of the Supreme Court, 
do some really statistical study for you, and we'll get it to you; but 
I don’t believe his statistics are going to be correct. Let me say this. 

en someone applies to take the New Mexico bar, we don't ask him if 
he's black, white, green, or yellow, or who he is or what he is. I cannot 
guarantee you that I've identified here all minority people, and I 
can't guarantee you that one of these people, or two, might not be a 
little hard for us to classify as minorities. We have people in New 
Mexico who have a Spanish surname but may have less than a quarter 
Spanish blood. We have Navajos who are enrolled members of the 
tribe, and all they have to have is 25 percent Navajo blood. We also 
have persons with Anglo surnames who are perhaps more than half 
Chicano. So I can't be positive, and I don't know that we can ever 
positively identify. We'll do the best that we can, but I truly do 
not think, and certainly this is accurate enough that I can say with 
reasonable certainty that Professor Reynoso is just a little bit off on 
his figures for the last 5 years. 

Mr. Buchanan. Professor Reynoso also included some exhibits en- 
titled “Chicano Representation in Bar Examiners and Bar Appli- 
cants,” and they show that through the years, since 1961, there have 
been a number of years where there were no Chicanos among the exam- 
iners; but particularly in more recent years, there have been one or two 
and in one year three. However, it would be supportive of what you 
have said about the absence of discrimination, that in the year in 
which there were 3 Chicanos out of 22 board members, which was 
the highest number, in 1972, according to his figures, there were a 
total of 69 applicants. Forty-two passed, and of the 19 applicants who 
were Chicanos, only 3 passed, and that's the worst they had scored in 
all the years that are here listed. So it would appear that while there 
has been some shortage of people who are Chicanos who are also 
board members, and while the records as he lists them would indicate 
that Chicanos generally did not fare as well as applicants overall in 
these examinations, in the year in which there was a higher number of 
Chicano board members, you also had the highest number of failures 
of that particular group among the applicants. 

Mr. Tansey. Yes; it is true that there have been years since I have 
been on the board that we did not have a Chicano member of the 
board, but most of the time we have had at least one. We ran into 
a peculiar situation one time. 

We had Mr. Arturo Ortego as a member of our board. He became 
a member of the board of regents of the State of New Mexico, and we 
suddenly found under our rules he had a conflict of interest, and he 
had to get up and walk out. He just couldn't do it because our rules 
say that no person connected with a university or school that has & 
law school can be on the board of bar examiners, and I think there 
would be some pretty good reasons for that. People would kind of 
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ion. at least the lawyers that came from Harvard or some place 

M odi probably on that a little bit; but we are pieno t 
increase the number of members of our board because of a pe a 
crease in work, and we are seeking to find very definitely ad ova 
Chicano members to come onto our board, and I want to point out a 
besides a member of the board, we do use Chicano lawyers as graders. 
We can’t grade all the exams ourselves anymore. We have e to 
pick qualified Ba as graders, and we certainly don’t exclude any 
; rany grou any means. 
“Mr. aan. "Let me ask one thing about the nature of the bar 
examination itself. You mentioned the multistate bar examination. Are 
there elements of the bar examination in New Mexico which would 
differ from other States which would test an applicant's knowledge of 
New Mexico law in areas where it might not be identical with law in 
other States ? 

Mr. Tawsey. You have been handed with our statement, there 1s 
attached a copy of our rules, and it sets out the fields in which we 
examine. I believe that the only place that might be peculiar to New 
Mexico that wouldn't fit New Jersey or Kansas would be community 
property law, which, of course, is a civil law concept that come to us 
through Spanish law and our Spanish heritage, and we are permitted 
to ask community property questions. I really can't recall a water 
question, identifiable as such, on a bar examination, but, of course, 
we have the prior appropriation doctrine in the Western States, and 
it's common to all the Western States, and that would be different 
riparian rights which would exist in New York or some other State. 
We might get into that; but other than that, we have some differences 
in New Mexico because of community property and more in the past 
than really we have now in husband and wife property relationships 
and ownerships. Frankly, I think we've got a far better system than 
the English common law system was as to ownership of property, and 
much fairer to the female of the species than would be in England. 

Mr. Buchanan. I asked really, because yesterday we had testimony 
that of those who graduated from the University of New Mexico over 
the span of years, only six had failed if they went through the whole 
process of the third attempt to pass the bar examination, whereas 
the overall statistics, and we will await the indepth analysis that you're 
going to provide, would imply that the failure rate 1s substantially 
higher of applicants overall, and I just wondered what it was that 
the University of New Mexico did that made them pass so much better. 

Mr. Tansey. I feel that if you check in Kansas or Colorado or some 
other place that you might find a more or less similar situation. Stu- 
dents from the local law schools seem, for some reason or other, to do 
a little bit better than they do if they come from an outside law school, 
and I can't give you any real reason why this seems to happen, but 
it does. I can tell you this, that our experience has been that there are 
as least two law schools from which we get graduates where they have a 
very bad failure record. I don't think I want to identify here those 
particular law schools. That might not be fair to them; but over the 
years, there have been two law schools outside of New Mexico where 
we get a lot of our failures from, and some of these minority people go 
to e of those law schools, so that might account for some of the 
statistics. | 
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Mr. Buchanan. I've exceeded my time, but I want to say this. I 
think you've given very provocative testimony, and regardless of the 
consequences of the terms of what happens to this bill, it is my pro- 
found hope that all of you who do have responsibility will take a hard 
look at this problem of apparent underrepresentation of certain mi- 
nority groups in the legal profession or do what you can as lawyers 
and persons in positions of responsibility to get at that problem. _ 

Mr. Tansey. Mr. Buchanan, I've spent all of my legal career trying 
to upgrade the legal and judicial system of this country. I've been 1n 
the New Mexico legislature. I was a member of the constitution rev1- 
sion commission, the constitutional convention. We had matters touch- 
ing on this there, and I’ve worked on it, been on the bar commission, 
and I’ve been on bar committees, and I won't as long as I live cease 
to work for betterment, and that includes getting better representa- 
tion for minority groups. I don't think that I have a great many 
prejudices. For anybody to say they don't have any would be a little 
silly. I do have a Chicano daughter-in-law that I love very dearly, and 
I think if I was prejudiced, it probably would have shown up a little 
bit there. 

Mr. BucnaNAN. Thank you, sir. 

Mr. HawkiNs. The Chair will defer to the majority counsel, Mr. 
Higgs, who asked to examine the witness. 

Mr. Hiecs. Mr. Tansey, speaking from the staff standpoint, let me 
also congratulate you on a most helpful statement, a statement that 
I think does put forward where the issues are, where the problems are. 
I have just a few questions that I would like to ask you. 

I notice at the bottom of your third page, the paragraph there, you 
say, “Like it or not, this is an English-speaking nation based on an 
English legal system, and law and its practice is conducted in English.” 
I gather, though, that the bar examination in New Mexico is primarily 
designed to test one's ability to practice law in the State of New 
Mexico? 

Mr. Tansey. Yes, I would say it is to practice law in the State of 
New Mexico, but I've taken both the Kansas and New Mexico bar ex- 
aminations a year apart. My recollections of them are, and, of course, 
that's been 36 and 37 years ago but they were so similar that it wasn't 
even funny. 

Mr. Hiocs. I believe that the New Mexico constitution has a pro- 
vision in it which requires the teachers in the public schools to be 
fluent in both Spanish and English. Is this correct ? 

Mr. Tansey. Whether that's the exact wording of it that’s the im- 
port of it, yes. 

Mr. Hices. In terms of New Mexico law, would you say that what 
happens to land and land titles in the State, not only historically but 
today, is one of the key areas of New Mexico law, if not perhaps the 
most important part ? 

Mr. Tansey. I would be somewhat inclined to doubt that that is 
presently as important as it might have been years ago and would 
appear to be. That is a separate and a complicated subject. I’ve had a 
little to do with the Indian land claim case, and I understand you do 
have a bill vou have been considering for a commission somewhat simi- 
lar to the Indian Land Claims Commission. I'm well aware that there 
have been some questions about land claims, at least in certain areas 
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of New Mexico, but I don’t think that the matter of minority legal 
representation in the sense of minority attorneys has had much impact 
one way or the other on that. 

I suspect that, historically, if you would do some checking, you 
would find that many persons of Spanish descent who lost land lost 
it to the fellow minority groups through one way or the other and I 
don’t think that the problem we are addressing today has any true 
bearing to any degree on that. There is one of our members present here 
who is a Santa Fe lawyer, and I think he probably would be better in- 
formed in the matter that you touched on than I would be. I think his 
firm has been involved perhaps to some extent in these matters. Maybe 
he can address those matters for you better than I can. 

Mr. Hices. I appreciate your answer. However, what I asked you 
was do you feel that historically and today the title to land in this 
State is a key matter for the practice of law in New Mexico. I did not 
say it was the most important matter. Though, if you feel that it is 
the most important matter, we would appreciate that information, too, 
but do you feel it’s a key matter ? 

Mr. Tansey. Mr. Higgs as I said, it’s a little difficult for me to 
address myself to that. In the area which I live in, it certainly is not 
a key matter, but I live in northwestern New Mexico. In what we cal] 
the northern counties or the counties up and down the Rio Grande 
River where you have a large Chicano population and where there were 
land grants, it may be a much, much more important factor than it is 
where I am. I’m not trying to avoid answering your question. Maybe 
I’m not doing a good job of it. 

Mr. Hices. I understand that. You say, then, that in the counties 
up and down the Rio Grande and in northern New Mexico, it might 
be a key matter. What percentage of New Mexico's population, 
not Chicano but of all groups, lives in the northern counties and in the 
counties along the Rio Grande. 

Mr. Tansey. I don't know the percentage; but since Albuquerque 
is on the Rio Grande in that valley, and Sante Fe, I suppose, in 
a sense is and Espanola, Taos, a pretty large percentage of the popula- 
tion does live up and down that central line along the Rio Grande. 

Mr. Hi66s. Assuming the Supreme Court of the United States has 
ruled in à number of cases that in order to properly determine the 
title to land in New Mexico or most areas of New Mexico, it is neces- 
sary to look at the laws of Spain and Mexico at the time that those 
respective nations lost jurisdiction, Spain, of course, to Mexico in 
1882 and Mexico to the United States by the Treaty of Guadalupe 
Hidalgo in 1848; and that if we also assume that the key codes of laws 
of Spain were, for example, the Siete Partidas, the Nuevo Recopilación, 
and what's called the Laws of the Indies now, if we were to assume 
this and that those codes of laws and the understanding of them can 
only be had by an ability to read Spanish and to understand Spanish 
to a fairly high degree of competency, and assume further that the 
Supreme Court had pointed this out, would a lawyer in New Mexico 
who could not read Spanish fluently be able to adequately represent a 
client who had a matter in this perhaps key area of land and land titles 
before the courts in New Mexico? 

Mr. Tansey. Mr. Higos, I really don’t feel that I'm competent to 
answer the question you're asking. I didn't come here to testify on 
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that matter. I was a professor of titles in law school on rights and 
land. I have examined titles in Spanish land grants, and I have been 
able to successfully practice in that field; but if you mean could I 
go to Spain or to Mexico and research the records on the antecedent 
data on land grants and titles in New Mexico, I once read and 
wrote Spanish pretty well—I never spoke it very well; and having 
lived outside of a Spanish-speaking area, certainly I couldn't go there 
and do that without some refresher work and some study, and many 
lawyers couldn't even begin to do it. I’m sure that that would have to 
be done, but we have many Anglo lawyers who speak, read, and write 
Spanish just as well as members of that racial group. 

Mr. Hiees. Then what percentage do you think of the Anglo mem- 
bers of the New Mexico bar would be able to handle questions of this 
manner, going by the Supreme Court pronouncements, assuming 
they have been made in à number of cases, and assuming also that the 
required documents are reproduced in the library at the University 
of New Mexico and in the State Law Library of Santa Fe, including 
the various codes which I have mentioned to you in my first question? 

Mr. Tansey. Mr. Higgs. I don't know what percentage of lawyers 
in New Mexico could do this; but I think you're getting into a field, as 
I've said, unrelated to this particular legislation, and I think you're 
getting into something that would take a great deal of study and would 
take a very long dissertation to be answered, because I think it involes 
ae more than simply a study of the things that you are talking 
about. 

I think there are many legal problems involved beyond that, and I 
think there are many sociological and philosophical problems involved 
in the land grant situation that go completely beyond the purview of 
this thing, and frankly, I’m not prepared at this point to really go 
into those that deeply. 

Mr. Htaes. I just have a few more questions, Mr. Tansey, in a differ- 
ent vein to ask you. Suppose, along the lines that Congressman Buch- 
anan has indicated, I think, and Congressman Benitez also, in thinking 
of alternative ways ot approach the testing area, suppose, for example, 
a panel, for example, of 25 attorneys admitted to practice law in the 
State of New Mexico were established, and suppose, as an alternative 
way of testing to meet the standards of serving the public in terms of 
providing quality legal services, it was stated that any successful grad- 
uate of a qualified law school could. as an alternative method of being 
admitted to practice in New Mexico, apply for a probationary admit- 
tance of 1 year and could select any three attorneys of this panel of 25 
attorneys which would be designated by your Board to supervise him 
or to consult with him in his year of probationary practice in New 
Mexico, at the end of which period, based upon his performance and 
his service during that period to the community, and in the carrying 
out of the legal profession, if based on this, they certify that his per- 
formance was good, was responsive, was ethical, was constructive, that 
he would then be admitted to full practice in the New Mexico bar. Is 
this the type of alternative which you feel would be a constructive and 
helpful one? 

Mr. Tansey. Um assuming that as a part of your question, he would 
take no such bar examination as we presently have. My answer to that 
is, *No," I don't think it would tell you anything whatsoever. I just 
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don’t think it would accomplish any purpose. I really and truly don’t. I 
think, as I have said, we need to constantly keep under study the licens- 
ing and the qualifications of all professions, but my answer to what 
you have just posed to me has to be that I do not think it’s a practical 
method at all. I don’t think during that year that that young lawyer 
would really be able to demonstrate very much, and I think you keep 
touching on social philosophy rather than legal qualifications, and I 
don’t say that that should be overlooked, but I don’t think that that 
is a qualification to practice law. These people are going to represent 
all kinds of people in all kinds of cases, not just land cases concerning 
. land grants or something like that. I can’t even tell when we take a new 
young lawyer into our office at the end of a year. It just takes longer 
than that. I wouldn’t want to have him come in there and at the end of 
a year then certify him to practice law, frankly. 

Mr. Hiees. Thank you very much, and thank you, Mr. Chairman. 

Mr. Hawkins. Mr. Tansey, because of the time schedule, I’m not 
going to take long. Just two points of clarification on your statement. 
On the last page of the statement in the second full paragraph, you 
say that, “I suspect there are adequate Chicano lawyers in the State 
of New Mexico to represent their ethnic groups, if they all went to 
places these people are.” Do you honestly believe that as compared 
with the non-Chicano population, that there are adequate Chicano 
lawyers in the State of New Mexico? 

Mr. Tansey. The places we seem to be concentrating on, and again 
Tl generally refer to them as the northern counties, and this is the 
place where there has been the allegation of shortage of these attor- 
neys, and yes, I don’t know whether the statistics I’ve heard are ab- 
solutely accurate or not, and I certainly couldn’t argue with the fact 
that if there is a 40-percent Chicano population in New Mexico, that 
40 percent of the lawyers are Chicanos; but I think that if all of those 
lawyers did go where these poor minority people that we have been 
talking about are living, that there would be adequate lawyers to rep- 
resent them of their own race. 

Mr. Hawkins. According to the statistics given to this committee, 
based on the directory of New Mexico bench bar published by the 
State Board of New Mexico, as of 1970 there was a total of 85 Chicano 
attorneys, 1,114 resident non-Chicano attorneys, and this ratio is that 
there is 1 resident Chicano attorney for every 4,792 New Mexico Chi- 
cano citizens, but 1 resident non-Chicano attorney for every 545 New 
Mexico non-Chicano citizens, and so if one is well represented, then the 
other must be overrepresented, it would seem from that. 

Mr. Tansey. Of course, I think that that assumes an extremely false 
premise. That assumes that a Chicano can’t be represented by a non- 
Chicano, or it assumes that non-Chicanos, Anglos, can’t be represented 
by Chicano attorneys, and that just simply isn’t true. It doesn’t work 
that way. 

Mr. Hawkins. If that assumption is made, and you made the same 
assumption, in this statement, “There are adequate Chicano lawyers 
in this State to represent their ethnic groups." What is the difference 
between that statement and the statement you just made? 

Mr. Tansey. I think that there are. I have not checked the statistics 
that you’ve been given. I’ve not had time to do that, and I can’t say that 
they’re true or false. Assuming they’re true, I think that basically 
there are, as far as doing the actual legal work that needs to be done, 
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I think there are adequate—it might be fine if there were more, and 
I hope there will be, but I just think that the emphasis has been put on 
this situation in the wrong way. Perhaps I expressed it poorly, but I 
think the emphasis is wrong. 

. Mr. Hawkins. I really wasn't getting into the philosophy but rather 
into the statement. I was a little surprised that you had concluded, 
which I assumed was based on statistics, that there are adequate Chi- 
cano lawyers in the State. 

E Mr. Tansey. It’s simply based on my general knowledge of the State 
ar. 

Mr. HawxiNs. We will accept that as the explanation for the state- 
ment, then. You had made reference to upgrading education. We 
wont get into that other than to indicate that, of course, represents 
the same problem. In closing, I would just simply like to repeat what 
may colleague, Mr. Benitez, has said, that the thrust of this bill 
18 certainly not to impune the integrity of the commissioners or the 
law examiners, but rather it goes to the question of the cultural biases 
that seem to creep into all of us. I hope that the personal example 
which I will use will not be misunderstood. However, our court re- 
porter has indicated that sometimes he could not quite understand 
the cultural background of one of the members of this subcommittee, 
Mr. Benitez. I’m quitesure he would give Mr. Benitez a very poor grade 
as a result of that. However, I think that Mr. Benitez is one of the 
most qualified members of Congress, and as you well know, his educa- 
tional background qualifies him as a lawyer. I’m quite sure he would 
be a darn good lawyer; but I’m quite sure that there are graders who, 
if in an oral interview with Mr. Benitez, would possibly flunk him. The 
thrust of this bill is merely to try to get good lawyers for the purpose 
of getting people equal justice. I hope that the bill is understood that 
way and not as in any way impuning the motives of those who grade 
examinations, and certainly it should not be so misunderstood. 

We feel there are ways in which good lawyers can be obtained other 
than the present way. I think many individuals would agree that most 
testing and examinations have some imperfections. We’re trying to 
improve them, and I think it’s only the hope of this subcommittee 
that in discussing these things—and I think we've been very forth- 
right in doing that this morning—we will bring about a better under- 
standing of the problem, and perhaps through additional studies come 
to some alternative method other than just the present one. I would 
hope that this is the impression we will leave with you. 

Mr. Tansey. Let me only make one final comment. We, in New 
Mexico, have had and have members of Spanish surname and Chicano 
background who are in the Congress, and we've had them over the 
years, and I think we have been very proud of them, so I would not 
feel that way at all about Mr. Benitez. | 

Mr. HawxrNs. That's a good point at which to leave it, then. Mr. 
Tansey, again I wish to thank you and to commend you for your 
work in preparing for this hearing. I think it certainly reflects an 
area in which vou have contributed greatly to this subcommittee. We 
certainly wish to express our appreciation to you. 

Mr. Tansey. Thank vou, Mr. Chairman, and the rest of the members 
of the committee and counsel. 

[Prepared statement of Charles M. Tansey follows :] 
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PREPARED STATEMENT OF CHARLES M. TANSEY, CHAIRMAN, NEW MEXICO BOARD 
OF BAR EXAMINERS 


I have been invited to appear before the subcommittee and comment on H.R. 
2276. I welcome the opportunity to do so. 

It is my firm opinion that the basic premise upon which the proposed legis- 
lation is based is false as applied to New Mexico; at least insofar as admission 
to practice law and discrimination in bar examinations is concerned. 

The committee’s attention is called to the Rules Governing Bar Examiners, 
Bar Examinations and Admission to the Bar of New Mexico, a copy of which 
is furnished herewith. Your attention is especially directed to Rules 17 through 
21. 

Rule 21 provides for non-identity grading. I have been a member of the 
Board of Bar Examiners for approximately nine years. This rule has always 
been strictly adhered to. I have never had the slightest knowledge of whose 
paper I was grading. I have never been even slightly conscious of the race of 
the person whose paper I was grading, and I have discussed this with other 
examiners including Chicano graders and do not believe anyone can determine 
this. 

I have been a law professor and I could not tell then either, although I dealt 
with the persons on a daily basis. I once thought I knew a Chinese student's 
paper and was upset because he was doing so poorly on the exam. When the 
numbers were matched to names it was not the Chinese student, it was an anglo. 

The Board of Bar Examiners has Chicano members, and we also have other 
Chicano graders. To the best of my knowledge, they have never felt the examina- 
tions were racially biased. 

Our last examination was given its final preparation and approval by Eugene 
Callegos. I know he would never approve or prepare a racially biased exami- 
nation. In fact, in talking with him he stated he would not know how to prepare 
such an exam. I wouldn’t either. 

Charges of unfairness in administering the bar examination in New Mexico 
are simply not well founded. This matter has been tested in a number of Court 
dd some of them in the Federal Court system. No such charges have been 
upheld. 

I believe bar examinations are necessary. Certainly they are not perfect and 
this board, other boards and the National Conference of Bar Examiners are 
constantly seeking methods for improvements. This is the background of the 
Multi-state Bar Examination and its development and use. 

In commenting on the need of har examinations, I would like to refer you 
to Volume 44, Numbers 1-2 of the Bar Examiner published by the National 
Conference of Bar Examiners in April 1975, and an article therein entitled “The 
Multistate Bar Examination: A New Approach" by Daniel C. Blom, Chairman, 
Washington Board of Bar Examiners. . 

I quote from that article: “4. The bar examination and the review required 
to prepare an applicant for it represent a unique and important step in the 
preparation of a lawyer for the practice of law. The examination is unique, 
because, for the first and only time before he practices law, an applicant is 
required to identify the fields of the law invelved in a question, sort out the 
facts which interlace the ‘seamless web of the law’ and demonstrate his ability 
to identify and categorize issues without any external help. During his law 
school experience, he studies Contracts, Torts. Criminal Law. and other areas 
of the law, and his tests are specifically addressed to those fields. This is not so 
in the course of a bar examination, where no one tells him what particular field 
is involved. Moreover, it is only the bar examination which necessitates a com- 
prehensive, overall review of the law by one preparing to take it.” 

As indicated in the above quote, in law school the student knows the field of 
law he is being examined in. In bar examinations he does not and the question 
may include more than one field of law. 

The minority groups cite the higher failure rate among their people as com- 
pared to those termed anglos. First I think it should be pointed out that this is 
not statistically sound. If sixty (60) anglos take the exam and eighteen (18) 
members of minority groups you just can't compare percentages. You must have 
equal numbers fo be on statistically sound ground. Thus, the provisions of Section 
1102 of H.R. 2276 are totally invalid as a basis to indicate discrimination in the 
examination or its grading. 

In determining why members of minority groups fail. you must look much more 
deeply. What was their score on college entrance examination? What grades did 
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they get, and in what subjects? Did they demonstrate improvement as time 
passed ? How did they score on the Law School Aptitude Test? What were their 
grades in law school, and what courses did they take? 

Unfortunately in the climate of the times schools, colleges and law schools have 
felt impelled to reach out and find minority students on a quota basis. This can be 
commendable in theory ; but it can cause very bad results in practice unless the 
minority student is truly qualified and motivated, or unless the student is given 
special attention. It appears that many colleges and law schools are graduating 
persons not fully qualified. This really doesn't help the student, and it won't 
help his ethnic group. 

It appears to me that the minority groups are down grading themselves. They 
are saying. “We aren't smart enough or can't learn enough to pass your examina- 
tion”. It appears that what is being sought is not equal opportunity but equal 
results. Unfortunately, equal results depend on the individual. 

If the provisions of Section 1103 of H.R. 2276 are to have any meaning, then 
the special bar examination committee must prepare an examination they know 
the minorities can pass, or the same high percentage will fail. 

If they prepare such a special examination that virtually no one will fail, 
then they really admit “second rate lawyers.” Minority ethnic groups don't need 
second rate lawyers, they need the best. 

Like it or not, this is an English speaking nation with basically an English 
legal system, and law and its practice is conducted in English even in New 
Mexico. 1f the examinees cannot function in this language and system after. 
twelve years of school, four years of college and three years of law school, then 
they simply will not function adequately as lawyers. They and their clients will 
be at a distinct disadvantage. 

I believe there is another false assumption in H.R. 2276. It isin Section 1101 (f). 
Legal services simply are not now reserved to the middle-and-upper-income classes. 
The upper-income classes may be well represented, and my experience is that the 
poor now are. It is the middle class which is left out. They are too poor to pay 
for services and too rich for poverty programs. 

It is also racially biased to indicate that minority lawyers should go to poverty 
areas to represent poor and minority clients. Why should they do this? As a 
practical matter they don't. 1 suspect there are adequate Chicano lawyers in the 
State of New Mexico to represent their ethnic groups if they all went to the places 
where these people are. But they don't, and why should they. 

I do not believe this legislation is needed or will serve any useful purpose. I 
do not think this legislation would have any real impact on the problems of poor 
minorities in New Mexico, except, perhaps, to give them a few unqualified lawyers. 
The committee should address itself to upgrading education. It should make clear 
that standards need to be raised all along the line, not lowered. 

For years some of New Mexico's finest lawyers have been Chicanos. I have 
practiced law thirty-seven years, most of it in New Mexico, and I have practiced 
with and against these lawyers. They all qualified within the system. 

I would also like to suggest doubts as to the constitutionality of this legislation. 
Lawyers are a part of the Judical Branch of Government, at least insofar as 
practice in Courts is concerned. The Courts must control admission to practice 
and under the constitution they have and will prevent discrimination whether 1t 
be state or federal. 

Attached: (1) Copy of editorial from Farmington Daily Times, Farmington, 
New Mexico. (2) Rules Governing New Mexico Bar Examination. 


[From the Farmington (N. Mex.) Daily Times, Apr. 30, 1975] 
EDITORIAL PAGE—LAW SCHOOLS AT FAULT 


Minority graduates of law schools who have failed to pass state bar examina- 
tions are trying again to make it appear that the State Board of Bar Examiners 
is discriminating against them along racial lines. 

The State Supreme Court and the Board of Bar Examiners, as we see it, have 
proven time and again that such charges are baseless. The bar exams are standard 
tests, the examiners do not know whose papers they are grading, and much of the 
grading and checking of results is done by computers out of state. 

The real trouble in this situation rests with the law schools. They lower the 
standards to accent students from minority groups, and these students cannot or 
do not acquire sufficient education in the law to pass the state bar exams. They 
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then accuse the State Board of Bar Examiners of racial discrimination instead of 
recognizing that they have not been adequately prepared to become lawyers. 

We don't think that anyone would want to be represented in court by a lawyer 
who was unable to pass the standard bar exams, or by anyone who had to have the 
standards lowered. 

Gov. Jerry Apodaca is to be commended for the position he has taken in the 
continuing minority protests against the state's bar examinations. The governor 
said that while he sympathized with the cause, the problem is a matter for the 
judicial branch of state government and his office will take no part of it. 

We think the matter would correct itself if the law schools would quit giving 
preference to minority groups in their admissions—and admit students strictly on 
qualifications. 
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NOTE 


Applications shall be addressed to the “Chief 
Justice and Justices of the Supreme Court of New 
Mexico” and filed with the Secretary of the Board 
at Santa Fe. Diplomas and certificates of admis- 
sion from other states may be sent to the Secretary 
of the Board at Santa Fe under separate cover. All 
such papers will be returned to the applicant in 
due course. Regular meetings of the board will 
generally be held in Santa Fe, New Mexico. 
Ample advance notice of the time and place of 
other meetings will be given to all applicants. Ap- 
plications must be executed in duplicate on forms 
prescribed by the Board, which may be obtained 
from the Secretary. A remittance of $90.00 
or $165.00 as herein provided, payable to the 
Secretary-Treasurer of the Board, must accompany 
all applications for admission. No part of such 
application fee will in any event be refunded. 
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RULES GOVERNING BAR EXAMINERS 
BAR EXAMINATIONS 
AND 


ADMISSION TO THE BAR 
(Effective December 20, 1973) 


BAR EXAMINERS 


RULE 1. Board of Bar Examiners. The Board of Bar 
Examiners shall be composed of seven members of the State 
Bar. They shall be appointed by the Supreme Court of 
New Mexico upon recommendation by the Board of Com- 
missioners of the State Bar, and shall be charged with the 
following duties: 


(a) Investigating the professional qualifications and 
good moral character of applicants for admission or re- 
instatement to the Bar of New Mexico. 

(b) Preparing, arranging for and administering 
examinations for admission to the Bar of New Mexico. 

(c) Consulting with the Disciplinary Board and 
making specific recommendations to the Supreme Court 
with respect to reinstatement or readmission to practice of 
lawyers who have for any reason withdrawn from the Bar of 
New Mexico or have been disbarred or suspended from 
practice in New Mexico for disciplinary reasons. 


RULE 2. Qualifications. Bar examiners shall be prac- 
ticing attorneys with scholarly attainments and an affirm- 
ative interest in legal education and requirements for admis- 
sion to the Bar. 


RULE 3. Tenure. Each bar examiner shall be ap- 
pointed for a term of five (5) years and shall be eligible 
for reappointment if his work is of high quality. The mem- 
bers of the Board of Bar Examiners shall be appointed for 
staggered terms to insure continuity of policy, but there 
shall be sufficient rotation in the personnel of the Board 
to bring new views to it and to insure continuing interest 
in its work. Upon a vacancy occurring on the Board of Bar 
Examiners, a new examiner shall be appointed as provided 
by these rules to serve for the remainder of the unexpired 
term of the examiner being replaced. 


RULE 4. Compensation. The compensation, if any, 
which a bar examiner receives shall not be directly depend- 
ent upon the number of persons taking the bar examination. 


RULE 5. Devotion to Duty. A bar examiner shall 
devote whatever time is necessary to perform the duties 
imposed upon him. 


RULE 6. Essential Conduct. A bar examiner shall be 
conscientious, studious, thorough and diligent in learning 
the methods, problems and progress of legal education, in 
preparing bar examinations, and in seeking to improve the 
examination, its administration and requirements for ad- 
mission to the Bar. He shall be just and impartial in 
recommending the admission of applicants. He shall ex- 
hibit courage, judgment and moral stamina in refusing to 
recommend applicants who lack adequate general and pro- 
fessional preparation or who lack good moral character. 


RULE 7. Adverse Influence, Conflicting Duties and 
Inconsistent Obligations. A bar examiner shall not have 
adverse interests, conflicting duties or inconsistent obliga- 
tions which will in any way interfere with the proper ad- 
ministration of his functions. A bar examiner shall not 
participate directly or indirectly in courses for the prepara- 
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tion of applicants for bar admission or act as a Trustee or 
Regent of a law school or of a university of which a law 
school is a part, or with which a law school is affiliated. A 
bar examiner shall so conduct himself that there mav be no 
suspicion that his judgment mav be swayed bv improper 
considerations. 


ELIGIBILITY OF APPLICANTS 


RULE 8. Qualifications. Every applicant for admis- 
sion to the Bar of New Mexico shall file a complete applica- 
tion as prescribed in Rule 9, and must meet the qualifica- 
tions hereinafter set forth. The mere filing of an application 
shall not entitle an applicant to admission to the Bar. Each 
applicant shall have the burden of demonstrating to the 
satisfaction of the Board that he or she is: 

(a) At least twenty-one vears of age. 

(b) A graduate of a law school fully accredited by 
the American Bar Association. ‘This requirement shall not 
apply to an applicant who has been actively engaged in the 
full-time practice of law in some other state or states for at 
least three of the five vears immediately preceding his 
application for admission to practice in New Mexico. ‘The 
Board of Bar Examiners may in its discretion waive this 
requirement to permit admission on examination of a grad- 
uate of a law school of a foreign country having the com- 
mon law legal system, if the applicant has been admitted to 
practice in such country. 


(c) A person of good moral character, physically 
and mentally fit to practice law. To enable the Board of 
Bar Examiners to reasonably investigate the qualifications of 
the applicants who have not been actual bona fide residents 
and domiciliaries of the State of New Mexico for at least 
ninety days immediately prior to taking the bar examina- 
tion, no such applicant will be admitted to practice law in 
New Mexico until the applicant has been an actual bona 
fide resident and domiciliary of New Mexico for at least 
ninety (90) days immediately prior to admission, during - 
which period the applicant must have been physically pres- 
ent in New Mexico for at least seventy-five (75) davs. Each 
applicant shall evidence fulfillment of the requirements of 
this paragraph by written certificates of three members of 
the Bar of New Mexico supplied in accordance with Rule 


(d) If ever admitted to practice in anv other state 
or states, in good standing in each such state and not dis- 
barred, not under disciplinary suspension, not having re- 
signed from such bar while under disciplinary investigation, 
and not the subject of anv pending disciplinary proceedings 
in any such state. 


(e) Professionally qualified for admission to the Bar 
of New Mexico. All applicants shall be required to take 
and pass the written examination provided in Rules 11 
through 20, except as otherwise provided in Rule 16 with 
respect to law faculty at the University of New Mexico. 


RULE 9. Application. Every applicant for admission 
to the Bar of New Mexico shall pav the required fee and 
submit a complete application which shall include the sup- 
porting information and documents hereinafter specified: 


(a) An application fee of $90.00 by law school 
graduates whose graduation from law school was less than 
twelve months prior to filing of their respective applicaticns 
and who have not engaged in the practice of law in any 
state; and an application fee of $165.00 by all other appli- 
cants. All remittances for fees shall be made pavable to: 
Secretary-Treasurer, New Mexico Board of Bar Examiners; 
are not refundable, and will be applied toward the expenses 
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of the Board, including appropriate investigation by the 
National Conference of Bar Examiners. 

(b) An application in duplicate for admission to 
the Bar of New Mexico on the forms prescribed by the 
Board of Bar Examiners from time to time. Application 
forms may be obtained from the Secretary of the Board. 
Applications shall be addressed to the “Chief Justice and 
Justices of the Supreme Court of New Mexico;” and filed 
with the Secretary of the Board at Santa Fe, New Mexico, 
as follows: 

(1) Applicants for the experienced attorneys 
examination must file their application 90 days prior to the 
next scheduled meeting of the Board. 


(2) Applicants who have been out of law 
school for more than twelve months prior to the filing of 
the application, or who have been admitted in another 
jurisdiction and have practiced in that jurisdiction and are 
going to take the general bar examination must file their 
applications 90 days prior to the next scheduled bar exam- 
ination. 

(3) Graduates of law schools whose graduation 
was less than twelve months prior to filing of their respec- 
tive applications and who have not engaged in the practice 
of law in any state must file their applications 50 days prior 
to the next scheduled bar examination. 


Any applicant for admission to the Bar of New 
Mexico by written examination who fails to take and pass 
the examination or to meet the residency requirements 
within twelve (12) months after the last day of the first 
regularly scheduled bar examination following filing of the 
application shall be required to file a new application and 
to pay the then applicable fee for such new application. 


(c) A certificate of a physician licensed to practice 
in New Mexico or another state of the United States that 
the applicant is physically and mentally able to engage in 
the practice of law. 


(d) Fingerprints of the applicant taken in an ap- 
proved manner and certified by a municipal police depart- 
ment, sheriff's office, or other recognized authority accept- 
able to the Board of Bar Examiners. 


(e) A diploma or properly authenticated certificate 
evidencing his or her graduation from an approved law 
school; except that if the applicant is not a graduate of an 
approved law school he or she shall transmit with the 
application: (1) a certificate of admission in another state; 
(2) three certificates vouching for his or her good moral 
character by members of the Bar of such foreign state; 
(3) a similar certificate bv a member of the Bar of this 
state; (4) one or more certificates by a judge or judges of 
the highest court of original jurisdiction in such foreign 
state or states, or the clerk or clerks thereof, to the effect 
that applicant actually held himself or herself out as an 
attorney and actively practiced law therein for at least three 
vears prior to the datc of the certificate, and further that 
applicant is in good standing in the Bar of such state and 
has not been disbarred, been placed under disciplinary 
suspension, or resigned from such Bar while under discip- 
linary investigation, is not the subject of any pending dis- 
ciplinary proceedings in such state, or if he or she has been 
suspended or disbarred, that he or she has been duly rein- 
stated. All diplomas submitted will be returned to the 
applicant in due course, and other documents submitted 
will be returned to the applicant if requested, upon approval 
by the Chairman or Vice-Chairman of the Board of Bar 
Examiners. 

(f) A complete transcript of the applicant's law 
school record. Transcripts will be appropriately authenti- 
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cated by the law school or schools, mailed directly from the 
law school to the Secretary of the Board, and shall not be 
returnable. 


RULE 10. Investigation and Hearings. The Board 
shall conduct an investigation and otherwise inquire into 
and determine the character, fitness and general qualifica- 
tions of every applicant for admission. In every such in- 
vestigation and inquiry the Board may obtain such infor- 
mation as bears upon the character, fitness and general 
qualifications of the applicant; and may take and hear 
testimony, administer oaths and affirmations, and compel, 
by subpoena, the attendance of witnesses and the produc- 
tion of books, papers and documents. Any member of the 
Board may administer such oaths and affirmations. Such 
investigations and inquiries shall be informal, but shall be 
thorough, with the object of ascertaining the truth. Tech- 
nical rules of evidence need not be observed. Any hearing 
for such purpose may be held by a division of the Board 
consisting of not less than three (3) members of the Board, 
and either the Board Chairman, the Board Vice-Chairman, 
or a member of the Board appointed by the Board Chair- 
man to preside shall serve as the division's presiding officer, 
which presiding officer shall have power to issue subpoenas. 
A complete record shall be made of all hearings held pur- 
suant hereto, and each applicant shall be advised of the 
nature of any allegations or charges made which may lead 
to denial of licensure, and may cross-examine witnesses 
against him, be represented by counsel, and present evi- 
dence in his own behalf. Subpoenas shall be freely issued 
on the written request of any such applicant. Failure to 
respond to subpoenas issued hereunder will be an act of 
contempt of the Supreme Court and shall forthwith be 
reported by the Board to the Supreme Court. 


RULE 11. Decisions and Appeals. Each decision of 
the Board refusing to recommend the admission of any ap- 
plicant after hearing or examination as provided herein 
shall be in writing and shall contain a brief statement of 
the Board's findings of fact and conclusions and recom- 
mendations with respect thereto. Each such decision «shall 
be promptly filed with the Secretary of the Board and a 
copy thereof delivered in person or sent by certified or 
registered mail to the applicant by the Secretary. Any 
applicant aggrieved by any decision or action of the Board 
may within thirty (50) days after delivery in person or 
mailing of written notice thereof, take an appeal to the 
Supreme Court of New Mexico by filing a petition with 
the Clerk of the Court specifying wherein the Board has 
erred, and by serving copies of the petition upon the Chair- 
man and the Secretarv of the Board. The record on appeal 
to the Supreme Court shall consist of the entire application 
and file of the Board on the applicant, the complete record 
of the hearing before the Board, and the decision or action 
of the Board. Written briefs and oral arguments shall be 
made in accordance with Supreme Court Rules governing 
other appeals. The petitioner shall be responsible for ob- 
taining the reproduction of the records. The Supreme 
Court may tax the costs of appeal against the petitioner or 
the Board, or partially against both, as it may deem 
equitable. 


BAR EXAMINATIONS 


RULE 12. Necessity of Written Examination. All 
applicants for admission to the Bar of New Mexico shall 
be required to take and pass a written examination pre- 
scribed by the Board of Bar Examiners in accordance with 
these rules; except that written examination may be waived, 
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in the discretion of the Board, for University of New Mex- 
ie Ew faculty who fulfill the requirements of Rule 16 
ereof. 


RULE 13. Place and Times of Examinations. The 
Board of Bar Examiners shall hold examinations for admis- 
sion of applicants to the Bar of this State at the Supreme 
Court Building in Santa Fe, unless otherwise directed by 
the Board, commencing on the Monday before the last 
Wednesday in February and the Monday before the last 
Wednesday in July, unless otherwise announced. Appli- 
cants who desire to do so may type the examination but 
will be required to furnish their own typewriters. All other 
supplies will be provided. 


RULE 14. Regular and Special Meetings. The Board 
of Bar Examiners mav hold other examinations or meetings 
in the State for the purpose of passing upon the qualifica- 
tions of applicants or for the disposition of the business 
before it as it may deem necessary. The Board will meet 
on the second Saturday in December and the second Satur- 
day in May of each year for the purpose of interviewing 
applicants and considering applications under Rules 13 and 
14, unless the Board designates another date. It may hold 
examinations or meetings at such places and times as in its 
judgment will be most convenient for all parties concerned; 
but whenever examinations are held as provided in this 
Rule, all persons whose applications are on file awaiting 
examination must be notified of the time and place at least 
thirty (30) days prior thereto; and the Board may, as a 
condition precedent to holding a special examination or 
special meeting as herein provided, require each applicant 
affected to pay, in addition to the regular application fee, a 
sufficient amount to pay the expenses of such meeting. 


RULE 15. Experienced Attorney's Examination. All 
applicants except attornevs in practice for five (5) years or 
more as hereinafter defined and except for law faculty quali- 
fving under Rule 16 hereof, must take the general exam- 
ination, and the type or types and number of questions to 
be included in such examination shall be fixed by the 
Board. "In practice five vears or more" means continuously 
engaged in the active full-time practice of law for at least 
five of the six years immediately preceding the taking of 
the examination. ‘Continuously engaged in the active 
full-time practice of law" means spending the majority of 
the applicant's time at gainful emplovment in the per- 
formance of legal services which cannot lawfully be per- 
formed by a non-lawver. Attorneys in practice five years or 
more may, in the discretion of the Board, be permitted to 
take an abbreviated examination covering the same subject 
matter described in Rule 18, which shall be given at the 
same time and place as the general examination. To meet 
the requirements of this rule, the applicant must have 
demonstrated to the satisfaction of the Board that his ex- 
perience and qualifications are such as to qualify him to 
take an Experienced Attorney's Examination as prescribed 
in this rule. In determining whether or not an applicant's 
experience and qualifications are such as to qualify him to 
take the Experienced Attorney’s Examination, the Board 
shall take into consideration the following factors: 


(a) The nature and extent of the applicant’s gen- 
eral and legal education. 


(b) The nature and extent of the applicant’s busi- 
io or professional experience other than in the practice 
of law. ; | 

(c) The nature and extent of the apport: ex- 
perience in the practice of law and the length of time, if 
any, since applicant has engaged in the practice of law. 
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(d) Certificates, to be furnished bv the applicant, 
of good moral character from three (3) members of the Bar 
of the foreign state where he or she last practiced, recom- 
mending his or her admission to the New Mexico Bar, and 
a certificate by a judge or clerk of the highest court of 
original jurisdiction in each foreign state where the appli- 
cant has practiccd, or in lieu thereof, such certificates and 
evidence as mav be prescribed by the Board. 


The Board shall conduct suitehle inve and 
hearing to determine, in the sound discretion ot the Board, 
that the applicant is professionally, morally and ethically 
qualified for admission to the Bar of New Mexico, and that 
Admission of such applicant would be in the best interest 
of the citizens and Bar of New Mexico. In every such case, 
the burden shall be upon the applicant to establish his or 
her qualifications for admission. 


RULE 16. University of New Mexico Law Faculty. 
Upon recommendation of the Dean of the College of Law 
of the University of New Mexico (or as to such Dean, upon 
recommendation of the Board of Commissioners of the 
New Mexico State Bar), any University of New Mexico 
law school faculty member may, in the discretion of the 
Board of Bar Examiners, upon application and hearing as 
hereinafter specified, be admitted to practice in this State 
without a written examination, if the applicant meets the 
qualifications fixed by Rule 8, and, in addition, meets the 
following requirements: 


(a) At least 28 years of age. 


(b) Admitted to practice in the highest court of 
another state upon written examination under standards of 
admission which were substantially equivalent to the then 
standards for admission in New Mexico. 

(c) Has, for at least five of the six years imme- 
diately preceding the filing of his application, been serving 
fulltime as Dean, Assistant Dean, Associate Dean, or as a 
full-time teacher in a school of law approved by the Section 
on Legal Education and Admissions to the Bar of the 
American Bar Association; or engaged in a combination of 
such full-time teaching and the active full-time practice of 
law. All such University of New Mexico law faculty, except 
the Dean, must have been on the full-time law faculty of 
the University of New Mexico for at least one year imme- 
alee preceding admission on motion pursuant to this 

ule. 


The matters required for admission under Rule 16(c) 
shall be contained in a certificate of the Dean, or Assistant 
Dean, of the law school, or of the President of the Uni- 
versity, where the applicant taught or served. 


(d) Upon investigation and hearing by the Board 
of Bar Examiners, satisfies the Board that the applicant is 
professionally, morally and ethically qualified for admission 
to the Bar of New Mexico, and that admission of such 
applicant would be in the best interest of the citizens and 
Bar of New Mexico. In every such case, the burden shall 
be upon the applicant to establish his or her qualifications 
for admission on motion. 


A license, issued pursuant to this rule, shall terminate 
upon the termination bv the licensee of his position as Dean 
or as a full-time member of the faculty of the College of 
Law of the University of New Mexico. 


RULE 17. Purpose of Examination. The bar examina- 
tion is for the purpose of testing the applicant's professional 
competence to practice law, including the ability to reason 
logically, to analvze accurately the problems presented to 
him, and to demonstrate a thorough knowledge of the 
fundamental principles of law and professional ethics and 
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their application. The examination shall not be designed 
primarily for the purpose of testing information, memory 
or experience. 


RULE 18. Subjects for Examination. In the selection 
of subjects for bar examination questions, the emphasis 
shall be upon the basic and fundamental subjects which are 
ordinarily taught in accredited law schools. The questions 
shall b ` +d from among the subjects listed below: 


(1) Torts (12) Federal Jurisdiction and Rules 

(2) Contracts of Civil Procedure 

(3) Constitutional Law (13) Commercial Law (including the 

(4) Wills, Trusts and Uniform Commercial Code) 
Estates (13) Domestic Relations 

(5) Real Property (15) Agency 

(0) Evidence (16) Conflict of Laws 

(7) Criminal Law (17) Basic Principles of New Mexico 

(8) Personal Property Community Property Law 

(9) Corporations (18) Legal Ethies and the Code of 


Professional Responsibility 

(19) Basic Principles of Federal Income, 
Estate and Gift Taxation 

(20) Administrative Law 


(10) Partnerships 
(11) Equity 


RULE 19. Questions. The bar examination shall in- 
clude hypothetical questions requiring essav answers, and 
may, in the discretion of the Board, include the Multi-State 
Bar Examination. Questions shall not be generally designed 
to test knowledge uniquely based upon local case or statu- 
torv law; however. subjects of substantial local interest may 
be included. Questions will not be labeled as to subject 
matter. The identical questions should ordinarily not be 
repeated in subsequent examinations. Sufficient time will 
be allowed for answering the questions to permit the appli- 
cant to make a careful analvsis of the facts and to prepare 
well-reasoned answers. 


RULE 20. Preparation of Questions. The Board of 
Bax Examiners may utilize the services of expert draftsmen 
to prepare bar examination questions, either by arranging 
for the drafting services of qualified persons, including, 
without limitation, out-of-state law teachers, or by using 
the services of the National Conference of Bar Examiners 
or other appropriate state or national agencies. The law 
faculty at anv law school in New Mexico may not prepare 

qucstions for the New Mexico Bar Examination. Before a 
= question is accepted for use in a bar examination, whether 
drafted bv the examiners or by expert draftsmen, every 
point of law presented in the question shall be approved by 
the Board of Bar Examiners. 


RULE 21. Administration and Grading. 


(a) Non-Identity Grading. At the beginning of 
each examination every applicant shall be assigned an exam- 
ination number at random. Grading shall be strictly anony- 
mous, and the information matching the names and num- 
bers of the applicants shall be kept in the custody of the 
Chief Justice of the Supreme Court, or his designee, until 
all papers have been finally graded, and cach paper given 
either a “passed” or “failed” grade by examination number. 

(b) Uniformity of Grading. In order to assure 
maximum fairness and uniformity in grading, the Board of 
Bar Examiners shall prescribe standards for grading to be 
used by all graders; and, to the extent possible, all the 
answers to a particular question should be graded by the 
same grader. 

(c) Expert Graders. The Board of Bar Examiners 
is authorized to utilize the services of graders who meet 
the qualifications for Bar Examiners prescribed in these 
tules. Such graders shall from time to time be appointed 
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with the consent and by order of the Supreme Court upon 
recommendation of the Board of Bar Examiners. 


(d) Borderline Reappraisal. The Board of Bar 
Examiners shall make reappraisal of borderline cases as 
appropriate to assure fairness in grading. 


EXAMINATION RESULTS 
AND RE-EXAMINATION 


RULE 22. Examination Results. Upon completion of 
grading, the Secretary of the Board shall notify each appli- 
ant us result of his or her examination, either passed 
or failed. 


RULE 23. Unsuccessful Applicants — Right of 
Inspection. 


(a) Beginning thirty (30) days after the results 
from each examination are mailed and ending on the six- 
tieth day thereafter, any unsuccessful applicant shall be 
entitled to a reasonable inspection of: (1) the questions 
on the examination; (2) the unsuccessful applicant’s an- 
swers to the questions; (3) a sample of a passing answer 
for each question on that examination. 


(b) Each applicant will make prior arrangements 
for such inspection with the Secretary of the Board of Bar 
Examiners, who will designate a time and room in the 
Supreme Court Building at Santa Fe for such inspection. 


(c) No applicant may procure copies of or remove 
the questions, the applicant’s answers, or the sample passing 
answers. 


RULE 24. Additional Examinations. Those applicants 
who have failed the bar examination and wish to take sub- 
sequent examinations shall file their applications for such 
examinations as follows: 


(a) Applications for the second and third examina- 
tion may be filed with the Secretary at least 60 days prior 
to the next scheduled bar examination, with a supplemental 
affidavit as prescribed by the Board, accompanying the fee 
of $50.00, stating (1) where the applicant has been resid- 
ing since the filing of the initial application; (2) the appli- 
cant’s occupation by way of employment, etc.; and (3) 
detailing any criminal charges or disciplinary charges the 
applicant may have experienced during such period, and the 
disposition of each such charge. 


(b) If application is not made within the times 
here provided, the applicant shall be required to file a new 
application and pay a fee of $165.00. 


(c) The fourth examination application must be in 
the form of a new application on forms provided by the 
Secretary and accompanied by a fee of $165.00. 


(d) The fifth examination may be taken no less 
than one year following the failure of the fourth examina- 
tion and must be preceded by the filing of a new application 
on forms provided by the Secretary and payment of a fee 
of $165.00. Any applicant who has failed, or may hereafter 
fail, five examinations shall be ineligible to take any addi- 
tional examination for admission to the Bar of New Mexico. 


LICENSES 


RULE 25. General. Licenses to practice law shall be 
granted only to applicants who fulfill all the requirements 
of these rules and either (a) pass the examination; or (b) 
are University of New Mexico law faculty qualified and 
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recommended for admission by the Board of Bar Exam- 
iners pursuant to Rule 14. 


RULE 26. Prerequisites. No applicant will be recom- 
mended for license until he or she has complied with the 
requirements of Rule 8(c). In every case, compliance with 
this requirement shall be evidenced by the affidavit of the 
applicant and by certificates of three members of the Bar 
of New Mexico residing in the locality where the applicant 
lives, certifying that: 

(a) The applicant has maintained his actual bona 
fide residence in New Mexico for a period of not less than 
ninety (90) days immediately preceding. 

(b) The applicant is a person of good moral char- 
acter and physically and mentally qualified for admission 
to the Bar of New Mexico. 


RULE 27. Time Limit for Meeting Residence Re- 
quirements. Any applicant who is not a resident of New 
Mexico when he or she files an application or takes a bar 
examination must fulfill the residence requirements of Rule 
8(c) hereof within six (6) months after passing the bar 
examination. Failure to comply with this rule will necessi- 
tate the filing of a new application and payment of a new 
fee as provided in Rule 9, and, in the discretion of the 
Board, may require the taking of a new examination. 


RULE 28. Admission to Practice. Applicants, who 
have qualified for admission as provided in these rules, shall 
be granted a license to practice law in all the courts of this 
state. Qualified applicants will be admitted at the regular 
session of the Supreme Court next following fulfillment by 
the applicant of all requirements of these rules. Successful 
applicants shall arrange with the Court Clerk to present 
themselves for admission within six (6) months after noti- 
fication that they have passed the examination. Upon good 
cause presented in writing prior to expiration of such six 
(6) months period, the Board may extend the period for 
admission. An applicant who fails to present himself or 
apply for an extension within the period above fixed will be 
deemed to have abandoned his application for admission. 


A member of the bar who moves from the State, and 
ceases to practice in the State or is suspended or withdraws 
from membership in the Bar pursuant to any rule or rules 
of the Supreme Court shall be reinstated or readmitted 
only upon application to and recommendation of the Board 
of Bar Examiners. Such former member shall make applica- 
tion under Rule 9 as provided for attorneys who have pre- 
viously practiced and shall pay a fee, the amount of which 
shall be determined by the Board, to meet the expenses of 
processing and investigation and shall be’ subject to the 
same investigation as other experienced attorneys. Such 
former member shall not be required to take a new exam- 
ination. If there is nothing disqualifying disclosed in the 
investigation, which shall in every case include a check with 
the Disciplinary Board, and if the Board of Bar Examiners 
is satished the applicant is fit to be reinstated or readmitted 
to practice, it shall so recommend to the Supreme Court. 


RULE 29. Roll and Oath. All applicants who are ad- 
mitted to practice law shall sign the roll of attorneys and 
take the following oath or affirmation: 


| NN PROMOTORE oes Se EL MR , do solemnly 
swear: 

I will support the Constitution of the United 
States and the Constitution of the State of New 
Mexico; 
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I will maintain the respect due to Courts of 
Justice and judicial officers; 


I will not counsel or maintain any suit or pro- 
ceeding which shall appear to me to be unjust, nor 
any defense except such as I believe to be honestly 
debatable under the law of the land; 


I will employ for the purpose of maintaining 
the causes confided to me such means only as are 
consistent with truth and honor, and will never seek 
to mislead the judge or jury by any artifice or false 
statement of fact or law; 


I will maintain the confidence and preserve in- 
violate the secrets of my client, and will accept no 
compensation in connection with his business except 
from him or with his knowledge and approval; 


I will abstain from all offensive personality, and 
advance no fact prejudicial to the honor or reputa- 
tion of a party or witness unless required by the 
justice of the cause with which I am charged; 


I will never reject from any consideration per- 
sonal to myself the cause of the defenseless or 
oppressed, or delay any man’s cause for lucre or 
malice. 


SO HELP ME GOD. 


MISCELLANEOUS 


RULE 30. Administrative Assistance. The Board of 
Bar Examiners should be provided with adequate admin- 
istrative and clerical assistance. 


RULE 31. Publication of Results. Bar examination 
statistics and other information of value may be made avail- 
able to prospective students, members of the legal profes- 
sion and to members of the public who are interested in 
standards for admission to the Bar. 


RULE 32. Periodic Studies. A thorough study should 
be made of the bar examination results periodically to deter- 
mine its effectiveness and to discover defects and suggest 
improvements in the bar examination system. 


RULE 33. Conference with Applicants. Bar examiners 
are expected to be willing and available to discuss general 
problems of purposes, policies and procedures of the exam- 
ination with applicants. 


RULE 34. Committee on Cooperation. An active ard 
efhcient Committee on Cooperation representing the 
bench, the bar, the law schools and the bar examiners 
should be established and maintained. 
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Mr. Hawxiws. I understand that the other members accompanying 
Mr. Tansey have statements to be presented or filed with the sub- 
committee. 

Do you have those statements available at this time? 

Mr. Burciaca. My name is Juan Burciaga. I’m a bar examiner, and 
I'm here to testify and do not have a prepared statement. 

Mr. HawxiNs. You weren't scheduled to testify, as I understand. 
Hon we'd be very glad to enter your prepared statement in the 
record. 

Mr. Burcraea. I do not have a written statement. 

Mr. Hawkins. Do you wish to file one with the subcommittee? We'll 
leave the record open for 2 weeks in order for you to file a statement ? 

Mr. Tansey. Mr. Chairman, I think I informed Mr. Higgs earlier in 
the week that Mr. Burciaga would want to testify, and I understood 
he was on the list to testify, and I very much urge the committee to 
hear him. 

Mr. HawxiNs. In that case, we will hear Mr. Burciaga. You may 
proceed, Mr. Burciaga. 


STATEMENT OF JUAN BURCIAGA 


Mr. Burciaca. Mr. Chairman, I was not aware that a written state- 
ment was required or expected. I’ve been rather busy in the last few 
days and have been unable to give this perhaps that attention that I 
would have liked. 

Mr. HawxixNs. May I say that while it's general to have a prepared 
statement there are many exceptions, so don't feel embarrassed be- 
cause you don't have one. 

Mr. Burcraca. Again I also wish to apologize because on the notice 
that was mailed to me on this hearing, I perhaps improperly read the 
reference to H.R. 2276 which sells, at least impressed me as having the 
thrust to eliminate discrimination in the administration of State bar 
examinations, and that is really my purpose for being here. I have no 
philosophy to espouse, but perhaps it might be helpful to the commit- 
tee to learn at least what little I know about the bar exam as a bar 
examiner and grader and perhaps my history in New Mexico. 

As a preface, perhaps I should say I’m not a Chicano, whatever 
that is. I’m a Mexican American. In the old days—I’m from Roswell, 
N. Mex. In the old days, we understood the word to mean children of, 
sort of first-born, first-generation Mexicans, Mexican Americans, and 
very proud of it. So I really do not classify myself as a Chicano be- 
cause I think that has sort of a political connotation which troubles 
me at times. 

I think that an area that should be looked into rather deeply on the 
part of this committee is really the legal qualifications for people to 
enter school where they ultimately end up in law school, and I can only 
state from my own personal experience. I graduated from high school 
in Roswell in 1947. I think I was the only male Mexican American, or 
even Spanish surname. I think there were two girls. 

Prior to that time, I think there might have been one or two fami- 
lies in Roswell that had children that attended school; but I say that 
in the 20-year period preceding 1947, I doubt that there have been 
more than 50 people that graduated from high school. Out of my class 
of 129, I think, that graduated, I was the only one who went to col- 
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lege. Then I went into service. Of my law school class, I think there 
were 54 or 56 that started, I was the only Mexican American in that 
group, and I think only 8 of us graduated. We had an extremely high 
attrition rate. So you see, there would have been a perfect case, if 
there was some manner in which way there was going to be some dis- 
crimination, I think it could have very easily been employed. I never 
expected that there would be, and the fact that I'm here today perhaps 
at least suggests that I was correct in my assumption. I'm a member 
of several boards. I haven't been practicing that long. 

I graduated in 1963 from law school. I presently am on the judicial 
selection committee. I'm on the committee that is attempting to amend 
uniform jury instructions for uses in courts. I am also a member of 
the disciplinary board which is becoming more active in getting law- 
yers out of business that shouldn't be lawyers. I’m on the committee 
for the continuing legal education for lawyers, that in the event they 
do not—at least the purpose of the committee is that in the event they 
do not maintain a competency as lawyers, ultimately they also will 
be put out of business. 

So you see we have a lot of problems which we approach that con- 
ceivably could be considerably increased, indeed be made unmanage- 
able, if people come out of law school which are unprepared for, 
through whatever mechanism, are never properly examined and turned 
loose on the public, and I'll tell you right now, gentlemen, there are 
too many of us right now that may be in that capacity. in that group, 
that are doing a disservice to the public because perhaps many of us 
today should not be practicing law. 

I think that the bar exam. that if this committee in its wisdom and 
judgment, can come up with some better system. I’m all for it; but if 
you're going to formulate something where you base it on statistics, 
and merely upon that basis, No. 1, suggest and assume that the dispar- 
ity between admissions to the bars are based upon creed or color or 
religion, then I think the legislation has a wrong thrust to it, and, 
indeed, I would suggest that it would be an extreme disservice to the 
public and one from which we might never be able to recover. 

This matter of statistics is peculiarly interesting to me. When I first 
graduated from law school, I just assumed that because my name was 
Juan Burciaga that I was going to have a lot of Spanish-surname 
clients. They didn't beat any path to my door. 

So I think that this committee assumes that if you're a Mexican 
American and you're a lawyer, that's going to be your clientele, and I 
think that it’s an insult to the minority groups, really because they are 
just as intelligent as anybody else is to pick the best lawyer in town; 
and if he happens to have blonde hair and blue eyes, by golly, they are 
going to get him, and the fact that I have brown skin and black hair, 
I'm not going to get him. So perhaps that might be useful in your 
consideration. 

Incidentally, there was comment made about how many Spanish- 
surnamed—and I’m not sure what that means either—how many 
Spanish-surnamed people belong to a broad or to the board of gover- 
nors. I’ve been a bar examiner. I’ve been on the bar examiners board 
as a member for about 2 years. I have been grading bar exams for I 
think about 7 years, and I'll be very candid with you, ladies and gentle- 
men, or gentlemen of the committee there have been years that I’m 
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so anguished and distressed to see the quality of the applicants of the 
bar examinations of the bar applicants, that if it had been my choice, 
I wouldn’t have passed a one. 

I can assure you, gentlemen, that there is no possible way you can 
tell who the man is, whether he is wealthy whether he is poor, what his 
color is, what his ethnic background may be. All it is is a number; and 
after we have drawn the line and we've found above that line the 
people that are going to be below, that's where the ax falls. 

If there is somebody that is close to the line, we go back and regards 
their papers, really, to see if we can boost them above the line. We bend 
over backward to put people over the line. We're not there to put people 
under the line because we do need good lawyers. We don't have enough 
of them and someone has to make the judgment at some point in time, 
and it’s not a desirable—at least it’s desirable, but it’s not a particularly 
pleasing thing to do, to have to draw the line after somebody has been 
in school after 7 years, but we don't know who they are; and 111 assure 
you with due respect to Mr. Higgs’ idea to having an oral examination, 
I would suggest that, in good humor with the comment made about 
Mr. Benitez, that if somebody were so inclined, Mr. Benitez might 
not very well be a lawyer: but where if you give them a number and 
permit him to put everything down on paper. there would be no doubt 
in my mind that he would be a lawyer, and that's exactly why we set 
up the system, so that nobody knows who it is. 

So I think that the problem is perhaps the basic education. I learned 
Spanish before I learned English, but I was fortunate in having a 
good education, and maybe that's the problem. I understand you're 
going to hear from Dean Hart from the law school. Maybe it’s the 
input. I’m all for it, to permit people to go to college and make it easy, 
to permit the poorest person in the world to get à good education; 
and from there to move on to law school, but there are a lot of people 
walking around today that can be great physicists, they can be great 
doctors, but they cannot be good lawyers and there's a difference. 

It's not a matter of intelligence. There is some aptitude to it, but it’s 
important, and right now we do need good lawyers. We're getting in an 
area of law where it’s not black and white like it used to be. It’s gray, 
and it's the lawyers that are interpreting legislation that is being 
passed by legislatures under many, many problems and under many, 
many pressures; and if vou do not have the quality of lawyer that can 
interpret that, that can interpret perhaps what, if you want to use the 
word, Chicano legislator puts through; and if you don't have a good 
lawyer out there to implement it, you're going to do more of a disservice 
to minorities than anything else. 

As another comment, because I don't want to ramble on, I graduated 
from law school in 1963, and there used to be a plaque in the law school 
for men that were No. 1 in their class, and I don't recall, but there 
might have been about 10 names. One was a Santiago Campos who is 
now a judge. Another one was a Patricio Sanchez, and those are pretty 
darn good odds, I'll tell you. 

So that’s all I have, gentlemen. If you have some questions, I’d be 
very happy to answer them. 

Mr. HAwxiNs. Mr. Buchanan 

Mr. BvciiaxaN. Thank you, Mr. Chairman. 
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I appreciate very much your testimony and think it will be most 
helpful to me. I have no questions. 

Mr. Hawkins. Mr. Benitez. 

Mr. Benitez. Mr. Burciaga, I think it’s a very good thing that you 
have come to testify. I think also that you present one aspect which is 
very important, the achievements that have occurred in individual 
cases and through exceptional talent and preeminent abilities. I'm 
sure that you're qualified on both counts for such achievements, but 
the problem that we aretrying to deal with here pertains to a somewhat 
different field of a new concept of law that has been developing in 
the United States in the last 50 years which deals with rights of groups 
as distinguished from individual rights, and the one problem that 
this concept of group rights refers to is the one of how communities 
of minorities are discriminated against, how members of a community 
feel with reference to that community at large and the d E] 
of the community to open the system and not make them go throug 
the straight and narrow paths that the system monolithically has 
provided but the possibility of opening other avenues now to the sys- 
tem but, nonetheless, perhaps valid and legitimate. 

So whatI would like to address you on thinking, toward the interest 
even more than of the minority, of the society at large to eliminate 
claims of injustice via opening alternatives that might be in harmony 
with previous experience, and it is in this context that I will address to 
you the same question that was made to your predecessor. Do you think 
that bar examinations as presently constituted are the only fair way of 
allowing admissions to the practice of law ? 

Mr. Burciaca. In my own judgment, yes, sir, at the moment until, 
as I said, if this committee or someone can come up with some program 
that can test the competency of the lawyer in every field—I don't mean 
on just one field, every field that he is going to be servicing the public in. 

Mr. Benitez. Do all the lawyers practice in all the fields? 

Mr. Burcraca. May I finish my answer, please? In the fields that 
they are servicing the public, if you can come up with a system that 
is going to test their competency before you turn them loose on the 
public, Dll buy that system. I haven't seen one yet, and Congressman 
Benitez, one thing that I did try to stress, we also have to have a sys- 
tem that you have to remove the possibility of discrimination, because 
somebody knows who you are, somebody knows your family, somebody 
knows your face; and in the present system that we have, that does not 
occur. 

Mr. Benitez. Let me point out to you two things. Universities 
throughout the United States are recovering from the examination 
mania, and there have been over the years a number of changes. Har- 
vard, Yale. and Georgetown, Princeton and the other leading universi- 
ties of the United States have devised alternative forms of testing their 
students in the subject matters they take, and there has been an aware- 
ness that this type of examination is not the answer to competence. 
You're aware of that practice of these universities? 

Mr. Burcraca. I understood they were going, indeed, into some 
areas where thev won't test at all. 

Mr. BENrTEz. Yes. that’s right, and that is the result of a wide skep- 
ticism of the validity of examinations. 
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Mr. Burciaca. Mr. Benitez, I think also that's perhaps—at the risk 
of offending you—perhaps a little too simplistic. It’s also perhaps that 
some professors are not grading properly, discrimination among pro- 
fessors against some particular students, that some get easy grades, 
others don’t get easy grades. So in that content, I accept your 
proposition. 

Mr. Benitez. It is simplistic both ways; and concerning this objec- 
tivity, as vou know, in the 1930’s and 1940's, the objective examination 
became the fad of American university systems; and because they 
were objective, you wrote a cross or a zero or had multiple choices and 
all these things, and they are being discarded, as you know, today. 
So the only thing that I want to recommend to your consideration is 
the fact that there are more things under heaven and Earth than are 
dreamed of in bar examinations. 

Mr. Burcriaca. That might be their problem. They're not consider- 
ing the question, and they’re thinking of something else when they 
should be considering and concentrating on the examination. 

Mr. Benitez. The difficulties are very great, and we are apprecia- 
tive of your pointing out some of the difficulties. Thank you. 

Mr. Hawkins. Thank you, Mr. Burciaga. We certainly appreciate 
your comments, and vou’ve been most helpful. 

Mr. HawxiNs. Mr. Robert Taichert, vice chairman of New Mexico 
Bar Examiners, has requested 3 to 4 minutes. 

We have your statement which will be printed in the record in its 
entirety. You may proceed. 

Mr. Tatcuert. Thank you, Mr. Hawkins. I have no intention to 
impose upon you by reading the statement. 


STATEMENT OF ROBERT TAICHERT, VICE CHAIRMAN, NEW 
MEXICO BAR EXAMINERS 


Mr. Tarcuznr. I would like to state a few brief overviews of my 
own views which diverge to some degree to those of some of my 
colleagues. 

I think it is a fact in the United States that there are insufficient 
numbers of minority professionals. Specifically, in the law this was 
recognized some years back by the creation of the Council of Legal 
Education Opportunity; and under that council, there has been affirm- 
ative recruiting of numbers of educationally disadvantaged young- 
sters who have been brought into the legal education system. 

The problem we have today relates, I think, to the fact that many 
law schools are taking youngsters in with lowered admission standards, 
and they have to do this in order to make room for some of these kids, 
but they’re not bringing them up to professional speed before the 
youngsters are graduated; and in some cases in some law schools, the 
youngsters are told, I’m informed, indirectly by educators that they 
are high-risk students. They may or may not pass law school. They 
may or may not be qualified to practice a profession. I submit to the 
committee that it would be well for you to review the remarks of 
Ervin Griswold, former Solicitor General of the United States and 
before that dean of the Harvard Law School, at the time of the dedi- 
cation of the Florida Bar Center. I will submit that to the committee 
in writing. 
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Dean Griswold has pointed out there has been a deterioration in the 
standards of legal education, and it is no help to any minority to pro- 
vide them with an incompetent lawyer because of the language that 
he speaks. 

I have taken considerable offense in New Mexico at the assertions 
made by disgruntled youngsters in recent years, that they were being 
discriminated against, when the fact of the matter is that a great 
many of our very best lawyers and most distinguished citizens, includ- 
ing in addition to the list I mentioned in my written statement to you, 
the attorney general of the State of New Mexico and the U.S. attorney 
for the District of New Mexico, they are Spanish people and superb 
lawyers. More need to be brought onstream; but if the kids are not 
being trained adequately professionally in law school, they should 
go to those law schools. Those law schools should be honest with the 
kids and say, “You've got a 50-50 chance. You've got a 40-60 chance, 
or you need another year before you try and practice your profession." 
That is the substance of what I would say with respect to the ex- 
perienced attorney question that Mr. Benitez raised earlier. I think 
lawyers get better as they get older, and not worse. They do need to re- 
view the specific material. 

Finally, Dean Hart of the University of New Mexico Law School 
was unable to come this morning. He entrusted to me and I submit 
herewith to the committee Dean Hart's personal observations in 
opposition to this bill. He thinks it would not be a good idea to pass it, 
and the committee will have his reasons before it. 

I thank you very much. 

Mr. Hawkins. Mr. Taichert, the Chair does have documents from 
Dean Hart and 1 don't know whether they are duplicates of those to 
which you refer or not. 

Mr. Tatcuert. I gave them to Mrs. Schanzer, sir. I have more copies. 

Mr. Hawkins. Following your testimony, I was going to request 
without opposition from the committee members, that the full text 
of Dean Hart's testimony be printed in the record. In line with your 
suggestion that will be done at this point following your remarks and 
whatever material you may care to offer in addition to your own pre- 
pared testimony. I think vou did indicate that you had some additional 
testimony that you would like to offer for the record. If so, the record 
will be kept open, and that will also be included. 

Mr. Tatcuert. I understand that, sir. 

I would finally commend to this committee study in considering 
the approach to the qualification of the bar the study of Prof. George 
Neff Stevens who is the project director of the American Association 
of Law Schools, bar examination study project, having to do with the 
Cleo kids. how are thev doing getting into law school, how are they per- 
forming in law school, and how are they passing bar examinations. 
I’m afraid the subject is a good deal more complex than was suggested 
to the members of the committee before this bill was drafted. 

Finallv in defense, of at least Harvard Law School, Mr. Benitez, 
they still give essay examinations. They stil) require that someone 
know some law before they give them a degree. Thank you. sir. 

Mr. Benitez. May I say something? I have no doubts about that, 
but what I was trying to indicate, to clarify my previous expression, 
that while lawyers do get better with practice, they don’t become better 
qualified to pass a general examination 20 years after they graduate 
from law school. 
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Mr. Hawkins. Thank you, Mr. Taichert, I appreciate your testi- 
mony, and I think it has been most helpful to the subcommittee. 

Mr. Tarcuert. If I may respond to Mr. Benitez. That happens to be 
demonstrably incorrect, sir. We give the experienced attorneys exams 
in New Mexico. In Arizona experienced attorneys have to take the 
whole exam, but what the experienced lawyer must do 1s to review the 
material. He has to go over the subject matter or he'll have trouble, 
but his analytical skills and his capacity to observe and utilize material 
improves to the degree that he can do 1t very easily. Experienced law- 
yers do very well on bar exams. It's a frightening prospect, and it's 
onerous to face the notion that once again you're going to have to tie 
together the whole subject which you've studied. 

Mr. BENriTEZ. We've had evidence to the contrary. 

Mr. Hawxixs. Mr. Buchanan. 

Mr. BucHaNAN. Thank you for your testimony. No questions. 

Mr. Hawkins. Thank you again for your testimony. 

[Prepared statements follows :] 


PREPARED STATEMENT OF ROBERT TAICHERT, VICE CHAIRMAN OF THE 
NEW MEXICO BOARD OF BAR EXAMINERS 


Representative Hawkins, Members of the Committee, thank you for the privi- 
lege of appearing before you today to testify with respect to H.R. 2276. My name 
is Robert Taichert. I am Vice Chairman of the New Mexico Board of Bar Exam- 
iners. I am a native of Santa Fe, and have been practicing law in Albuquerque for 
eighteen years. 

I am sure that this Pill is well intentioned. However, it is based on a false prem- 
ise; would be unconstitutional if passed; and bad law if it were not unconstitu- 
tional. 

Accusations of discrimination against minorities in the New Mexico Bar Exam- 
ination are demonstrably false. Numbers of applicants failing are baldly and 
inaccurately used to attempt to prove some systematic discrimination. The simple 
fact is that people fail a bar examination when they are not professionally pre- 
pared to demonstrate minimal competence. 

In the last few years, a certain number of educationally disadvantaged students 
have been admitted to law sehools without having to meet the same edueational 
and intelleetual qualifications of other students. It seems apparent that some of 
these students have obtained law degrees when they were not prepared profession- 
ally to practice law. Those students who get law degrees when they are not 
sufficiently trained or schooled to pass a rudimentary bar examination should 
direct their attention to the law schools from which they get their degrees. 

The accusation of discrimination is particularly inappropriate in the State of 
New Mexico, where the senior Senator from New Mexico, two Justices of the 
State Supreme Court, two Justices of the New Mexico Court of Appeals, one-fourth 
of the Judges of the trial court, and many of the States’ most distinguished law- 
yers are Spanish-surnamed persons. T'wo of the seven Bar Examiners are Spanish 
surnamed. 

The Bar Examination is a test of minimal professional competence, given under 
the mandate and supervisory control of the Supreme Court, for the protection of 
the public from lawyers lacking basic legal skills. Supreme Court Rule 17 Govern- 
ing Bar Admissions defines the purpose of the examination as follows: 

“The bar examination is for the purpose of testing the applicant's professional 
competence to practice law, including the ability to reason logically, to analyze 
accurately the problems presented to him, and to demonstrate a thorough knowl- 
edge of the fundamental principles of law and professional ethics and their appli- 
cation. The examination shall not be designed primarily for the purpose of testing 
information, memory or experience." 

The examination is given in two parts: a two-day essay examination, and a 
one-day Multistate Bar Examination. The essay examination eurrently comprises 
24 of the time and credit. and consists of 24 forty-minute essay questions of the 
same type. but simpler than, the law school examinations that the applicants have 
presumably been taking for three years prior to receiving a law degree. The em- 
phasis is on basic and fundamental subjects which are ordinarily taught in 
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accredited law schools, and of which all practicing lawyers should have some 
knowledge. 

The Multistate Bar Examination is a multiple choice test of 200 questions on 
five of the fundamental law school subjects, is given simultaneously in each of 
the approximately 40 participating states, and is then graded by a ¿computer in 
Princeton, New Jersey. For example, on the July, 1974 exam, 163 New Mexico 
applicants took the Multistate Bar Examination, along with 9,000 applicants all 
over the country. 

All the grading is totally anonymous. The graders do not see the applicants, 
and the papers are identified only by random numbers. This prevents any possi- 
bility of bias for or against any individual on any basis at all. One grader grades 
all the papers on a particular essay question. Thus, 24 different graders, all experi- 
enced lawyers, grade one each of the 24 essay questions on a scale of 0-100, with 
a normal passing essay grade of 10. When the essay papers are graded, the essay 
raw scores are submitted to the National Conference of Bar Examiners. The 
Conference then obtains a computer study which records and relates raw essay 
and Multistate Bar Examination scores, percentile scores, and combines the two 
te arrive at an overall average. New Mexico applicants are thus compared not 
only with each other, but substantially, with the thousands of other applicants 
taking the bar examination nationwide. There are no passing quotas. 

The matching of papers and names is made from a master list kept in the cus- 
tody of the Chief Justice of the Supreme Court, only after the evaluation and 
grading processes are complete. and after a determination has been made by the 
Board of Bar Examiners of the point below which an applicant’s performance 
should be considered to deficient as to fail on that examination to demonstrate 
minimal professional competence to practice law. We have been notified by the 
National Conference of Bar Examiners that our applicants generally do com- 
parably on the essay test, which is graded locally, and the Multistate Bar Exam- 
ination, which is graded on a national basis. This demonstrates that our essay 
exam does indeed test knowledge of basic legal concepts and is not unfair to any 
segment of the law school graduates. 

The purpose of the certification process is to protect the public from the 
incompetent and the inadequately trained. Bar Examinations have been and 
are given in virtually all the states in a comparable manner and for the same 
purpose. New Mexico’s Multistate Bar Examination median scores are at or 
above the national median, and New Mexico passes as high a percentage of 
applicants as most states. 

A degree from an accredited law school today is not the same thing as a certi- 
fication of competence to practice law, and there is a current need to understand 
the distinction between the two. Deans of many law schools, with whom we and 
others have talked over the years, have coneurred in the need for tough, fair 
bar examinations to protect the public against deterioration in the quality of 
legal education, and to perform the function of screening out those persons who 
receive degrees without being adequately trained. The law schools do not make 
any claims, as far as we know, to be responsible for, or to fulfill the function 
of certification. The certification process has nothing whatever to do with an 
individual's name or origin. Knowledge of basie legal concepts and the ability to 
articulate these concepts to others is vital in the determination of an applicant's 
professional competence, and does not depend in any way on other factors. It 
must be remembered that we are dealing with individuals who have completed 
at least six years of school after high school, and therefore must have a working 
knowledge of the English language 

The idea that any group of Federally-appointed examiners would do a bet- 
ter job of protecting the public from the incompetent is, I think, erroneous. Any 
notion that there should be a system of licensure that would permit unqualified 
persons to practice law, on whatever basis, would plainly be contrary to the 
interests of the public. 

Thank you. 


PREPARED STATEMENT OF FREDERICK M. HART, DEAN OF UNIVERSITY OF NEW 
MExICO LAW SCHOOL, ALBUQUERQUE, N. MEX. 


I offer this testimony as an individual and not on behalf of any organization 
with which I am connected. However. I believe that some evidence of my quali- 
fications is appropriate to indicate my interest and prior work in the area that 
would be affected by H.R. 2276. I have been a professor of law for over 18 years 
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and Dean of the University of New Mexico School of Law since July of 1971. 1 am 
presently President of the Law School Admissions Council and have previously 
served a three year term as chairman of that organization's Test Development 
and Research Committee. I am a member of a seven person Advisory Panel 
for the *Competent Lawyer" study being funded by the National Conference of 
Bar Examiners, the Law School Admission Council, the Association of American 
Law Schools and the American Bar Foundation. As the first director of the 
Special Scholarship Program for American Indians, which was one of three 
pilot programs upon which the Council of Legal Education Opportunity (CLEO) 
was based, I was active in recruiting minority applicants for law school and had 
intimate contact with the operations of CLEO. 

I am pleased by the concern of the Subcommittee over the problems of minority 
candidates who apply for membership in the legal proression and I share that 
concern. However, I oppose the approach taken by H.R. 2276. It seems clear 
to me that the bill has substantial constitutional problems flowing from the 
traditional separation of powers required by the United States Constitution, 
but I do not consider myself sufficiently expert in this area to comment in detail 
on this issue. Even if the bill were constitutional, I could not support it. 

I find difficulty with Section 1102 which seems to create an irrebutable pre- 
sumption that there is “discrimination” in the Bar admission process if there 
is a 25% or greater difference between the pass rate for minorities and non- 
minorities. The existence of the discrepancy might logically be deemed to call 
into question the process in a particular state, but there should be determination 
based upon the facts existing in the jurisdiction as to whether there is any dis- 
crimination. At most, the discrepancy should require that those administering 
the examination come forward with evidence of the practices and procedures 
employed. 

There is also no indication of what constitutes fairness in process of admission. 
The question of what constitutes “cultural bias” is extremely complicated and 
requires careful study. I am attaching a paper recently completed by Dr. Robert 
L. Linn, a psychologist who teaches at the University of Illinois, reviewing the 
research that has been done on the question of whether the Law School Admis- 
sion Test is culturally biased. I also would like to refer you to my testimony be- 
fore the Subcommittee on Education of the Committee on Education and Labor 
of the House of Representatives: Hearing, 93rd Cong. 2nd Sess., pt. 2A, pp. 
391-454. The same type of problem exists with the Bar examination 

Although I am concerned with the fact that a significant number of students 
whom I have taught have not passed the Bar examination during the past year, 
and particularly so because many of those failing were minorities, I am con- 
vinced that there is no intentional discrimination practiced by either the Board 
of Bar Examiners in this state or by the New Mexico Supreme Court. Indeed, 
I believe that the individuals involved in the Bar admission process of this state 
share my belief that there is a very real need for more minorities in our pro- 
fession. Just as I believe that it is not right to graduate students from law school 
who do not demonstrate a certain level of competency. and that is not done at the 
law school with which I am connected, they believe that a certain level of com- 
petency should be demonstrated before one is admitted to the Bar. I may dis- 
agree with them on what constitutes competency, and perhaps on the ways in 
which it should be tested, but I am convinced of their good faith and that they 
take every precaution to insure that it is impossible to intentionally discriminate 
against any one person or any group of persons. 

There are many questions crying for research and I am fearful that the ap- 
proach taken by H.R. 2276 will stifle rather than promote thoughtful investi- 
gation. For example, there is great need for some definition of what constitutes 
“competency” in the profession. Most studies previously done and presently 
under way look only to the question of whether there is a correlation among 
Bar examinations, law school grades, law school admissions scores and under- 
graduate grade point averages. Such studies have significance but they avoid 
the basic question: Does the Bar examination correlate with competence in the 
real world of real lawyers? Such a study has been begun, but for it to continue 
there will be a need for substantial funds. Unfortunately, two Federal Agencies. 
NIE and NSF found this question to be of too little interest and refused to fund 
the proposal when it was presented to them. It has once again been presented 
to NIE, and hopefully they will find it more attractive this vear. 

There is also the need to try new approaches to the process of admitting appli- 
cants to the profession. For example, a “trial period” for those who fail the basic 
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examination during which they would have temporary licenses and be under the 
close supervision of respected members of the Bar might show that some who have 
difficulty with the standard Bar examination questions function exceptionally 
well in actual situations confronting lawyers. “In basket-out basket" tests could 
be tried as an alternative to the traditional examinations, and it would appear 
that many other types of examinations could be designed that would bear a closer 
relationship to the type of work done by lawyers and that would test more of the 
skills needed by lawyers. 

I see no reason to believe that the commission provided for by the act would 
further the types of research that is needed. In fact, I would expect that little 
would be done by the commission beyond “writing their own examination" which 
would look much like those given by the states. The commission would be useful 
only where there was a situation in which there was deliberate discrimination 
against minorities. I do not think that is the problem in this state, nor do I believe 
that it is the central problem in this country regarding the admission of minori- 
ties to the practice of law. 


Mr. Hawkins. Our next witness will be Mr. Andreas Vargas who is 
accompanied by the State Senator Matais Chacon. My understanding 
is they have agreed to an overall time frame of 10 minutes. 

Certainly the Chair regrets the imposition of time limitations. How- 
ever, I think you recognize this is almost beyond the control of this 
subcommittee. We certainly will attempt to be as liberal as possible 
with that time. 


STATEMENT OF ANDREAS VARGAS, BAR EXAMINER APPLICANT, 
ACCOMPANIED BY STATE SENATOR MATAIS CHACON 


Mr. Varcas. Thank you very much, Your Honor. 

Mr. Hawkins, Mr. Benitez, Mr. Buchanan, my name is Andreas 
Vargas. I wish to say that I appreciate the opportunity to appear 
before you to briefly give you my views on the bar exam and also pro- 
pose an alternative mode of the required exam. 

Again briefly I think that my alternatives are much more rational 
and a more meaningful test than the endurance test that’s currently 
being administered. Let me also add that I speak on behalf of my 
brother, Phil Vargas, who is unable to appear here to give oral testi- 
mony today, but his printed testimony I wish to suggest be included in 
the record. 

Mr. Hawkins. Without objection, it is so ordered. 

[The above-mentioned documents follow :] 


PRELIMINARY STATEMENT OF PHILIP G. VARGAS, J.D. 


Mr. Chairman and members of the Committee of the House Education and 
Labor, thank you for inviting me to present testimony on a very important piece 
of legislation, the “Legal Practice Equal Opportunity Act of 1975," H.R. 2276. 

In the aecompanying testimony I seek to illustrate several matters as to the 
New Mexico bar examination and the discriminative aspects against Chicanos, 
Blacks. and Indians. First, I include therein my own personal experience and I 
show that the fact that despite very good legal training at one of the best legal 
training institutions in the Nation. I have been unable to pass the bar exam in 
New Mexico and acquire the necessary license to practice my profession. 

I also speak therein about numerous other aspiring native Chicano attorneys 
that have left New Mexico and have been duly licensed in other jurisdictions. 
This, in my view, is a very important and relevant matter since, it is claimed, the 
purpose of the bar exam is to measure ones' ability to practice law. 'The fact that 
a good number of individuals that have been unsuccessful in the New Mexico bar 
exam, but have been successful in passing the exam in other jurisdictions, and 
usually on their first attempt, is important as indicative that there may be no 
relationship between passing a bar exam and the ability to practice law. The 
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“forced” outmigration of these young men from their native comunities also con- 
stitutes a loss of valuable human resources and leadership to minority groups 
with a dearth of leaders. 

Second, New Mexico, with the exception of one or two other states such as 
Hawaii and Mississippi, has a sizeable minority population of Chicanos and In- 
dians, mostly poor. Ironically. the representation of these two groups in the legal 
profession is extremely low. There are at the most one or two Indian attorneys, 
if any in the state. Black attorneys in New Mexico legal profession are very small 
in number. Chicanos, the largest of these three groups and representing approxi- 
mately 35 or 40 percent of the total state population, account for only about 6 
percent of the attorneys in New Mexico. Nonetheless, New Mexico has one of the 
most difficult and physically demanding bar examination in the Country. For 
example, New Mexico requires a three-day examination with two days (eight 
hours a day) of answering written legal problems, and a third day for the Multi- 
State (multiple-choice) part (six hours) and which is a national exam. Other 
states, for example, Maryland and Virginia and the District of Columbia, require 
only a two-day exam with six hours for each of the written and Multi-State parts. 
Also, New Mexico alots only one-third credit for the Multi-State portion whereas 
other jurisdictions, such as those mentioned, grant equal credit for both parts. 

Third, I also speak to a generalized suspicion and mistrust that poor Chicanos 
and Indians have for Anglo attorneys and the drastic imbalance between minority 
on Anglo attorneys in communities with predominant Chicano and Indian popu- 
ations. 

As to H.R. 2276, I cannot sufficiently emphasize to you the need for legislation 
of this type. For a number of years there has been a gradually developing outrage 
on the part of minorities in this state as to the inequities and bias inherent in 
the New Mexico bar examination process. This outrage has found expression in 
various ways such as complaints to legislators, through lawsuits and demon- 
strations, and in the form of written and oral appeals to the bar examiners and 
state supreme court justices. Yet the licensing process continues as unfair and 
unchanged with the gate-keepers becoming increasingly reluctant to admit the 
existence of infirmities in the process and less willing to respond to suggestions 
and pleas for change. 

As to suggestions for changes in the language of the bill (H.R. 2276), I suggest 
that the language of Sec. 1102 be changed to read as follows: “Sec. 1102. In any 
State in which for the preceding examination period the percentage, et sec." 

It is sometimes quite difficult for minorities to aequire accurate statisties from 
officials regarding minority pass-fail rates. Also, since the language in its present 
form would encompass acquiring statisties over a two-year period, consisting of 
some four examinations, it may impose a heavy burden on minorities in imple- 
menting or invoking the legislation. 


PREPARED STATEMENT OF PHILIP VARGAS, J.D., FELLOW, THE DRUG ABUSE 
CouNcIL, INc, WASHINGTON, D.C. 


[The views expressed here are totally mine and do not in any manner represent 
the views of the Drug Abuse Council, Inc.] 


Mr. Chairman and members of the House Education and Labor Committee, 
I am very pleased to be here in response to this Subeommittee's invitation to 
present testimony on this very important piece of legislation, the “Legal Practice 
Equal Opportunity Act of 1975." H.R. 2276. 

I have a law degree from the Harvard Law School, am nearing completion 
of the final requirement for a Ph. D. degree in sociology —the dissertation—am a 
professor of sociology, and presently a fellow with The Drug Abuse Council, 
Inc., a private policy evaluation and research agency in the area of drug abuse, 
located in Washington, D.C. I have taken and flunked the New Mexico State 
bar examination five times. A rule promuleated by the New Mexico State Su- 
P Court prohibits me from ever taking the bar examination in this state 
again. 

I come from very poor and humble beginnings. I was horn and raised in a 
small village in the northern nart of this State by parents who only had a rudi- 
mentary formal education. I did not officially graduate from high school. I spent 
an important part of my formative life as a migrant farmworker moving from 
farm to farm barely earning enough to clothe and eat from day to day. We lived 
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at the mercy of the elements and of bigoted and oppressive Anglo farmers. At 
times they paid us only what they wanted for our work. 

I have been able to acquire one of the best educations this country has to offer. 
And in the long road that I have travelled my performance has not been medi- 
ocre: at Harvard Law the majority of my grades were B’s. I also did some A- 
level work while there. I took graduate level courses at Harvard Law and in the 
Department of Sociology of Harvard University and received grades of A's and 
B's. During my last year as a graduate student in the Department of Sociology 
at the University of Colorado, all my grades were A's. I would venture to say 
that I have a better education than the majority of the lawyers in New Mexico. 

I have received awards such as my present Fellowship in recognition of my 
abilities. I have published legal articles and other articles, as well. Almost single- 
handedly I brought about the establishment of the New Mexico Rural Legal 
Services program, which still provides legal assistance without charge to the 
many Chicano and Indian poor of northern New Mexico. I served as this pro- 
gram's director where for a period of one year, besides oveseeing its administra- 
tion, I worked closely with program attorneys on legal matters relating to our 
clientele. And I am unable to pass the New Mexico State bar examination and be 
licensed to practice the profession I worked so hard to earn in my native com- 
munity. 

I cannot begin to describe the pain, disappointment, and the emotional strain 
on me and my family in my long and determined attempt to get by this giant of 
an obstacle. I have been defeated by a sick, unfair, and grossly biased system 
perpetrated by men so zealous in their roles as guardians of the “competency 
and professional quality of the legal profession" as not to know what their 
actions mean. 

At times I am unable to understand my repeated failures after preparing so 
diligently and earnestly. I am neither stupid nor illiterate. I nearly drove myself 
to exhaustion at times in trying to make sure that I was thoroughly prepared in 
every subject. I did everything possible to try to pass the bar exam, only to be 
defeated time and time again. When once I felt that some of the grades assigned 
some of my answers were downright unfair, I requested a reappraisal of my 
answers only to be refused such a reasonable request on the basis that by making 
such a request I was thereby revealing my nonanonymity. How silly, but there 
it is. And my only eonsolation is that there is absolutely no evidence that corre- 
lates the passing of a bar exam and one's performance as a lawyer, if one has at 
least had the benefit of a legal education. But that is no consolation at all for I 
have been relegated to the role of a “professional exile" and like so many 
others—native New Mexicans and Chicanos—must retreat to practice my pro- 
fession elsewhere. 

H.R. 2276, Mr. Chairman, is the only hope that I have for correcting, even if 
in some small way, the inequities and irregularities of a racist, Anglo-controlled 
privilege system that gives preference to those who dominate and control. 

It is my view that to a great extent it can he inferred that the issue of the bar 
examination and minorities is a racial issue. And there is lacking anv hypothesis 
other than cultural, ethnic-racial, and/or linguistic factors by which to explain 
such disparities in group performance in bar examinations and admittance into 
the legal profession. In this regard. I want to call your attention to “AN OPEN 
LETTER TO: New Mexico State Bar Association. et. al" (attached). Also 
attached are two newspaper items wherein I discuss further the racial privilege 
svstem in New Mexico and how it affects aspiring minority (Indian, Black. and 
Chicano) attorneys. 

Over the years there have been numerous Chicanos born and raised in New 
Mexico and sons of parents also horn and raised in New Mexico who after unsuc- 
cessful attempts at passing the New Mexico bar examination. have left and taken 
the bar exam in other jurisdictions. have passed and have been licensed and are 
practicing there as attorneys. Some that I have spoken with have wanted to 
return to their native communities hut because of having to confront what they 
eonsider to be a biased bar examination they refused to return. Let me cite some 
examples: 

Jose Uranga was born and raised in Carlsbad, New Mexico. He attended the 
Georgetown Law School in Washington. D.C. from where he graduated in the top 
part of his class. He returned to New Mexico to work in a legal services program 
asa Reginald Heber Smith Fellow. He took the bar examination twice. flunked 
both times and left. He then took the Texas and Washington, D.C. examinations, 
and passed them both on the first attempt. 


397 


He presently holds the rank of Captain in the Judge Advocate General Corps, 
in the United States Army. He handles extensive criminal defense and trial work 
and in addition, teaches a course in environmental law in the graduate depart- 
ment of the University of Texas. This means that he is teaching law courses to 
M. A. and Ph. D. degree candidates. When I spoke with Captain Uranga this week, 
he stated to me that he would consider returning to his native state if there were 
to be some fundamental changes in the bar examination. But since he did not 
foresee any changes in the near future. he said he doubted he would return. “That 
examination is not based on measuring ability or merit.” he stated to me. 

Arthur Lucero was born and raised here in Santa Fe. The son of a custodian of 
The State Supreme Court Building, he long aspired to be an attorney. He was 
finally able to get this chance through the CLEO program at the University of 
Denver Law Schoool. Upon completion of his legal studies he was awarded a 
‘Reginald Heber Smith Fellowship so he could return to his native New Mexico 
and use his legal skills for the benefit of the many poor. After working with the 
legal services program here in Santa Fe and unsuccessfully attempting to pass 
the New Mexico bar examination four times, he returned to Colorado and in his 
first try passed the bar examination in that jurisdiction. Presently Arthur is the 
Executive Director of the state-wide Colorado Rural Legal Services Program 
where on a daily basis he supervises attorneys and oversees the statewide deliv- 
ery of legal services to the poor in Colorado. 

There is also Phil Vargas, the son of a migrant farmworker and sheepherder 
from the little village of Canon in Taos County. Phil did not officially finish high 
school, to a great extent because he had to leave school and work as a migrant 
farmworker in Colorado. But after returning from the military service and witha 
little luck, he was able to gain admission at the University of New Mexico from 
where he received a B. A. degree and then did two years of graduate work. 

He was admitted on a scholarship to the Department of Sociology at the Uni- 
versity of Colorado where he performed consistently at the B and A level. He 
completed all the requirements for a Ph. D. degree in sociology except the disser- 
tation and was then admitted to the Harvard Law School. At Harvard his grades 
were mostly B’s and C’s with some A’s and a few D’s. He also did graduate work 
in the Department of Sociology at Harvard where he performed at the A level. 

Even before finishing his legal studies at Harvard, he set out to get funding for 
a legal services program to serve the legal needs of the poor in northern New 
Mexico. Despite overwhelming obstacles and the opposition of The New Mexico 
Bar Association, he was to persist until he was able to win approval for the New 
Mexico Rural Legal Services Program. He established it and served as its director 
for a year before he was forced to resign because of not passing the bar examina- 
tion. 

While at Harvard, Vargas would never interview for employment with any of 
the many business organizations and law firms that came there to recruit. He 
wanted to establish a legal services program to serve the many poor of the area 
where he had grown up. This he did. 

Vargas lives now in Washington, D.C. where he is a recipient of a one-year 
senior fellowship with The Drug Abuse Council, a private policy evaluation and 
research agency in the area of drug abuse. He was one of six fellows selected out 
of some two hundred applicants on the basis of his qualifications and program for 
research. 

But Phil Vargas has also just been notified of his fifth failure in the same 
attempts at passing the New Mexico bar examination. A rule promulgated by the 
New Mexico Supreme Court limits the number he can take the bar exam to five 
times. His determination and persistence has led to his defeat and he is unable 
to return to his native community to practice his hard earned skills and to seek to 
represent many of the poor and unrepresented as an attorney. 

These are only three examples of Chicanos who after repeated tries have failed 
the New Mexico bar examination and have left their native state. Some of the 
many that have left will never return, either because of having entered new 
careers, having passed the bar exam in another jurisdiction and are in the proc- 
ess of establishing themselves there, or due to the insurmountable obstacle in 
their way, the New Mexico bar examination. 

What I want to show is that New Mexico is being deprived of some of its main 
resources in these young men that have to leave because of an inability to practice 
their legal skills in their communities. It constitutes a “brain drain" of sorts in 
that it tends to deprive essentially Chicano communities, of which there are many 
in New Mexico, of leaders and of representation for the many poor who are 
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baffled by an Anglo and alien legal system of which they understand little and 
respect less. 

Permit me to explain an important effect that results from the few Chicano 
and Indian attorneys in essentially Chicano and Indian communities. It is a phe- 
nomenon somewhat imperceptible and knowledge of it may come only from exten- 
sive contact with the poor Indians and Chicanos. By having lived among the poor 
and working closely with them and their many problems. I have come to know 
that there exists in general strong suspicions and mistrust of Anglo attorneys. 
Maybe such suspicion and mistrust comes from a long history of deception and 
advantage that Anglos have gained at the expense of the Chicanos and Indians. 
Nonetheless, it is there. 

Such suspicions may also lie, to some extent, in the differences in culture and 
language between Chicanos and Indians vis-a-vis Anglos. It may also be a result 
of awkwardness the poor may feel in dealing with a person of a different social 
class and culture. But the fact that the attorney is Anglo is in most instances, the 
basis for the suspicion and mistrust. 

If what I say here is true, and I think there is a great deal of validity and 
substance to there being a fundamental suspicion and mistrust of Anglo attorneys, 
then what results therefrom is that in communities where there are no Chicano 
or Indian attorneys, the poor may in most instances not seek legal help from an 
Anglo attorney until forced to do so by circumstances, i.e., when the person is a 
defendant in a legal action and must defend his rights. Thus, in very few in- 
stances do the poor appear as plaintiffs in a legal action. And the practical effect 
of this is that the rights of the poor, for the most part, may not be vindicated 
in the courts. 

In the long experience I have had in working with the poor and their legal 
problems, I have been told on many occasions that they would rather seek help 
from a person they would feel comfortable with such as a Chicano or Indian, 
I am sure that the poor Chicanos and Indians of New Mexico would, in most cases, 
prefer to seek assistance from an attorney whom they may know, with whom they 
can identify and communicate and not have a sense of distrust, suspicion, or 
awkwardness. 

There is one aspect about this whole process, i.e., the New Mexico bar examina- 
tion, which is particularly odious to me. It is the failure of The Members of The 
New Mexico Board of Bar Examiners to provide any avenues for appeal whenever 
there is good reason for an examinee to believe that he has been treated unfairly 
in the grading, or when there may be some other good reason for requesting a 
reappraisal. These members are practicing attorneys who serve on such a board 
for whatever personal and professional reasons that may not be clear even to 
themselves. And the concern of some of these men of “good meaning but without 
understanding,” to paraphrase Mr. Justice Brandeis, for standards and expediency 
sometimes border on the ridiculous. For example, the rules governing bar exam- 
inations provide for an examinee’s petition for reappraisal of near-passing 
performance on bar examinations. In rejecting the petitions the bar examiners 
give as reasons that they do “not have the authority to carry out a borderline 
reappraisal” and that “the rule requires the grading to be strictly anonymous” 
and by making such a request the examinee thereby reveals his identity and the 
process cannot go on. Obviously, the examiners have not questioned the basis for 
such a ridiculous rule in the first place. 

Thus, there are no avenues whereby an examinee can appeal to try to get a 
reappraisal, much less a fair one. Even though there is a rule it is a meaningless 
rule since the anonymity of the examinee must be revealed even to invoke the 
rule. It is a paper rule that serves the penchant for expediency of the bar exam- 
iners and the less they do the better it is for them. 

H.R. 2276 would be very helpful in alleviating such a lack of access of the 
poor to the courts in New Mexico. And as an example of illustrating the drastic 
underrepresentation of Chicanos and Indians in the legal profession of New 
Mexico, let me cite some examples. 

In three northern New Mexico Counties (Taos. Mora, Rio Arriba) with large 
Chicano and Indian populations (about 80% Indian and Chicano combined) 
the picture is as follows: 

Taos County: Chicano and Indian population; approximately 7096 of the 
18,500 total population: 

Total attorneys: 16 

Chicano attorneys: 1 

Indian attorneys : 0 
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Mora County: Chicano population; approximately 90% of the 5,600 total 
population : 

Total attorneys: 0 

Rio Arriba County: Chicano and Indian population; approximately 80% of 
the 25,000 total population : 

Total attorneys: 7 

Chicano attorneys: 1 

Indian attorneys: 0 

In recent years eight Chicano law school graduates from these three counties 
have been unable to acquire a license to practice law in their home communities 
after repeated attempts to pass the bar exam. For example, out of the four 
Chicanos with law degrees from Taos, two have left the state permanently, 
and the two from Mora have also left, and one of the two from Rio Arriba 
County has also left. Overwhelmingly, the attcrneys in these counties are Anglos 
that have moved to New Mexico from other states. 

Again and again this pattern is repeated in every New Mexico Community. More 
and more Anglo attorneys predominate in the legal system, more and more 
Chicanos and Indians are pushed to the margins, and eventually to seek employ- 
ment in other parts of the country as did their fathers in seeking work as migrant 
farmworkers and laborers in other states. 

There exists in New Mexico and in other parts of the country a generalized 
view among minorities that the bar examination process grossly discriminates 
against them. As a result, such views, which are perceived as real and verified 
by the repeated failure of minority law school graduates, have the latent effect 
of discouraging minority youngsters from seeking legal careers. If their bigger 
brothers, whom they admire, cannot pass the bar examination and be lawyers, 
they may also feel that it would be an impossible obstacle for them as well. 

Time after time, at each examination period, the failure rate for Chicanos, 
Indians, and Blacks in New Mexico far surpasses that for Anglos. In this last 
examination, all the Indians and all the Blacks that took the examination 
flunked. The Chicanos, representing larger numbers, were able to pass a few 
more. 

It is so unfair. And because the system is so unfair, and because I well know 
that the bar examination has nothing to do with one’s competence or skill to 
practice law I am outraged. And because the bar examiners and State Supreme 
Court Justices are so rigid and adamant against change or to seeking alterna- 
tives to eliminate its inequities and infirmities. they are, unknowingly creating 
angry radicals that will make their own alternatives. 

In conclusion, as an intensely involved participant, observer, and student of 
the New Mexico lawyering process, it is my considered view that there is a 
deliberate and covert attempt by the New Mexico bar examiners to restrict the 
admission into the legal profession of Chicanos, Indians, and Blacks. And I 
find a great amount of support for these views even among Anglos. Despite con- 
tinuing criticism, complaints, demonstrations. and lawsuits by the victims of 
such social oppressions, those responsible— The New Mexico State Bar Asso- 
ciation, the Bar Examiners, and The Supreme Court Justices—rigidly oppose 
even taking the first step to find ways to better the system. And when I think 
of these so-called “gate-keepers” I am reminded of the wise words of Mr. Justice 
Brandeis: “The greatest danger to liberty lurk in the insidious encroachment 
by men of zeal, well-meaning but without understanding.” I seriously question 
the good faith of those entrusted with the responsibilities of licensing lawyers 
in New Mexico. 

A few years back at hearings on the problems of farmworkers before a sub- 
committee such as this, a poor Chicano and a farmworker arose just before the 
termination of the session and said to the Senators: “We have no one to ask 
for help anymore but the federal government.” And like the helpless and exploited 
farmworker, that is the position aspiring minority attorneys find themselves 
in now. The big shots of The Bar Association of New Mexico are outraged and 
insulted that we ask for equity and justice. They interpret our appeals as 
ad hominem attacks on them and their authority. 

The passage of H.R. 2276 would be a giant step toward insuring equity for 
aspiring minority lawyers in the licensing process and would help to expand 
the provision of legal services to minority poor. 

Thank you for your kind attention and for the invitation to present this 
testimony. 


TUCSON, ARIZ. 
May 23, 1974. 


AN OPEN LETTER TO NEW MEXICO STATE BAR ASSOCIATION, BOARD OF BAR 
EXAMINERS, NEW MEXICO STATE SUPREME COURT JUSTICES 


SIRS: The United States Supreme Court once stated that a function of free 
speech under our system of government is to invite dispute and that it may 
indeed serve its high purpose when it induces a condition of unrest, creates 
dissatisfaction with conditions as they are, or even stirs people to anger. “Speech 
is often provocative and challenging." It is in the spirit of these words that I 
write you this long and difficult letter. 

Although I have wanted to make my views known to you for some time during 
the nearly three years of trying to pass the New Mexico bar examination, I have 
been reluctant to do so for various reasons. However, now that I have received 
notice of my fourth failure, and also, after embarking upon a new career, I no 
longer fear the threat of retaliation for speaking my mind to the power structure 
of the State Bar Association, the Board of Bar Examiners, and Supreme Court 
Justices, who were all once characterized by an astute New Mexico attorney as 
“provincial and vindictive.” I realize now that my chances of success in a fifth 
and final try are practically zero and I am to suffer the agony in some other 
jurisdiction or just accept and live with the fact that I have been done in, not by 
my lack of ability, but by a biased and prejudicial system. That realization moves 
me to write you regarding what I consider to be a destructive and inherently 
biased and unfair system, which positively discriminates against New Mexican 
Mejicanos and Indians who in almost all cases have at great difficulty, sacrifice, 
and expense spent some of their best years acquiring legal educations in the hope 
of one day practicing their hard-earned skills in their native communities. 

In presenting my views and analysis. I am reminded of the words of Carey 
MeWilliams in his book North From Mexico, where he states that, 

“Mejicanos are a conquered people... people whose culture has been under 
incessant attack for many years and whose character and achievements, as 2 
people, have been consistently disparaged. Conquered and conqueror have con- 
tinued to be competitors for land and jobs and power, parties to constant cultural 
and economie confliet which has found expression in violence, dispossessions. 
hotly contested elections and the mutual disparagement which inevitably accom- 
panies a situation of this kind. ... The Anglo-Americans have possessed every 
advantage ; in numbers and wealth, arms and machines. Having been subjected... 
to a long process of economic and cultural attrition, it is not surprising that so 
many Mejicanos should show evidence of the spiritual defeatism which so often 
arises when a cultural minority is annexed to an alien culture and way of life." 

Permit me to explain. In New Mexico. in all the professions except maybe 
politics, in all their vast and complex aspects, the relationships and the numerical 
representation of Anglos and Mejicanos is mostly, and increasingly, one-sided. 
Across the board, the State Bar Association and other major professional asso- 
ciations are dominated by Anglos. Never, to my knowledge, has there been a 
Mejicano president of the state bar. nor, until very recently—this year, in fact, 
and very likely as a consequence of recent attacks on the biases and unfairness 
of bar exams towards minorities—a member of the board of bar examiners. 
Proportionate to their total representation in the state population—somewhere 
between thirty or forty percent—Mejicano attorneys comprise only between five 
or at the most six percent of the total state attorney population. Even this 
percentage of Chicano attorneys is rapidly decreasing with the increasing influx 
of large numbers of out-of-state Anglo attornevs attracted by the possibilities 
of an “undeveloped” and economically fertile area such as New Mexico, in com- 
parison with the very small and insignificant number of Chicanos and Indians 
that are licensed each year. In other professions, medicine for example, such 
comparisons are even more striking. 

The underrepresentation of Mejicanos and Indians in the professions is dra- 
matic and critical indeed. One needs only to look within the largely Chicano popu- 
lated communities of central and northern New Mexico where the Chicano-Indian 
population is as high as seventy or eighty percent. as in Taos, Rio Arriba. Mora, 
San Miguel, and Sandoval Counties. In Taos County, for example, with the 
Mejicano population totaling about sixty-five percent of the 18,000 or so total 
population. there is only one Mejicano attorney out of a total fifteen or more 
attornevs in the county. the majority of which are recent out-of-state newcomers. 
There is not a single Indian attorney in the entire area, although the Indian 
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population is sizeable. In Taos, the dominance of Anglos in the legal system is 
all-pervasive. Yet in recent years three native Mejicano Taosenos and law school 
graduates have been unable after repeated tries to pass the bar exam and be 
licensed to practice in their native community. As a matter of fact, when some 
of them have attempted to render legal assistance to some of the many poor 
in the magistrate courts and without charge for their services the state bar has 
accused them of "unauthorized practice of law" and has had them investigated. 
Also, another law school graduate from Mora County, has also been unsuccessful 
in obtaining a license after repeated tries and has been forced to go to another 
state; a real loss for the residents of Mora County, with no attorneys and a 
Mejicano population of over ninety percent. Similar patterns are repeated again 
and again throughout New Mexico and numerous are the Mejicanos— socially 
sensitive, bright and articulate young men desiring to serve an unrepresented 
people, who after taking the New Mexico bar exam three, four, or five times 
have left and tried in other jurisdictions and have been successful. 

The pattern of Anglo legal dominance in predominantly Mejicano communities 
throughout the state is essentially the same. And at the center of such inequitable 
patterns is an oppressive, hard-nosed, Anglo-controlled privilege system that 
tends to reward the *swift" Anglos and punishes those culturally and linguisti- 
cally different in a race where in almost all instances the former is already half- 
way to the finish line when the latter is barely beginning. 

A good many of the recent Chicano law school graduates have been reared 
in rural, relatively isolated and poor areas of New Mexico. Due to cultural, 
ethnic, and linguistic factors their college records were not exceptional, and 
their educations were acquired at great difficulty and sacrifice. Their Law School 
Admission Test scores were usually low. On the basis of those standard predictors 
of quality they would not, in some but not all instances, have been admitted to 
law school. However, on the basis of other factors, such as their motivation and 
desire to return to their native communities and serve the poor, plus the 
recognition by professional schools that certain groups had been subjected to 
systematic discrimination and exclusion over an extended period of time in the 
past, as is the case in New Mexico, they were admitted. Putting aside such 
maliciously Anglo contrived notions as “reverse discrimination”, law schools 
admitted them because they considered them qualified and able to make it through 
their demanding programs of legal education. The ones who worked diligently to 
overcome great adversities and graduate, returned to their native communities 
only to be faced by a hostile, Anglo-dominated and biased bar association and 
law firms that consider them inferiors and denigrate their abilities. 

Everyone of us, and here I include myself as an example, has worked long and 
hard to acquire our legal training. Yet each of us is left with the strong feelings 
of injustice and outrage at the thought of being unable to return to our native 
New Mexico and remain and lead socially constructive professional lives. After 
being raised in a milieu of extreme poverty and deprivation and not having 
officially finished high school, I myself received a legal education at one of the 
finest law schools in the country (Harvard), and am near completion of the 
work for a Ph. D. degree in sociology (an area in which I am presently a profes- 
sor). Since leaving law school I have published three legal papers in professional 
journals and almost single-handedly was instrumental in establishing a legal 
services program (the New Mexico Rural Legal Services, Ine.) to provide legal 
assistance to the many poor in northern New Mexico, a service, I might add, to- 
wards which the New Mexico Bar Association has been unsympathetic and has 
vigorously opposed. 

As Carey McWilliams pointed out, the story of Anglos and Mejicanos in New 
Mexico can be viewed as a constant competition for control of scarce resources. 
In this ever-present struggle, the Anglos have been able to gain and retain their 
pervasive control by possessing every advantage and by either eliminating or 
neutralizing Mejicanos and Indians. The gains from the subordination of the 
natives is the historic pattern of relations between the dominant Anglos and the 
subordinate Mejicanos and Indians in New Mexico. And it is by means of the 
licensing examinations that one aspect of this eliminative-neutralizing process 
works in keeping Mejicanos and Indians out of the legal, and other, professions, 
which are usually avenues for gaining influence, power and status in the 
community or state. The end result is to eliminate most of the native competition, 
retain the dominance of Anglos, maintain the legal profession as nearly ex- 
clusively white-Anglo, racist profession, and, I might add, safeguard the interests 
of an essentially economic professional organization, the New Mexico State 
Bar Association. 
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The point is that Mejicanos and Indians in their native New Mexico are 
drastically underrepresented in the legal profession and such drastic under- 
representation is due in great part to a process of positive discrimination be- 
ginning in the law school within the state. One underlying theme, in my view, 
which underscores the asymetrical pattern of relationships in the legal profes- 
sion, is institutional racism and prejudice which cut across most of the inter- 
action and relationships of the various spheres of social and professional re- 
lationships, despite what well-meaning liberals may say to the contrary. For ex- 
ample, the University of New Mexico School of Law has been traditionally such 
an elitist-racist institution where only a few token Chicanos (and until the last 
two or three years never any Indians) have graduated since its establishment. 
Only since last year has there ever been a Chicano on its exclusively Anglo 
faculty. 

The over-all pervasiveness of the exclusion of Mejicanos and Indians from 
the legal profession is a result, to a great extent, of a racial privilege system 
that favors and has favored those who dominate and control (the “conquerors” 
according to McWilliams) the access to positions of power and privilege through 
exclusion of the defeated Mexicans and the conquered Indians. “In a racial 
social system a dominant group which thinks itself as distinct and superior 
raises its social position by exploiting, controlling and keeping down others who 
are categorized in racial, ethnic, or inferior terms. Thus, one segment of society 
avhieves power and privilege through the control and exploitation of other 
groups,” writes Professor Robert Blauner. The kind of privilege I here write 
about is an unfair advantage, a preferential situation or systematic “headstart” 
in the pursuit of social values—whether they be money, power, position, learning, 
or admittance into the professions. Such systematic inequality and injustice are 
built into the very nature of an essentially Anglo dominated, racist legal sys- 
tem as exists in New Mexico. And the inequities and injustices tend to fall 
most heavily upon people who differ in color, because race and ethnicity are 
primarily principals upon which people are excluded or blocked in the pursuit 
of their goals or life chances, according to Blauner. It is the case, therefore, 
where Anglos enjoy special privilege in most areas of existence and where 
Mejicanos and Indians are systematically excluded or disadvantaged—in edu- 
cation, income, occupations, and life style. Such a privilege system is expressed 
most strategically in the labor market, the structure of occupation, viz., the pro- 
fessions. And it is the Anglo population that enjoys a special advantage in the 
occupational and professional market. 

Thus, these Anglo-dominated professional institutions have considered Meji- 
canos and Indians as outsiders and marginal because of racist restrictions which 
are justified by such deceiving rationalizations as “quality”, “competence”, and 
“high professional standards”, all of which serve as the basis for the exclusion 
of minorities and the legitimization of an essentially racist, oppressive and dis- 
criminatory system. Thus, in nearly all professional areas Mejicanos and Indians 
remain second-class participants partly because of the discrimination on the 
part of individual Anglos—in the law firms and in the professional associations 
throughout the state, for example, which are almost totally Anglo-dominated 
with but a token Chicano now and then. But mainly, as a consequence of the 
way Anglos control the major professional institutions. In the legal profession 
the position of Indians and Mejicanos is one of marginality and powerlessness. 

Another underlying theme is the racism and prejudice of individual Anglos. 
This does not mean that individual Anglos are all bigots or that all Anglos 
are consciously bent upon “eliminating or neutralizing’ Mejicanos and In- 
dians. But it is a part of Anglo socialization and psychology that leads them to 
think of themselves as a people with special characteristics and gifts and to hold 
the unarticulated view that “only we know what is good for them." Nor for that 
matter does Anglo discrimination and prejudice occur as random individual 
acts of bigotry, but rather they are built into a systematic pattern in a competi- 
tive social system which they accept as part of their cultural processes and atti- 
tudes and which consciously or unconsciously emphasize their “inherent” 
superiority. 

The. one area where Mejicanos have traditionally been able to seemingly 
become successful in New Mexico is in politics. The large number of Mejicano 
votes and their support for their candidates explains such a high Chicano repre- 
sentation in the state political system. A tragedy is, however, that such promi- 
nent representation has become the basis of covertly and privately harbored 
Anglo resentment and depreciation of Mejicano politicians as “corrupt” and “in- 
competent.” Thus, in the view of most Anglos to be a politico and Mejicano is 


403 


synonymous with being corrupt and incompetent. Anglos privately ridicule and 
criticize Chicano politicians and discuss in disparaging terms their faults and 
weaknesses. In no small part, I would surmise, what is heard outside the state 
about the “corruption of New Mexico politics” is a consequence of the self- 
righteousness of well-meaning but patronizing Anglos. 

The greater tragedy of such political success is, however the acquiesence of 
Mejicano politics, Supreme Court Justices, judges, and attroneys, who because 
of either self-interest, ignorance, or cowardice (or a combination of these) lend 
their support, implicitly or explicitly, and even overtly participate in justifying 
and perpetrating such discriminatory systems as I have mentioned. These men 
in attaining their own successful positions knock down the ladder by which they 
made it making it much more difficult for others of similar cultural make-up to 
make the climb. It is just such Supreme Court Justices who bristle whenever 
complaints of discrimination in the bar examinations are brought before their 
tribunal. Their latent motive, however, may be to keep the native professional 
competition to a minimum for their own self-interest. In this respect, then, they 
are no different from those whose values and attitudes they mirror. 

A few years back, for example, a Chicano legislator, after repeated complaints 
about the inequities of the bar exam, was allowed to witness the grading 
processes during an exam period. His conclusion was that there was no dis- 
cernable bias against Chicanos and that such grading was without question fair 
and objective. I mention this to point out that the inequities of such a system 
may not be perceptible to a person untrained either in the law or in the 
evaluation of legal examinations. Since the entire examination process is virtually 
invisible, precluding any reasonable or intelligent assessment of what transpires, 
it is not surprising that the legislator found no bias or discrimination inherent in 
the examination process and in his ignorance was therefore able to affirm its 
fairness. 

The consistently high attrition rate of Mejicanos in bar examinations, however, 
tells a different story. Again and again, at each exam, the Chicano failure 
rate is three, four, or even five times higher than the Anglo failure rate. Approxi- 
mately seventy or eighty percent of all Chicano examinees fail at each try, 
whereas, by comparison, the Anglo failure rate is considerably lower. There 
have been instances where only one or two percent of the Chicano examined pass. 
The board of bar examiners must question this disparate failure differential. The 
answer cannot be that Mejicanos are inferior examinees, but must lie in cultural 
or linguistic factors coupled with the subjective grading and a very likely 
abuse of discretion by arbitrarily selected Anglo practicing attorneys who spend 
no more than a few seconds grading each answer with no responsibility for 
disclosing or accounting for the biases of their decisions. The grades are usually 
set out in multiples on the margins with rare substantive criticism as to how 
the score was arrived at, as is done in most other states. 

Surely the decision as to what is a good or competent attorney is a far 
more complex and intricate process than what is decided in an “anonymous” two 
or three day examination that is judged by practicing attorneys with standards 
of grading that may well constitute abuses of discretion. 

As well as questioning the fairness of the examination process, the New 
Mexico State Bar Association and its bar examiners must also come to terms 
with the worthiness and value of bar examinations. 

The use of bar examinations for licensing attorneys is based on the dubious 
notion that their purpose is to protect the public by ensuring that only competent 
individuals will be admitted to the practice of law. However there is a very 
serious question whether bar examinations do in fact measure legal skill and 
competence and even whether they measure anything or serve any useful 
purpose. 

Although bar examiners, for example, may claim that such tests measure 
legal competence, there is no data that serves to accept such a subjective and 
wishful measure. For that matter, there is no evidence that bar examinations 
measure anything at all. The secretive, invisible, subjective and guarded process 
that surrounds examination grading precludes any intelligent assessment or 
evaluation for correlations or relationships of any kind. 

"In fact.” writes Law Professor Jeffrey M. Shaman, “there are several 
aspects about bar examinations which indicate that they do not measure legal 
competence at all. Since bar exams place heavy stress upon memorization of 
rules and superficial knowledge of the law, rather than on analytical skills 
that are much more important for genuine legal skill. Rote learning is encouraged 
to the exclusion of analytical or substantive understanding. Because bar exams 
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are oriented toward memorization and superficial learning, it is not surprsing 
that there is little correlation between the quality of a person's legal education 
and success on the exams." Thus, the assertion that “bar examinations measure 
legal competence, is, to say the least, highly dubious.” 

Prior to being permitted to take the bar examination it is required that each 
examinee must have completed a formal legal education at an accredited law 
school designed especially to provide extensive legal training. A Philadelphia Bar 
Association Committee asked this very important question: 

“Does the bar examination seek in 12 hours to ‘weed out’ the incompetents that 
an approved law school in three years of 1080 class hours of exercises and prepa- 
rations, as well as some 120 hours of examinations was unable to detect and fail 
before awarding him a degree ?" 

Any intelligent attorney worth his salt will point to the ridiculousness of bar 
examinations and the remoteness of their supposed relevance or relationship to 
the actual practice of law. 

Bar examinations and the organizations that perpetrate them, like many other 
institutions that permeate an essentially racist society (such as the United 
States), function to serve concealed or latent purposes. One such purpose is to 
restrict the number of attorneys desiring to practice in relatively “new”, pro- 
fessionaly desirable and potentially economically fertile areas such as New 
Mexico. Thus, the appearance of measuring legal competence is used to protect 
the local bar association (who are usually a provincial and greedy bunch) from 
the competition of out-of-staters and the native minority law graduates. The 
consequence is an Anglo legal monopoly, a monopoly which tends to perpetuate 
injustice upon aspiring Mejicano and Indian lawyers, as well as on the native 
population at large, especially the poor of which New Mexico has large numbers— 
overwhelmingly Chicano and Indian. 

An additional concealed purpose which bar examinations serve, and one of 
great importance in a state such as New Mexico with a sizeable minority popu- 
lation, is that they harmfully and unjustly discriminate against Mejicanos and 
Indians. As Professor Shaman has pointed out, “It is because of cultural and 
linguistic differences that any test that is verbal in form cannot avoid being 
culturally biased. Law tests that are written or graded by members of one 
cultural group are bound to be disadvantageous to members of other cultural 
groups.” In New Mexico the entire bar examination process is controlled exclu- 
sively by Anglos and their values and views permeate the entire process. 

But bar examinations are also biased in substance because of the subjects they 
emphasize. According to George Stevens, former dean of the University of Wash- 
ington School of Law, “present day bar examinations are unfair to minority 
group applicants because of the bar examiner’s concern with business law as 
distinguished from problems of the poor.” In effect, “bar examinations discrimi- 
nate against those whose culture or values are different than those of the exam- 
iners," and, in New Mexico, at least, it is the rare Anglo who has either sympathy 
or understanding for what that means. 

The New Mexico Bar Association and Bar Examiners are inclined to shut their 
eyes to all the inequities and inflrmities of bar examinations because implicitly 
they serve to perpetuate and legitimize an essentially Anglo-racist privilege 
system. On a more fundamental level, as I have already mentioned. such exams 
serve to insure the overwhelming dominance and monopoly of Anglos in the 
governmental, societal, and economic power structure of the state. And so, little 
by little, step by step the darker-skinned "inferiors"—the defeated Mexicans and 
the conquered Indians are pushed lower and lower in an essentially racist socio- 
economic system and at every turn they are reminded by its adherents: “When 
y ou become like me you will have made it." 

The New Mexico Bar Association and bar examiners must also come to terms 
with the numerical facts I have mentioned and especially with the asymetrical 
pattern of relationships in the legal profession. They must come to recognize 
the importance of diversity of social, ethnic, and economic background in the legal 
profession. And above all. they must come to recognize the great need for Mejicano 
and Indian attorneys and the injustices which they are responsible for imposing 
upon them. 

There are few places other than New Mexico where the words of The Committee 
of Law Teachers Against Segregation in Legal Education are more applicable: 

“The lawyer, to meet the responsibilities of his profession. must have a vital 
sense of culture of the community in which he lives and works. ‘Lawyers are 
perpetually engaged in trying to anticipate, prevent, mediate. settle or win human 
disagreements involving alleged rights recognized at law. Their thinking, plan- 
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ning and actions are framed and limited by what they understand to be the pre- 
vailing principles and doctrines of law.' The knowledge required for these tasks 
can in part be obtained from books ; but a major share must come from intimate 
knowledge of the ways of thought of the community." 

Finally, the New Mexico Bar Association and the bar examiners must come to 
recognize that the bar exams which they administer and defend are a sham and 
that they have practically no effect toward upgrading the profession. That, in 
essence, bar exams are counterproductive, destructive, and of no value. They work 
gross injustices on aspiring minority lawyers and they cause more harm than 
good to everybody concerned—the profession and the public at large. 

Thank you for taking the time from your busy schedules to read this. 

Respectfully, 
PHILIP G. VARGAS, 
Assistant Professor, 
University of Arizona, 
Tucson, Ariz. 


November 4, 1974. 
EXAM DISCRIMINATES 


EDITOR: A great deal has been heard recently about the bar exam. Some such 
systems, whether by design or as a result of unconscious forces, tend to work 
extreme hardships on members of most ethnic-linguistic groups. Such is the case 
in New Mexico where over the years the state bar examination process has been 
unduly harsh on native Mexicanos and Indians. 

Many are the members of these groups, who after repeated but unsuccessful 
tries have been unable to acquire the necessary license to practice their chosen 
profession in their native communities. Many have left their native state and 
have been duly licensed in other jurisdictions. 

Time after time the failure rate for Chicanos and Indians has been significantly 
higher than for Anglos. Some have stated that it is because they are “unqualified 
and weak.” No intelligent person would take such an elitist opinion seriously. 
Since most Chicanos and Indians come from rural and poor environments they 
have generally had to work a great deal harder than their Anglo counterparts 
who have had a systematic headstart, an unfair advantage in the pursuit of social 
values—whether they be money, position, power, learning or admittance into 
professional schools and the state bar. 

Such systematic inequality and injustice, in my view, are built into the very 
nature of an Anglo-dominated, racist socio-legal system as exists in New Mexico. 
And at the base of such preference is a racial privilege system that grants special 
advantage to the Anglo population throughout the state’s occupational and profes- 
sional markets. 

There is an inherent bias in the professional licensing process, which is based 
on such a racial privilege system, expressed most strategically in the labor market 
and the structure of occupations. The patterns are so pervasive and clear that 
one can only conclude that such differences in representation in the professions 
are a result of more than chance and probabilities. | 

In eounties with large Chicano and Indian populations, Taos and Rio Arriba, 
for example, there is only one Chicano attorney in each and no Indian attorneys, 
compared with about 20 or more Anglo attorneys in both these counties. 

In my view, such discriminatory practices as exist, implicitly and-or explicitly, 
are built into a competitive social system which Anglos for the most part con- 
trol, which they accept as part of their cultural processes and attitudes, and 
which consciously or unconsciously emphasize their “inherent” superiority. 

And these discriminatory patterns are specifically pervasive in the legal pro- 
fession, where there is a drastic underrepresentation of Chicanos and Indians 
(no more than 5 or 6 percent in the total state attorney population). Thus, the 
Anglo representation in the New Mexico legal profession is one-sidedly dominant 
and the Chicano-Indian representation insignificant—one of marginality and 
powerlessness. The process of neutralizing the ‘‘conquered Mexicans” and the 
*defeated Indians” is ever present. 

Yet despite the fact that there is no evidence to support the view that the bar 
exam measures legal competence or skill, the Anglo-controlled State Bar rigidly 
opposes any change or even a fair and objective evaluation of their secretive, 
invisible initiation ritual. Their only basis for retention of the bar exam seems 
to be that most lawyers feel there is something “special” about being an attorney 
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and since they went through the process everybody else desiring to practice law 
hould too. 
: It is a somewhat silly and irrational reason that serves to maintain things as 
they are. Any intelligent and fair-minded attorney will point to the ridiculous- 
ness of the bar exam and its remoteness from the actual practice of law. In the 
long pull of a legal career some of the unsuccessful natives, if permitted, may 
surpass the top law school performers and bar exam passers. E 
Prof. PHIL VARGAS, 
The Drug Abuse Council, 
Washington, D.C. 


BAR ExAMS CALLED OPPRESSIVE 


(By Phil Vargas) 


Over the years the state bar examination process has been unduly harsh on 
native Mexicanos and Indians and many are those who after long struggles to 
acquire their educations and legal training have been defeated by an examina- 
tion system that punishes them for their ethnic, racial, cultural, and linguistic 
differences. . . . AS a consequence, over the years a good number of them have 
left and been duly licensed in other jurisdictions. 

Time after time at each examination period the failure rate for Chicanos and 
Indians is significantly higher than for Anglos. 

And the differences in representation of these two groups in the profession 
within the state (roughly about five percent Chicanos, zero percent Indian and 
Black, and 95 percent Anglo) is, in my view, to some extent directly related to 
cultural-linguistic factors and to a built-in bias in the bar examination process 
which favors Anglos. 

In the recent bar exam, for example, this discriminatory pattern was again 
evident with a ten percent failure rate for Anglos compared with an 80 percent 
failure rate for Chicanos, Indians, and Blacks. The social and individual con- 
sequences and costs are vast indeed. 

At the bottom of such a biased examination-licensing system is a racial privi- 
lege system that favors Anglos and adversely affects non-Anglos, i.e., Chicanos, 
Indians, and Blacks. The evidence of such a system is seen throughout the state 
and reflected most prominently in the professions . . . The patterns are so per- 
vasive and clear as to lead to the conclusion that such differences are a result 
of more than chance and probabilities. Yet, in the perpetuation of such a system, 
its adherents, overwhelmingly Anglos, defend such disparities on very tenuous 
notions such as that those who fail are unable to “think like lawyers." 

I do not mean that all Anglos are bigots and intent on defeating and elimi- 
nating the Chicanos and Indians in the constant struggle for power and influence 
between these groups. However, it is fair to say that a good number of Anglos 
may entertain such notions at one time or another. It is quite difficult to escape 
such attitudes and notions if one is reared in an essentially racist nation such 
as the United States, where “White has always been right" .. . 

The inequities in the bar examination and many other areas of society are 
related to such acculturative perspectives and influences. Such discriminatory 
practices as exist, implicitly and/or explicitly, are built into a ssvtematic pat- 
tern in a competitive social system which Anglos control, which they accept as 
part of their cultural processes and attitudes, and which consciously or uncon- 
sciously emphasize their “inherent” superiority. Put simply, as a result there is 
an inherent bias in the professional licensing process and occupational market, 
which is, in great part, based on a racial privilege system. 

However. such discriminatory patterns are pervasive throughout the state 
and not only in the legal profession and the occupational market. The dominance 
of Anglos in the legal profession is overwhelming, but is most clearly seen in the 
non-urban communities of the state with large Chicano-Indian populations. In 
Taos, for example, with a non-Anglo population of approximately 65 to 70 per 
cent, of the 16 or so attorneys, only one is a Chicano, and none are Indian, 
although the Indian population in that county is sizeable . . 

Therefore, the presumption of discrimination in the bar exam licensing process 
against non-Anglosis very strong. . . 

Yet, in view of the fact that there is absolutely no evidence to support the 
notion that the bar exam measures legal competence or skill, the Bar Assn. 
(fundamentally an economic organization with nonprofit status) and Supreme 
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Court justices of New Mexico staunchly object to any evaluation of their secretive, 
invisible, and subjective examination process. Nor, for that matter, is there any 
evidence that performance in law school or the bar exam are good predictors of 
either legal competence, legal skill, or success as an attorney. Surely, in view of 
this, the power structure of the State Bar should not oppose an intelligent and 
objective assessment of such an inequitable and biased system. .. . 

In the interest of fair play and justice, which is something the State Bar and 
the Supreme Court justices should be concerned with, it seems worthwhile that 
at the very least some fair assessment be made of the bar exam and alternatives 
considered for correcting its inequities. I propose therefore, that a commission 
composed of non-interested and fair-minded persons be established to undertake a 
fair and objective evaluation of the bar exam as authorized by the State of New 
Mexico Rules Governing Bar Examinations and Admission to the Bar. 

Finally, the State Bar Assn, Bar Examiners and Supreme Court justices of 
New Mexico (which oversee the entire bar exam process) must come to recognize 
that the exams which they administer and defend are a sham and that they 
have practically no effect in upgrading the profession. In essence, the bar exams 
are counterproductive, destructive, and of no value whatever, other than to 
assuage elitist values of some members of the profession who believe that there is 
something “special” about being a lawyer. 

Instead, such exams work gross injustices on aspiring minority lawyers, cause 
more harm than good to everybody concerned, and serve as an instrument of 
social oppression whereby to neutralize and eliminate from competition defeated 
Mexicans and conquered Indians. 

Mr. Varcas. My brother and I share similar and unfortunate experi- 
ences. Both of us have failed the bar exam, I twice, he five times. 
Incidentally, my brother can never retake the New Mexico bar exam 
because there is an absolute limit of five times. My two failures have 
thoroughly demoralized me at this point. I’m not sure whether I want 
to go through the sham of this bar exam again. I'm thinking that I 
may have a better chance in Colorado or California. 

Nonetheless, should I decide to retake the bar exam in New Mexico— 
again I'm not sure whether I will, I do not think that I will be success- 
ful because of the experience not only for my brother but of many of 
my friends and also because I’m currently unemployed; and the more 
times you take the bar, the price for taking it in terms of money 
goes up, and, in addition, if my brother who is much better educated 
than I am, who can express himself both orally and in writing more 
succinctly and eruditely than I can, who has graduated from the Har- 
vard Law School, who has had law reviews published, who is also a 
candidate for a Ph. D. in sociology, who has taught courses in law, 
and who has almost singlehandedly set up a legal services program, 
and many other intellectual aspects that overshadow mine, then I think 
that my chances of passing the bar exam are almost nil. 

However, don't misunderstand me. Although I mav not be as edu- 
cated as my brother, I make no apologies for my performance on the 
bar, nor do I have any doubts about my ability to competently repre- 
sent people in court. Indeed, I have done so at the community legal 
assistance office in Cambridge, Mass.. and T have also written briefs 
which attornevs have utilized on appeals. Therefore, when it comes 
to the question of whether I or my brother or many other Chicanos, 
Indians, or blacks have failed or are incompetent to practice law, 
the bar exam as currently administered in no way convinces me or 
any attorney worth his salt that the bar exam tests competency to 
practice law. Tf it tests anvthing. it tests one’s phvsical endurance and 
one’s abilitv to memorize. For 3 davs, 8 hours on the first 2 days, and 
6 hours on the last dav, vonr memorv and endurance are tested. 
Should you for some reason falter on one or two questions and perform 
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adequately on all the other questions, you will nonetheless fail because, 
to an examiner, answers are not viewed in perspective or to reason 
whether he’s on target. The board of bar examiners scores only to the 
numerical value that the grader has ascribed to the question, and then 
they apply a very complicated formula to determine whether you fall 
below or above their predetermined score. l l 

In any event, the first assumption one has to make in discussing the 
validity of any bar exam, and one which I am personally unwilling to 
make, 1s that 1t, in fact, tests competency to practice law. Obviously, 
the members of the board of bar examiners have made this assumption 
and unequivocally assert that they have no better tests available. In 
fact, they believe in its sanctity to such an extent that when people 
have sought to raise questions about the exam, they take it as a personal 
affront rather than to objectively try to determine whether there 1s 
any objective substance to the questions of discrimination, bias, or lack 
of simple fairness, or any alternative methods of testing. 

Yesterday Mr. Harris stated that he thought that since the States 
have traditionally governed the standard for admission to the bar, 
that this legislation would be in violation of the doctrine of separation 
of powers and that the courts would probably find it unconstitutional 
for lack of jurisdiction ; and even if there were a violation of consti- 
tutional rights in the administration of the bar exam, he chose to 
relegate the problem to one of jurisdiction rather than to deal with the 
question of discrimination, bias, or unfairness which he dismissed as 
nonexistent. 

It is a recognized fact that no attorney can be an expert in all areas 
who has currently been tested on the bar exam. The bar examiners 
require that one know the rules and principles of approximately 22 
subjects. Also, since the attorney is not allowed to advertise, the public 
has no way of knowing whether they are getting competent advice 
unless the attorney is willing to be honest about the extent of his 
expertise. The reality of the legal system, then, is that many people 
are victims of poor advice. This is a continual complaint as was recently 
aired on national television on a special program on lawyers. 

Assuming then that incompetence is, in fact, a real problem with 
the practicing bar, then if we look at the bar exam which supposedly 
certifies them as competent, then one would have to conclude that the 
bar exam is not a realistic determiner of competence because it requires 
an expertise in virtually every area of the law. 

On an examination, given the same problem, the person taking the 
exam may score above average, maybe even get some perfect scores on 
some areas tested and get poor scores on other areas and pass or fail 
with such scores. You could also have someone get above passing on all 
questions which would indicate a mediocre knowledge of the.law in 
general and still pass. Therefore, such a lawver’s ability to practice law 
is questionable; and if this new attorney has clients. he is in reality 
doing a disservice to his clients if he represents them, for there is 
nothing that compels an attorney to divulge that he lacks expertise or 
sufficient knowledge in an area. 

The bar exam. then, has proven not to be a determinate of comne- 
tence. Rather, in fact, one of the most frequent comnlaints bv the nublic 
to the bar association is that thev have received incomnetent advice. 
Therefore, very briefly, as an alternative to the dilemma, I propose that 
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the exam be divided into related area blocks. Example: Criminal law 
and criminal procedure, the test should cover these blocks which the 
examinee has declared he wishes to be tested on. If he passes these 
blocks, then he would be certified to practice in those areas and only 
in those areas. If the attorney wishes to practice in other areas, then 
he must be examined in other areas and certified by the board of bar 
examiners in any additional area he may wish. By testing in this way, 
one would be tested for a wider range of legal principles and, conse- 

uently, tested for quality, which is not currently the case, and would 
thereby cause an upgrading of the New Mexico Bar. 

Finally, administering the exam in blocks would not cause any ad- 
ministrative change in the way the bar is currently administered, in 
fact, would probably lessen the burdens, and it would definitely not 
lower the standards as set by the board of bar examiners. In addi- 
tion, it will force a degree of integrity, honesty, and self-evaluation 
upon the aspiring attorney which is not required at the present, and 
that is he must prove himself. This forces the issue that the American 
public is currently pushing; that is, attorneys be policed by the Fed- 
eral Government. 

Thank you very much. 

Mr. HawxiNs. Thank you, Mr. Vargas. You've given the subcom- 
mittee some very excellent suggestions. Would you kindly remain in 
the event there are questions. 

Mr. Buchanan. May I ask one question, Mr. Vargas? 

Mr. HAwxiNs. Could we hear from the Senator first? Then you may 
ask him a question. 

Will you please remain at the table, Mr. Vargas? 

Senator Chacon, we're delighted to have you before the subcommit- 
tee today. 


STATEMENT OF STATE SENATOR CHACON OF THE STATE OF NEW 
MEXICO 


Senator Cnacow. Thank you very much, sir. 

I don't have a prepared text, but I don't need one. I have been study- 
ing this problem in the New Mexico legislature for many years. I 
called Mr. Higgs yesterday to appear before the committee, but it 
seemed that your schedule was full, but I got so many calls yesterday, 
last night, and this morning, I decided to attend and I would like to 
have permission from the chairman, being that I'm going to be so brief 
this morning, to possibly present a written brief for the committee 
in support of the arguments that I'm going to give you this morning. 

Mr. Hawxrns. We will keep the record open for 2 weeks in order 
that you may submit any additional testimony as you so desire. 

Senator Cuacon. Mr. Chairman, I think that Mr. Benitez hit it 
right on the head awhile ago when Mr. Burciaga was testifying. Mr. 
Burciaga is a good trial lawyer in the State of New Mexico. He is a 
very good friend of mine. I am a trial lawyer, and I consider myself 
an excellent trial lawyer, Mr. Chairman. I repeatedly practice against 
all the members of the bar commission here, Mr. Koch, Mr. Taichert 
who just left Mr. Burciaga, Mr. Tansey. I'm a plaintiff's lawyer. 'm 
very proud of being a Chicano lawyer, but I think that we lose track— 
and I think that you people should be commended for this type of legis- 
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lation, I think that the trouble is that the lawyers that prepare the 
bar exams, that the lawyers that test, are not acquainted with the 
people, with the population, as you people are, as I am. 

I think Mr. Benitez was right awhile ago when he said that many 
of us for a long time were lost in the fact that maybe we had excep- 
tional abilities, we acknowledge ourselves as being smarter, and that’s 
why we passed the bar. I think that’s it. 

Chairman, I am a graduate of Indiana University. I was in 
the army for 2 years serving in the Pacific. I wanted to be an account- 
ant. I chose what I thought was the best business school in the Nation 
which was Indiana University. I got a degree in accounting from 
Indiana University. I got my first year of law at Indiana University, 
until I ran out of G.I. bill, and then I came to New Mexico. I went to 
law school. I had a full-time job while I went to law school. I was sell- 
ing Wearever cooking Utensils, and that's how I became a representa- 
tive at first. I tell that the reason I got acquainted with the voters of 
Rio Arriba County was because I sold Wearever and, therefore, I got 
acquainted with all the housewives in my county, and that's how I 
was selected. | 

I was elected to the house, Mr. Chairman. In my freshman year, 
I was elected floor leader of the New Mexico House of Representatives. 
I served as floor leader of the house for 4 years. I served in the house 
for approximately 19, 14 years. I've been a member of the New Mexico 
Senate for 4 years, and I have been championing this discrimination 
in bar examinations. I was one of those, Mr. Chairman, that when I 
started to practice law and became successful as a practicing lawyer 
and, of course, I was one of those that thought there was no discrimi- 
nation in the bar. If I passed it, everybody can pass it, but that’s not 
the truth; and as the Congressman sald, we are here to help the 
rights of groups, not exceptional individuals. Mr. Burciaga passed the 
exam. I passed the exam. Maybe we are exceptional cases; but we are 
here, you people are here, to help the rights of the groups, not the rights 
of exceptional individuals. 

What changed my mind, Mr. Chairman, about this so-called dis- 
crimination in the bar exam is the statistics, and that’s where I would 
like to address myself to the committee when I present my written 
evidence to the committee. 

I come from Rio Arriba County, Mr. Chairman, a county which is 
compound of approximately 80 percent Spanish-Americans, and I 
call myself Spanish-American. I always call myself American, not 
Spanish, because I’m just as American as anybody else, and I’m very 
proud of it. I come from Rio Arriba County where about 80 percent 
of the people are Spanish-Americans. Do you know how many Spanish 
lawyers we have in Rio Arriba County ? T am the only Spanish lawyer 
in Rio Arriba County. What has happened to the rest of the lawvers? 
They haven’t passed the bar exam. Why haven’t they passed the bar 
exam. Very frankly, Mr. Chairman, they haven't passed the bar exam 
because, in may opinion, the bar exam is discriminatory against 
minorities. : 

In the last bar examination which we had in this State, which was 
I think a month ago, I think about 80 percent of the Anglos passed 
the bar exam. I might be incorrect, but I think there was mavbe 90 
percent of the so-called Chicanos that passed, and the rest of them 
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flunked. That tells me, Mr. Chairman, that there is something wrong 
with the bar exam. If it’s not discrimination, then those tests will have 
to be changed to test the minority groups because these Spanish kids 
that are taking the bar exam—and I know most of them personally— 
are intelligent kids. They have a lot of intelligence. They have a knowl- 
edge of the law. I have testified, and I'm a member of the Senate Judi- 
ciary Committee, I have brought this before the Judiciary Committee 
of the Senate, that the bar exam does not, does not, Mr. Chairman, 
test the competency of an individual to practice law anywhere, and 
I'll leave it at that. I know the Chairman is in a hurry to go, but I 
wanted to stress that, that there has to be some change 1n the method 
of testing minority groups, and I want to impress the Chairman and 
the committee with the fact that the bar exam does not test the 
competency of any person to practice law. 

I'll be very happy to submit my brief to the committee in writing, 
and Dll be very happy to answer any questions that anybody may 
have. Thank you. 

Mr. Hawkins. Thank you, Senator, for a very articulate statement. 
You’ve been a tremendous help to the subcommittee. 

Would you kindly remain for a few minutes so that the committee 
members may ask questions of either Mr. Vargas or of you, Senator 
Chacon. 

Mr. Buchanan. 

Mr. Bucuanan. Thank you, Mr. Chairman. | 

It certainly would appear from the statistics we have seen to date 
that what you say has substance, Senator. 

What I can't understand is, what I can't grasp 1s, what elements of 
the bar exam—Mr. Vargas, for example, is obviously intelligent. He 
handles the English language extremely well, so this is not a case in 
I s is a language problem. If so, I have a greater one with 

nglish. 

You and your brother both went to Harvard, did you not? 

Mr. Varcas. No, I did not. 

Mr. Buchanan. But he is a Harvard graduate; and whether or not 
in modesty, you say his ability exceeds your own. 

You both have indicated the inadequacy of the bar exam to test a 
person's ability to be a lawyer. The element I can't understand is what 
elements of the bar exam constitute particular problems for minority 
eroups because, for example, in your case it would not be language, 
because I just don't believe you have a language problem ? 

Mr. Varcas. In certain areas you are tested, and you don't know 
what you're going to be tested on. So you study all of these areas. 
You review all of these areas. Then you go, you take the exam. You 
may do well on more than half of them. Yet, I think it is very possible 
to have a question, for example, on something that you have never 
studied, and which a lot of people have never studied; and all you 
need to learn really is an approach. Tt does not test competence. Take 
for example, I have never taken taxation. All right, every bar exam 
I have gotten a tax question. Now, I never intend to practice taxation, 
and I never took a course in it, and it doesn't interest me at all, and 
I would never hold myself out as competent to do that. Anvway, the 
first. time I took the bar exam, I had a question on the gift and the 
State tax, which I know nothing about. I had learned an approach 
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which does not mean I am competent, which again that is the argument 
that is made, that 1t does test competency. All right, I got a 60 or a 
65 on that question which is passing or it's just not barely passing. I 
don't know how I did this last time, but we had another question I 
know I didn't do—probably got a zero on it. 

I may have done very well on other questions, which I did last 
time. I got above average performance on some of the questions and 
low on others. If the questions were reviewed in perspective, if they 
were taken and looked at to see does this man know how to write, how 
many questions did he answer that were fairly competent, 1f they did 
this, which I don't think they do, then I think more of us would pass. 

There is no problem—all Chicanos know how to read English, and 
they are articulate, and they are intelligent and all that. That is 
nonsense. I mean it's just not relevant at all. What is the problem 
is possibly questions like this or the fact that, because of our educa- 
tional disability, we conceptualize differently. I, for example, am an 
oral learner. People have told me this. I learn much better by talking, 
by expressing something that I read or playing around with it 
in my head, voicing it. Other people—and this is one thing that the 
bar exam tests you on, or at least the preparation for it—your ability 
to conceptualize abstractly, and because a person does not necessarily 
have the ability to conceptualize in the particular manner that they 
test you for, it doesn't mean that you are not intelligent, that you're 
ignorant, or stupid, or anything like that. It just means that there is 
another way that you learn. It's not any less valid. It’s just different, 
but it/s not tested for that way. 

Mr. BUCHANAN. Aren't your criticisms of this as being a viable 
mechanism to test anybody's ability to function as a lawyer rather than 
as a particular handicap to a minority group ? 

Mr. Varaas. No, I don't think that it is a valid way to test it. I’m just 
saying that it is neutral, that it really doesn't test anything, that it tests 
your endurance, that it tests your ability to memorize rules and prin- 
ciples and organization, so that you can present them in 40 minutes, 
present them in an organized way. I really don't think that it does. I 
ascribe no validity to it at all. 

Mr. Hawgrns. I think the question goes to the heart of the problem of 
discrimination, and I think the question asked by Mr. Buchanan would 
mean why is it that the arguments which you present with respect 
to difficulties experienced by Chicanos in the examination would not be 
valid with respect to the non-Chicanos who take the same examination, 
would they not have the same handicap? How do you explain this 
disparity in the non-Chicanos who pass the exam as compared to more 
than twice the number of Chicanos who pass the exam ? 

Senator Cuacow. Mr. Chairman, I think you have to realize that 
the answer to that lies in the background of the individual, the environ- 
ment of the individual. We're as smart or smarter than any Anglos or 
anybody else, but it's the background possibly. It's the background, 
the environment, and these tests are not making any leeway for that 
background, environmenta] background, and, further, as Mr. Vargas, 
has said, this test does not test the competency of a person to practice 
law. So something has to be changed. You have to have alternatives. 
You can't just say, well, we're going to give everybody the same test and 
pass it. We have reached a point in society where we have to have 
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alternatives for different people from different backgrounds and dif- 
ferent environments, and I think that’s what we need. 

Mr. Hawkins. Some of that was a reference that I had from the 
example given this morning by my colleague here who sits to my left. 
Certainly his intellect exceeds mine many times. In trying to express 
myself in his area, in the language that he ordinarily would speak, I 
certainly would flunk. I think that his cultural background differs from 
that of mine. He would flunk the test that I would pass because he 
doesn’t know the ghetto psychology in my particular district which is 
largely black. I could give him a test that he would flunk completely 
if I used some of the language that some of my constituents used, and 
I'm sure he could flunk me if he conceived of an examination. It just 
seems to me that’s how simple it is—that we sometimes don’t take into 
consideration cultural differences, I don’t call them cultural handi- 
caps. The only reason that I used this example is because I wanted 
to-further explain it for fear that I had misused it. 

Senator Cuacon. That's correct. You have one group of professionals 
that are lawyers. Like doctors, they hate to change anything. They have 
been living under the rules, they've lived in the old ages, and they don't 
want to change anything. You have to change and you have to be 
flexible, and it takes people that work for the public, like you people do, 
and like I do, to recognize this. 
ua Hawkins. Thank you very much, Mr. Vargas and Senator 

acon. 

Mr. Hawkins. The next witness is Mr. Benjamin Chavez, who is 
accompanied by several individuals. 

Mr. Chavez, were there some other persons who are with you? 


STATEMENT OF BENJAMIN CHAVEZ, ALBUQUERQUE, N. MEX., AC- 
COMPANIED BY VICTOR ROYBAL, BARBARA SIMMONS, ROLANDO 
TOVAR, STEVE HERRERA, LARRY HILL, ANTONIO SILVA, JOE 
SENA, AND CHRIS ANDERSON 


Mr. Chavez. Mr. Chairman, we originally had 45 minutes, so I 
collected about nine different people that were going to speak for 5 
minutes, in some cases 1 minute, in some cases 3 minutes about the 
particular problem that we think we're facing in support of this H.R. 
2276, but we are informed by Mr. Higgs that we have 20 minutes now. 
Is there any way that the time can be extended through the lunch hour? 

Mr. HawkiNs. It wasn't the intent of the Chair to have a lunch 
hour. We were going to go through and eliminate the lunch hour. 
We hope that the witnesses will not duplicate each other, and that 
they will be brief. We will try to restrict our own questions also. 
Obviously, as you can see, every other witness who has been limited 
has also exceeded the time, so we expect that. Let's proceed and use 
it as advantageously as possible. 

Mr. Chavez. Thank you, Mr. Chairman. 

We have at this point—I've been revising the list, but I think we 
have about nine people. I think you have a list of the people that 
we are going to have. The first one is Victor Roybal. Each one will 
introduce himself. He will present his written testimony and then 
summarize his written testimony. 


414 


Mr. Hawxiws. Would each of the witnesses come to the witness 
chair, state his or her name; and then make the statement which we 
hope will not be extremely long. 


STATEMENT OF VICTOR ROYBAL 


Mr. RoyBaL. Members of the committee, my name is Victor Roybal. 
I am a lifetime resident of New Mexico. I was born here in Santa Fe 
and I currently live in Albuquerque. I graduated from the College of 
Santa Fe with a political science degree, and I am a graduate of the 
University of New Mexico, graduating with the juris doctorate degree 
this last May. I have taken the bar exam twice and failed both times. 

The subject of my testimony involves the New Mexico bar exam 
statistics for the years 1961 through 1975. I have personally compiled 
these statistics, and the intent of these statistics is to show the facts 
and figures of the disparity between applicants taking the New 
Mexico bar exam who are of Mexican-American descent and those who 
are not. The data used for this statistical analysis is based upon 
figures kept by the Office of the Clerk of the New Mexico Supreme 
Court. The data gathered encompasses those persons having Spanish 
surnames and those who do not, therefore, two groups used for this 
analysis are Chicano and non-Chicano. Other minority groups have 
been purposely omitted from this analysis but have been included in 
the non-Chicano group. 

Chicanos were only used for this analysis because of the avail- 
ability of information as to other minority groups, such as blacks 
and Indians, which was either nonexistent or insufficient to show pre- 
cisely the numbers of applicants passing or failing the bar exam. 

The computation of figures and the conversion into percentages 
that are arrived at are based on total number of persons taking the 
exam in each of these statistical years; and from that total number 
of persons, we derived the numbers of group passing, who failed each 
exam. These numbers are converted into a decimal point figure based 
upon 100 percentage points, and thus a figure is arrived at. 

I would like to emphasize that it is statistically sound. It’s not impos- 
sible, you do not need equal numbers in order to come up with basically 
sound figures. From these figures, my interpretation of the data indi- 
cates that over a 15-year period, the overall pass rate for Chicanos is 
41 percent, while non-Chicanos scored 71 percent for this same period. 
The failure rate of Chicanos taking the bar is 59 percent as opposed to 
a 29 percent failure rate for non-Chicanos. 

I must caution this committee. These figures were arrived at by tak- 
ing the averages in each exam year and dividing it by the number of 
years the exam was given. I have purposely excluded the following 
exam years in arriving at the above averages as you can see in this 
chart : February 1962, August 1963, February 1964, March and August 
1965, March 1966, and March 1969. These exam years were omitted by 
me because in each of these years only one Chicano took the bar exam, 
except in March 1969 where no Chicanos took this exam. I did this pur- 
posely, because if you include these years when you have either no 
Chicanos taking the exam or only one, the averages would fluctuate 
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tremendously and would not give you the precise indication as to the 
pass and failure rate of the applicants who took the exam. 

If other minorities were included, the failure rate of non-Chicanos 
would decrease and, similarly, the pass rate would increase. The effect 
of excluding other minorities for the purposes of this data would alter 
the percentages by 2.5 percent to 3 percent based upon the numbers of 
blacks and Indians who have taken the exam. For example, the follow- 
ing percentages would be reflected if all minorities were consolidated 
based on this last February 1975, exam: The pass rate of nonminorities 
was 75 percent. All minorities included was 52 percent. Failure rate of 
nonminorities was 25 percent, minorities was 48 percent. 

Now, these graphs visually show the disparity with respect to Chi- 
cano and non-Chicano passing and failing rates. Again the years that 
I have excluded in averaging out, all these exam years were taken into 
account. They have been plotted on the graph, as you can see on the 
top, 100 percent in each of those 5 years. The Chicano figures show a 
dissimilar decrease in passing the exam as well as an increase in the 
failing rate. 

The conclusions that I have arrived at from making this statistical 
analysis are: The percentages in this data indicates that the differences 
of those persons taking the exam who are Chicano and non-Chicano is 
on the average of 30 percentage points. The data also indicates an 
overall increase in the passing rate of those persons who are non- 
Chicano, while those persons who are Chicanos seem to fail at a much 
larger proportion. For example, non-Chicanos have never had a failure 
rate above 55 percent or a pass rate below 45 percent; but, on the other 
hand, Chicanos have failed on the average of 59 percent and passed the 
exam with only an overall average of 41 percent. This would indicate 
a disparity exists beyond the allowable variances in statistical data 
such as this; and if I might point out, the bar exam pass rates from 
February of 1961 to February of 1975, you can see by the orange line 
there a general overall increase in non-Chicano applicants taking the 
bar exam passing, yet the Chicanos who have taken this exam fluctuate 
all over the place and, in fact, have decreased over a period of 15 years. 
This is also illustrated `% may chart on failure rates. As you can see, 
from February of 1269 to February of 1975, there is a general decline 
in failure rates of non-Chicanos. In Chicanos, it fluctuates, and it is 
above that line. 

Thank you, Mr. Chairman, and members of this committee. That is 
thesum total of my testimony. 

Mr. Hawkins. Thank you, Mr. Roybal. Your prepared statement 
will be printed in the record at this point. 

[ The statement follows: | 


PREPARED STATEMENT OF VICTOR ROYBAL, JR. 


The following facts and figures show the disparity between applicants taking 
the New Mexico Bar Exam who are of Mexican-American descent and those who 
are not. 

The data used for this statistical analysis is based upon figures kept by the 
office of the clerk of the New Mexico Supreme Court. The data gathered encom- 
passes those persons having a Spanish surname and those who do not; there- 
fore, the two groups used for this analysis are Chicano and Non-Chicano. Other 
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minority groups have been purposely omitted as part of the Chicano grouping 
but have been included in the Non-Chicano group. Chicanos were only used for 
this data because of the availability of information as to other minority groups 
such as Blacks and Indians was either non-existant or insufficient to show pre- 
cisely the numbers of those applicants passing or failing the bar exam. 


COMPUTATION OF FIGURES 


The percentages arrived at are based on the total number of persons taking 
the exam and from that total the numbers of persons who passed and failed each 
exam. These numbers are converted into a decimal point figure based upon one 
hundred percentage points and thus the figure is arrived at. 


INTERPRETATION OF FIGURES 


The data given indicates that over a fifteen year period the overall pass rate 
for Chicanos is 41%, while Non-Chicanos scored 71% for this same period. The 
failure rate of Chicanos taking the bar is 5995 as opposed to a 2995 failure rate for 
Non-Chicanos. 

These figures were arrived at by taking the averages in each exam year and 
dividing it by the number of years the exam was given. I have excluded the 
following exam years in arriving at the above average: February 1962, August 
1963, February 1964, March 1965, August 1965, March 1966 and March 1969. 
These exam years were omitted because in each of these years only one Chicano 
took the bar exam except in March 1969 where no Chicanos took the exam. 

If other minorities were included the failure rate of Non-Chicanos would 
decrease and similarly the pass rate would increase. 

The effect of excluding other minorities for the purposes of this data would 
alter the percentages by 2.5% to 3% based upon the numbers of Blacks and 
Indians who have taken the exam. For example, the following percentages would 
be reflected if all minorities were consolidated: based upon the February 1975 
exam: 


Pass rate 
Percent 
Non-minorities ¿oasis site ee ee ed sues ek 46-75 
Minorities ausente la 43-52 
Failure rate 
Non-minorities oct O ei LLL LL 15-25 
Minorities: AAA a ne eta 12-48 


GRAPHS 


The graphs provided visually show the disparity with respect to Chicano and 
Non-Chicano passing and failing rates. They indicate that Non-Chicanos have 
generally been increasing their overall passing rate, while at the same time their 
failure rate has decreased. 

On the otherhand, the Chicano figures show a dissimilar decrease in passing 
the exam as well as an increase in the failing rate. 


CONCLUSION 


The percentages in this data indicates that the differences between Chicano 
and Non-Chicano persons taking the exam is on the average of 30 percentage 
points. 

The data also indicates an overall increase in the passing rate of those persons 
who are Non-Chicano while those persons who are Chicanos seem to fail at a 
much larger proportion. For example, Non-Chicanos have never had a failure 
rate above 55% or a pass rate below 45%. On the otherhand, Chicanos have failed 
on the average of 59% and passed the exam with only an overage average of 41%. 
This would indicate a disparity exists beyond the allowable variances in statisti- 
eal data such as this. 


1The Feb. 1962, August 1963, Feb. 1964. March 1965, August 1965. March 1966 and 
March 1969 figures have been plotted on the graph but are not reflected in the graph 
because in each of these years only one Chicano took the exam except in March 1969 when 
no Chicanos took the exam. 
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NEW MEXICO BAR EXAM STATISTICS, 1961-75 


February August February August March August 
Month-year 1961 1961 1962 1962 1963 1963 
Total taking exam................... 22 24 16 35 19 36 
Total passing (percent). ............. 11-50 16-67 9-56 27-11 13-68 19-53 
Total aing (percent)... 11-50 8-33 7-44 8-33 6-32 17-42 
Percent of Chicanos taking. ..........- 2-9 1-4 1-6 2-6 3-16 1-3 
Percent of Chicanos passing.......... 2-100 0 1-100 1-50 1-33 1-100 
Percent of Chicanos failing. .......... 0 1-100 0 1-50 2-67 0 
Non-Chicanos failing... ............. 11-55 7-30 7-46 7-21 4-25 17-49 
Non-Chicanos passing. .............. 9-45 15-70 8-54 26-79 12-75 18-51 
February August March Augun March A 
Month-year 1964 1964 1965 965 1966 966 
Total taking exam... ............... 14 37 21 51 26 58 
Total passing (percent)__.....-.----- 8-57 24-65 14-67 34-67 14-54 38-66 
Total failing (percent). .............. 6-43 13-35 7-33 17-33 12-46 20-34 
Percent of Chicanos taking............. 1-7 4-11 1-5 1-2 0 5-9 
Percent of Chicanos passing........... 1-100 1-25 1-100 1-100 0 1-20 
Percent of Chicanos failing............ 0 3-75 0 0 0 4-80 
Non-Chicanos failing_................ 6-46 10-30 7-35 17-34 12-46 16-30 
Non-Chicanos passing................ 7-54 23-70 13-65 33-66 14-54 37-70 
March 1967 August1967 March 1968 August1968 March 1969 August 1969 
Total taking exam..................- 32 65 26 ` 70 35 66 
Total passing (percent. _............. 19-59 41-63 16-61 43-61 25-71 NA 
Total failing (percent). ............... 13-41 24-33 10-39 27-39 10-29 NA 
Percent of Chicanos taking. .......... 4-12 6.9 6-23 6-9 1-3 3-5 
Percent of Chicanos passing.......... 1-25 3-50 3-50 5-83 0 1-33 
Percent of Chicanos failing. -.-._...-- 3-75 3-50 3-50 1-17 1-100 2-67 
Non-Chicanos failing. ----.-.--------- 10-39 21-37 7-35 26-41 9-26 NA 
Non-Chicanos passing. .............. 18-61 38-63 13-65 38-59 25-74 NA 
March 1970 August 1970 March 1971 August1971 March 1972 August 1972 
Total taking exam...................... 40 65 47 102 69 127 
Total passing (percent). .............. 27-68 50-77 32-68 80-79 42-61 93-73 
Total failing (percent). .............. 13-32 15-33 15-32 22-21 27-39 34-27 
Percent of Chicanos taking. .......... 5-13 10-15 6-13 12-12 12-17 19-15 
Percent of Chicanos passing.........- 2-40 5-50 3-50 7-58 3-25 10-53 
Percent of Chicanos failing. .......... 3-60 5-50 5-50 5-42 9-25 9-47 
Non-Chicanos failing. . ........-._....- 10-29 10-18 12-29 17-19 18-32 25-23 
Non-Chicanos passing. .............- 25-71 45-82 29-71 73-81 39-68 83-77 
March 1973 August 1973 February 1974 July 1974 February 1975 
Total taking exam... ....----...- A A E 168 5 
Total passing (percent). ................ 49-70 AA A ere Cn ee 127-76 59-68 
Total failing (percent). .........--.-.-- 21-30 A A on eee 41-24 27-32 
Percent of Chicanos taking. ........_-_- 13-189 csc att AN eae 23-14 16-19 
Percent of Chicanos passing............ AEI oa ctm USUS P E 7-31 8-50 
Percent of Chicanos failing. .........__- Eo oie eo att A 16-69 8-50 
Non-Chicanos failing. . ....-........... IISIB.s-. ae AS 25-17 19-27 
Non-Chicanos passing. ................ (CY E A E ee cern es. 120-83 51-73 
Percent Percent 
Total Percent of ^ of non- Total Percent of ^ of non- 
taking Chicanos Chicanos taking Chicanos Chicanos 
Month and year examina- failing failing | Month and year examina- failing failing 
tion tion 
February 1961.......... 22 0 55 | August 1968...........- 70 17 41 
August 1961__..._...... 24 100 30 | March 1969. _.....-....- 35 100 26 
February 1962.......... 16 0 46 | August 1969__._._._.._- 66 67 iil 
August 1962... 35 50 21 | March 1970...........- 40 60 29 
March 1963. ..........- 19 67 25 | August 1970............ 65 50 18 
August 1963__......_-_- 36 0 49 | March 1971............ 47 50 29 
February 1964.......... 14 0 46 | August 1971............ 102 Q - 19 
August 1964._......-__. 37 75 30 | March 1972. ........... 69 75 32 
March 1965______..._-- 21 0 35 | August 1972............ 127 47 23 
August 1965............- 51 0 34 | March 1973. ........... 70 69 18 
March 1966. ___....___- 26 0 46 | August 1973. 2 coccion 
August 1966__...-_..-.. 58 80 30 | February 1974_..... 22-222 
March 1967... ....-._--..-- 32 75 39 | July 1974. _............ 168 69 17 
August 1967._......_._- 65 50 37 | February 1975 ......... 86 50 27 
March 1968............ 26 50 35 


Note: The above percentages do not reflect or take into account other minority groups (Indians and blacks). If such 
minorities are considered, the failure rate of non-Chicanos would decrease. 
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Total Percent Percent Total Percent Percent 
taking — — of ofnon- taking — — of ofnon- 
.exam- Chicanos Chicanos exam- Chicanos Chicanos 
Month and year ination passing passing Month and year ination passing passing 
February 1961_...___._- 22 100 45 | August 1968_.._..___._. 70 83 59 
August 1961__........_. 24 0 70 | March 1969__...._..._. 35 0 74 
February 1962..._......- 16 100 54 | August 1969__.._......- 66 CK A 
August 1962. _._........ 35 50 79 | March 1970_.._-.......- 40 40 71 
March 1963___......... 19 33 75 | August 1970...........- 65 50 82 
August 1963_........... 36 - 100 51 | March 1971. ...........- 47 50 71 
February 1964__........ 14 100 54 | August 1971... ........ 102 58 81 
August 1964___.__...... 37 25 70 | March 1972..___.-...... 69 25 68 
March 1965. ._......--.- 21 100 65 | August 1972.._....._._- 127 53 77 
August 1965_._.....___- 51 100 66 | March 1973___......... 70 31 82 
March 1966... 26 0 54 | August 1973. Lc clc co Lll lll lll. 
August 1966....._...-...- 58 20 70 | February 1974.-220 LLL eee 
March 1967............. 32 25 61 | July 1974.............. 168 31 83 
August 1967............ 65 50 63 | February 1975... 86 50 73 
March 1968. ........... 26 50 65 


Note: The above percentages do not reflect or take into account other minority groups (Indians and blacks). If such 
minorities are considered, the passing rate of non-Chicanos would increase. 


1961-1975 NEW MEXICO BAR EXAM PASS RATES 


Non-Chicano 


Chicano ---------- 


= AJ => gi a Exam 

D D © 

A-A NO + iN wo ~ © Os o E N Os Date 
Ed 4-04 127010 725000255 $2 m 

D 

aE TEA A >- aranana annn nnn DE p 

QUERER Nt a e 42 + 423 + 4A 42 —- 0 

3 0 3 t.c o0 3 0s Oe Oe Oe On node De OQ. oO. 5 

sp 303 hxa0 3 03 C03 CD30 30603630 5S Om» KH 

JG &) D & f£. &) DO t) f. mn A: fa Oh OH OH DH DWE A 

o 3 O3 d B o 23 d 3 d 3 d 3 d 23 4 23 d 3 d$ Bd d 3 4 3 o 

[noe m « m «a [a ad OQ Y X E € £l € Ao Xo X2 ow X X= > 


419 


1961-1975 NEW MEXICO BAR EXAM FAILURE RATES 
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PREPARED STATEMENT OF CHARLES ROYBAL 


At this point in the hearings it should be clear that the issue before us is legal 
competency or, more specifically, the availability of competent legal services for 
all segments of society. It must also be clear that in order to competently repre- 
sent clients from all segments of society an attorney must be accessable to his 
client (by accessable we mean that barriers of economics, language, culture and 
attitude do not interfere with the relationship required in order to truly repre- 
sent one's clients). The bar recognizes the existence of this problem in a recent 
publication of the Disciplinary Board of the Supreme Court of New Mexico: 

Lawyers are especially trained professional people engaged in a personal 
service endeavor. They deal generally with a multitude of problems people 
have under the rules laid down by our various governing bodies. As our 
civilization becomes more complicated, so do the legal principles which hold 
it together. 

It’s very heartening to see that the bar does recognize the fact that the legal 
profession does engage in a personal service endeavor and that the effort is to 
solve the basic problems which people have (i.e., that the basic end of social 
justice is the service of people and their problems). The obvious need for compe- 
tent attorneys to represent all segments of society flows naturally from these 
basic premises. 

The problem being discussed today may be reduced to the conceptual problem 
of defining and measuring competency. It is our fear that an overly narrow defi- 
nition of competency is being used. We feel that a basic understanding of legal 
concepts, legal analysis and writing are necessary to adequately represent one’s 
client. However, one must be certain that these skills are being tested before one 
uses an exam to exclude potential members of the profession. 

You have heard today the problems inherent in the present system of testing 
knowledge of basic legal principles. Test validation procedures have not been 
utilized and it is not clear that competency is measured in any meaningful way 
by the exam. Faults in the testing procedures have been alleged which cast further 
doubts upon the ability of the bar exam to test competency. Evidence has been 
introduced, from which it may be inferred that economic considerations totally 
irrelevant to competency are apparent in the minds of some members of the bar 
when they consider the licensing of new attorneys. 
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Thus the issue of competency is so narrow a question as some would have us 
believe. The issue of competency goes not only to the competency of the individual 
licensee, but also it must be at issue when one considers the methods for selecting 
the members of the bar. If the methods for licensing the members of the bar are 
not valid indications of competency we cannot hope for competent representation 
for all segments of society. We hope that this committee will consider the follow- 
ing alternative means of ascertaining legal capabilities. 

I. Internship program.—A demonstration of competency in handling legal 
problems on a day to day basis ought to be one of the alternatives available to a 
candidate before the bar association. 

II. Diploma privilege.—The anomaly of numerous individuals successfully 
completing three years of legal education, especially education at our state’s only 
law school, and then being told that they are not qualified to practice law should 
not be acceptable to the practicing bar. Graduation from the state’s law school 
ought to be a strong indication of competency. If the state’s law school is not 
adequately preparing individuals to practice law, the bar association ought to take 
an active interest in insuring adequate legal education. 

III. Repairs possible within the present bar exam siructure.—If it is felt that 
the bar exam is a neressary and proper method of measuring competence, we 
must not look past the possibility of improving the exam. Test validation studies 
ought to be initiated as a minimum first step in improving the exam. Validation 
will necessarily entail careful consideration of what skill and qualifications a 
lawyer must possess and how he may demonstrate these skills on an exam. 

New types of bar exam designs including “in-out” research problems ought to 
be considered. 

A reconsideration of testing procedures, including the methods of grading and 
appeals and reappraisal should be considered. Public input on the exam should 
be sought. 

IV. Federal legislation.—We welcome the concern for this problem shown by 
this committee. The federal legislation proposed by Congressman Hawkins would 
impose quite a bit of federal power upon state bar associations. However, the 
federal examiners created by the bill would only become operative when the 
disparity between minority and non-minority applicants is egregious. The bill 
may induce the state bar associations to take active steps to provide equal repre- 
sentation to all segments of society. 


Mr. Hawkins. We will question all witnesses at the conclusion of 
their testimony. 

You have how many witnesses altogether ? 

Mr. Chavez. We have a total of nine. 

Mr. Hawkins. It's obvious if you restricted them to speak only 2 or 3 
minutes, you'd find it very difficult to complete all the testimony within 
an hour. Could we try to get them to summarize rather than to dupli- 
cate what any of the other witnesses have said ? 

Mr. Chavez. I think we are prepared to summarize our testimony. 

My name is Benjamin Chavez. I think I’m before this committee 
because I flunked the bar four times. That makes me qualified. The 
thing that I'd like to summarize today —first of all, I want to say 
thank you very much for having the hearings here in Santa Fe to deal 
with this problem. I’m sure you appreciate that it is very difficult for 
us to get any kind of support on this idea. We show statistics, we show 
studies, we called the Board of Bar Examiners, we talked to the 
supreme court, and we haven't been able yet to be able to sit down with 
these people and say, “This is the problem. Let's start dealing with it.” 
We appreciate your efforts, coming to New Mexico on this, and I would 
briefly say that we are in support of H.R. 2276 unanimously, if I’m 
not mistaken. 

I want to summarize what I want to say in this way. I'm here to say 
that it seems to be futile any time a minority group member flunks the 
bar examination and attempts to get redress. In the courts or before 
the Board of Bar Examiners, it is futile. 
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The first time I took the bar examination in 1972, I flunked it by 
approximately a point and a half. It seemed rather strange to me at the 
time that we found out in the papers approximately a month or two 
after the exam was given that eight Anglo individuals had been reap- 
praised, and all of them had been regraded. All of their grades had 
been raised, and all eight passed. So we brought our petition before the 
supreme court, myself and three other individuals, and we said, “We 
would like to be treated equally on this. We'd like to be reappraised 
and reevaluated and brought up and passed." When we brought our 
case before the supreme court—and I can't obviously go into details— 
all I can say is that the court treated us with great hostility. Our attor- 
ney at the time, Mr. Mario Obledo, who was legal counsel for the 
Mexican-American Legal Defense and Education Fund, was treated 
very harshly. He was yelled at, laughed at, for various injustices. In no 
way did I think we got a fair hearing at the time. We had a very 
difficult time. Later we appealed our case to the United States Supreme 
Court, and our appeal was not heard. Certiorari was not granted. So 
this is my example of what we tried to do to go to court on this issue. 

Secondly, I want to point out that the second time I took the bar 
exam, my grades went down 10 percentage points. I studied twice as 
much, in my opinion. This is after I sued. I think there was retaliatory 
action. If not, even though I can't prove it, I can't understand why 
in the world my grades would go down 10 percentage points. 

The third time I took the exam, my grades went up 12 percentage 
points. I got a grade of 66, I believe. This grade would have passed 
me on any of the other times I took the bar exam, the first, the second, 
and the fourth time; but the passing grade was raised, so I did not 
pass that bar examination. 

The fourth time I took the bar examination—it started to get to be 
a habit after a while—every 6 months I took the bar examination— 
I found out after communicating to the Chairman of the Board of 
Bar Examiners through my then attorney, Charles Du Mars, that I 
missed it 0.4 of 1 percent. I asked for the formula. By the way, I 
might explain, at the time there were two parts to the bar exam, multi- 
state and the essay. On the multistate which is graded out of State 
and by computer, I scored a score of 142. I talked to the chairman of 
the National Board of Bar Examiners, and he told me, “Ben, that’s 
a very good score. That would have passed you anywhere in the United 
States." But on the essay portion, I scored in the last six persons who 
took the bar exam ; but there's a formula to combine the two scores, 
and if you pass on a combined score, then you pass, and I missed the 
combined score by 0.4 of 1 percent, as I stated. 

So I wrote the chairman of the Board of Bar Examiners and asked 
for the formula, and he stated, Mr. Charles Tansey, that there is a 
weight given to each exam. Three-quarters is given to the essay and 
one-quarter is given to the multistate; and on this information, I 
appealed to the chairman of the Board of Bar Examiners to give 
me a reappraisal on the basis that I found mistakes in my bar exam- 
ination, and at one point I found the model answer to be wrong with 
regard to two questions of black letter law which is fairly settled. 
If they would have regraded that one question, I felt I would have 
passed. So on the basis of this formula and on this information, 
I asked for reappraisal. 
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I was denied that reappraisal; and in that same letter that I was 
denied that reappraisal, Mr. Charles Tansey, chairman of the Board 
of Bar Examiners, stated, “By the way, we gave you the wrong infor- 
mation by which to make your appeal." In essence, what is really the 
case is the essay is weighted two-thirds and the multistate 1s weighted 
one-third. So you're denied, and then here's this new information: 
*We made a mistake." So I took the mistake that they had made and 
I computed my formula and felt I passed by 0.4 of 1 percent. So I 
told my attorney, Charles DuMars, and he called up Mr. Tansey, and 
he said, *You know, Ben Chavez passed according to the formula, 
the new formula you gave us. We would appreciate it if he would 
be sworn in as soon as possible." Mr. Tansey told my attorney then, 
“There is additional information that is needed in order to work that 
formula, and this aditional information we do not have, and, there- 
fore, you did not really pass." 

So my attorney wrote and said, *We'd like the information so we 
can work the mathematics out," and to this date we have not had that 
information. It took me a year to get the minutes of the Board of Bar 
Examiners. I’ve requested in three letters that I know of for this 
information in order to check the mathematics; and to date, I have 
not been given that information. The last reply that I had, which 
was—I finally wrote a letter to Mr. Tansey and told him: “Why 
haven’t you been replying? I’d like to hear from you.” He stated: “We 
do not intend to engage in a debate,” and this is the essence of my 
testimony basically. It seems to me that going to the courts is futile, 
and appealing to the Board of Bar Examiners seems to be futile also. 

Thank you, Mr. Chairman. 

Mr. Hawkins. Thank you, Mr. Chavez. Your prepared statement 
will be entered in the record at this point. 


PREPARED STATEMENT OF BENJAMIN A. CHAVEZ 


I would like to testify to the fact that it seems that when a Chicano attempts 
to make a reasonable appeal before the New Mexico Supreme Court, concerning 
the bar, it is futile. I, along with three other Chicanos petitioned the New Mexico 
Supreme Court. It became very obvious at the very beginning of the hearing, that 
the Court was antagonistic, discourteous and by no means did we get a fair and 
impartial hearing. Our attorney at the time, Mr. Mario Obledo, general counsel for 
the Mexican American Legal Defense and Education fund, was insulted by the 
Court. He was laughed at, yelled at, and in general, was harassed. 

We brought the petition before the Court because eight Anglo individuals who 
had failed the bar examination and had been told that they had failed, had their 
examinations re-appraised. All eight were given higher scores and passed. There- 
fore, we brought our case to be similarly treated. Our case was of course dis- 
missed. 

When those eight individuals were re-graded, several of the rules that govern 
the Board of Bar Examiners were violated. Possibly the most important one was 
the rule dealing with the anonymity of grading. At least two of the Board of Bar 
{Examiners went over the papers of two of the eight individuals that they later 
re-graded and passed. One board member admitted that he recognized the person’s 
paper that he later passed. One board member said he could not remember any of 
the papers of anyone he later regraded and passed. The Court in its decision, chose 
to state the rule of anonymity of grading had not been violated even though one 
board member admitted in Court its having violated the rule. 

On the next time that I took the bar examination, after the suit, my score went 
down 10 percentage points which is hard for me to explain. I had studied more 
and felt I knew the law better. I felt that my grade was affected because I had 
chosen to sue the Board of Bar Examiners. 

The third time I took the bar examination, I scored 11 or 12 percentage points 
higher than the second time I took the exam. I scored higher than ever before. 
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The score would have passed me for the first, second and fourth time I took the 
bar examination. But this time when my score was high the passing score was 
raised so that I did not pass. 

I took the bar examination for the fourth time in February, 1974 and missed 
passing by %4oths of one percent. There were two parts to this examination. The 
first part was the multi-state bar examination. This exam involves multiple choice 
questions and is graded by computer and out of state. On this part I was told by 
Rose Marie Alderete, the secretary of the Board of Bar Examiners, that I had 
scored 142. I have written the Board of Bar Examiners for verification of my score 
now for almost a year without success. I was told by Joe Covington by telephone, 
who is chairman of the National Board of Bar Examiners, that the score of 142 
was above that of the national average and very good. Yet on the essay examina- 
tion which is graded locally I was among the bottom six who took the exam. I 
decided to ask for re-appraisal of my bar examination on the basis of the dis- 
crepancy between the two parts and on the basis that I was very close to passing 
i.e, Yoth of 1%. Also, on one of the questions I had received the score of 35. 
I found that the model answer was incorrect as to two points of black letter law, 
and my answer was correct. If this question alone was re-evaluated, I felt I would 
have passed the bar examination. 

I wrote Mr. Charles Tansey, Chairman of the Board of Bar Examiners, to 
inform him that I was thinking of requesting a re-appraisal of my examination 
on July 3, 1914. I received a response on July 12, 1974 informing me of the formula 
by which the two exams were combined. On the basis of that information, I made 
a request for borderline re-apparisal. I was denied the request. In the same letter 
in which the denial was made, I was informed that I had been given the wrong 
information. When I computed my score on the basis of the new and supposedly 
correct information, I found that I had passed the bar examination by about 
44oths of one percent. My attorney, Mr. DuMars, then called Mr. Tansey and told 
him that aecording to our mathematics I had passed and that I would like to be 
sworn in as soon as possible. Mr. Tansey replied that the second formula couldn't 
be applied strictly and that additional information was necessary to use the 
formula. Therefore, I was not licensed. I immediately wrote for that additional 
information that would allow me to understand why I did not pass the examina- 
ition. I wrote the first one on October 13, 1974 and have written two more since 
then, I have not yet received that additional information. The last I heard from 
the Board was on January 12, 1975 in which the Chairman expressed that he felt 
he had already answered all mv questions. This comunication is untrue. 

It took me almost a year to get the minutes of the Board of Bar Examiners even 
though it is supposed to be publie information. It seems that the board member 
who was most vociferous against my re-appraisal with Bob Taichart because he 
felt that an impartial grading could not be done if my identity was known. My 
identity could be concealed by just mixing my paper in with others and various 
other ways. Ironically, Mr. Taichart was the same board member who had seen 
Mr. Bob Scott's paper, an examinee who was later regraded and passed by Bob 
Taichart. He had diseussed with Mr. Seott the answers and then a short time 
later regraded him and passed him. 

The minutes tell of Mr. Taichart's reasons for denying my request for re- 
appraisal, *Mr. Taichart, in connection with the matter, stated that he did not 
believe the grading could be done objectively if you know the identity of the 
person whose paper you are grading because you might become emotionally 
involved one way or another. . . ." 

I feel the Board of Bar Examiners is racially biased against Chicanos. They pass 
Anglo Americans at much higher rates. They re-appraise and pass Anglos but deny 
the same request for Chicanos. They do not answer letters. In effect, they do not 
care. A person spends thousands of dollars acquiring a legal education. One's 
family suffers economically, emotionally and yet an examination that has not 
been validated is used to eliminate Chicanos. 


Because the reporter requires a break, the committee is going to take 
a 3-minute recess. 

| There followed a short recess. ] 

Mr. HAwkiNs. The subcommittee is called to order. 

The afternoon session will continue. Mr. Chavez had completed his 
testimony, and I think there are other statements to be presented. 

Will the next witness identify himself, please? 
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Mr. SENA. Mr. Chairman, I'm Joseph Sena. I'm an attorney at law. 
I've just recently been admitted to the bar. I flunked in July 1974 and 
passed in February of 1975. I would like to thank you for the oppor- 
tunity to speak here. I know that being an attorney 1s considered being 
a privilege by the New Mexico Supreme Court and not considered a 
right. I would like to file for the record testimony as to why I believe 
my constitutional rights of due process have been violated by the New 
Mexico bar examination procedure. 

I would like to address myself to two short specific incidents which 
I think are extremely relevant to understanding the political situation 
in New Mexico and the bar examination problem. In 1972 I served as 
speech writer and research coordinator for Mr. Eugene Gallegos who 
is a member of the board in his congressional campaign. At that time 
while attending a political rally in Santa Fe, N. Mex., immediately 
prior to the hearing on the petition of Ben Chavez, two other attorneys 
and I had opportunity to discuss this problem with Justice Jose 
Montoya of the New Mexico Supreme Court. At that time he told me 
and I quote, *You tell those boys at U.N.M. that 1f they so much as 
raise the issue of racial discrimination in this lawsuit, I will throw 
them out of court.” 

After the bar examination of July 1974, concerned law students 
banded together to organize a demonstration of our concern in a peace- 
ful manner, It was scheduled for October 9, 1974, to coincide with the 
swearing in of the new attorneys. On the evening of October 8, 1974. 
Chief Justice John B. McManus, in a conversation with my grand- 
mother, Mrs. Barbara Chavez Sena, who was a sister of Dennis 
Chavez, and for that reason had some access to the court, the Judge 
told my grandmother in response to a question what he intended to do, 
and I quote, “I’m going to throw them out on their butts, and they 
will be ruined for life.” 

I think those two incidents are demonstrative of the kind of hos- 
tility and the kind of concern with which the New Mexico Supreme 
Court and the board of bar examiners have approached this problem. 

Thank you. 

Mr. Hawkins. Thank you Mr. Sena. We will enter your prepared 
statement in the record at this point. 


PREPARED STATEMENT OF JoSEPH D. R. SENA 


As an individual who has taken the New Mexico Bar Examination twice, 
having passed only recently, I am extremely pleased to offer testimony in sup- 
port of H.R. 2276. 

This bill is a very necessary legislative step to correct the inequities which 
exist under present bar examination procedure in New Mexico. Other testimony 
offered today will detail the statistical facts which call into question the validity 
of the bar exam in this state as it relates to minority group bar applicants. 

I should like to offer testimony on what I consider the most serious inequity 
of the present bar examination procedure. namely the denial of due process to 
applicants who fail the examination. 

A failing applicant in New Mexico must accept only the word of the New 
Mexico Board of Bar Examiners that he or she failed the bar examination. This 
is very difficult for the following reasons: 

(1) There are no standard, objective criteria made public by the Board of 
Bar Examiners prior to or after the grading process, and grading appears to be 
very subjective ; 

(2) The examination papers, when finally made available to the failing appli- 
cant for inspection, are devoid of all comment or indication why the answer 
was considered inadequate : 
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(3) There is no method presently prescribed which allows meaningful com- 
parison of papers containing passing answers and failing answers, and exam- 
iners and graders are seldom available for discussion with failing applicants; 

(4) The appeal process for a failing applicant is virtually non-existent ; 

(5) Failing applicants cannot clearly ascertain the nature of their failure, 
and are therefore denied notice and opportunity to be heard on the merits of any 
appeal they may have ; and 

(6) Appeal is futile because of the hostility of the New Mexico Supreme Court 
and the New Mexico Board of Bar Examiners to these issues. 

House Bill 2276 should be enacted in order to provide a comprehensive exami- 
nation for admission to the practice of law in those states which are shown to 
statistically discriminate against minority group applicants. The legislation 
enacted should be consistent with all the requirements of federal and state due 
process, thereby correcting situations such as that in New Mexico, where due 
process in the bar examination procedure does not exist at all. 

Ms. Simmons. I'm Barbara Simmons, a graduate of high school in 
Albuquerque, N. Mex., a graduate last year of the University of New 
Mexico School of Law. I've been a resident of the State of New Mexico 
for 12 years. 

There is a high failure rate among minority applicants taking the 
New Mexico State Bar exam, and an honest belief that discrimination 
is playing a major role in producing that high failure rate. However, 
no bar examiner is going to admit discriminatory practices; and if 
this is the type of evidence required by this committee to prove that 
discrimination exists, then this whole proceeding is futile. But, the 
disparate statistics showing the high failure rate of minority appli- 
cants and the low failure rate of white applicants raises a strong pre- 
sumption that minorities are being discriminated against on the New 
Mexico State Bar examinations. 

There exists in New Mexico a consistent pattern of discriminatory 
admittance to the New Mexico State Bar on the basis of race, which 
is manifested by the submitted statistics. The pass rate for white appli- 
cants has consistently been 95 percent or higher than the pass rate for 
minority applicants. 

There are several procedures surrounding the administering of the 
New Mexico Bar exam which allows a means for discriminating 1f the 
bar examiners or graders are bent on that purpose. 

First of all, the major defense to discrimination is that of the argu- 
ment of anonymity. Every applicant for admission to the bar exam 
in New Mexico is assigned an exam number. The Board of Bar Exam- 
iners has argued that we don't know who you are when we're grading 
your papers. However, in New Mexico you are assigned an exam num- 
ber, but you are also required to write your exam number, print your 
name, and write your name on each and every exam booklet. We're 
told that at a later time this information is detached, and another 
secret number is placed on the exam booklet. However. that whole 
process is shrouded in secrecy, and there is no way of precluding or 
getting any assessment of what is really occurring from the time the 
applicant turns in his or her exam booklet until a notice of success or 
failure is received. 

If we are. in fact, assigned two numbers, how does the Board of Bar 
Examiners explain the fact that after the July. 1974, bar exam a white 
applicant by the name of Marcie Levine received a notice of passage 
of the July. 1974, bar exam when she hadn't taken it. She had applied 
for the bar exam and received that first exam number. However, she 
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did not show up to take the bar exam. So my question is 1f there are 
double numbers assigned, how does she receive a notice of passage 
without double numbers. 

Secondly, the carrels assigned to bar applicants display the exam 
numbers of the seated applicants in large, bold, black print, and most 
minority applicants, I feel, are physically distinguishable, and any 
grader or bar examiner could walk through during the exam and have 
access to any of our exam numbers. The area is not secured because 
I have seen people walking through the area while I’ve been taking 
the exam. 

My third point is that any applicant that 1s unsuccessful on a prior 
exam is reassigned the same exam number each time he or she retakes 
the exam. Therefore, some exam numbers appear as many as five times 
on a master list that is published each time which the Board of Bar 
Examiners has access to during the time they're deciding the passing 
score which is arbitrarily voted on after every exam. 

For these reasons, I feel that anonymity is nothing more than a 
myth used to combat allegations of racial discrimination on the bar 
exam. 

In conclusion, the disproportionate pass-fail ratio of white appli- 
cants when compared to minority applicants constitutes de facto racial 
discrimination in violation of the 14th amendment’s equal protection 
clause. De facto discrimination is the minimum explanation for these 
disparate statistics. 

Thank you. | 

Mr. Tovar. My name is Rolando Tovar, T-o-v-a-r, and I have a juris 
doctor's degree from the University of New Mexico School of Law, 
'and inasmuch as we are very definitely limited in terms of time, I have 
considerably eut what I wanted to say. The temptation is great to rebut 
many of the things that have been said by people from the bar, but, 
in essence, what I would like to say is this. One, we as Chicanos, and 
as residents of this State, are entitled to go to the one law school that 
is provided by the State. It is the only law school in the State. If, in 
effect, there is any implication whatsoever or if the bar, members of 
the bar, whomever they might be, try to imply that there is a deficient 
education that we receive. then I submit to you that is patently absurd. 
It is the only, the only, law school in the State. Why should we be 
obligated, as Mr. Burciaga even, I don’t know, so blazenly insinuated, 
to go out of State to some kind of law school that supposedly gives 
us a better education whereby we can pass this exam? I find no logic 
in that whatsoever. 

I also submit to you that, in effect, the dean of the law school should 
be speaking on the matter of whether or not the school itself provides 
a good and proper legal education. I find it equally absurd that if a law 
degree confers upon one the right to take an examination, after which 
the determination is made as to whether one is qualified. then how is it 
that one can pass the multi-State examination and fail the local 
examination ? Tt is my understanding that both examinations are sup- 
posed to determine the qualifications whether or not one is, in effect. 
qualified to be an attornev: but instead what is done? It appears as 
though the multi-State results, even though an individual does pass 
the multi-State, is watered down bv some formula that I have vet 
to see verified by any psychometrist. I don't care 1f an individual has 


421 


been teaching a million years in a law school, this.absolutely does not 
make him a psychometrist who can, in effect, as a profession, validate 
a examination as'to whether or not it, in effect, does tell the proper 

ings. 

I wish to submit tlie record of our hearing that we had with the New 
Mexico Supreme Court, not for the record because it would have to be 
published at that time, and I’m trying to:save that, but I would sin- 
cerely appreciate it if you would go over it and see that the hearing was 
indeed, a slam. It was discourteous. It did not even have a molecule. 
of courtesy or what I would consider valid procedure: e E 

Thank you. — p | | | 

Mr. Hawkins. Thank you, Mr. Toyar. M 
` Mr. Herrera. My name is Steve Herrera, H-e-r-r-e-r-a. I come from 
Nambe, New Mexico, which is located with 20 miles north of Santa 
Fe, and it gives me great pleasure to appear in front of this committee. 
In the early part of this century, my grandfather led a peaceful revolt 
against this building on behalf of the poor and oppressed people of 
this State. It’s rather unfortunate that this struggle is still going on. 

The first thing I would like to say that after. a long, hard struggle, 
I am a member of the New Mexico Bar Association. I flunked the first 
bar exam, and I would love to be able to package and sell what I did 
in those 6 months that suddenly made me competent, because I know 
I'd have a lot of buyers. 

The point is that if you flunk a bar exam and you later pass a bar 
exam, what does the first bar exam have to say? It says that you're 
incompetent. Either you're incompetent or you're not, and taking a 
bar exam 6 months later isn't going to make you competent. It says 
something about the validity of that first exam and the second exam. 
It also says something about the validity of the exam the people took 
that flunked ; and to them I say, it doesn't mean anything. It doesn't 
mean that you're incompetent, because if it means that, then it will say 
that every time you take it. 7 

The second point I have is that when I flunked the first exam, I 
flunked by .4 of a point. When I reviewed my exam, I found out that 
an essay question, and there were only 24 of them that I had taken 
and responded to, was not graded and computed. It just wasn’t there. 
Because I had only flunked by four-tenths of a point, I brought that 
to the attention of the board of bar examiners and said, “Listen, the 
least you can do is grade that question to see if it gives me the requisite 
amount of points necessary to pass. We're only talking about four- 
tenths.” I was working at that time. I lost my job because I flunked the 
bar exam. My wife and I had moved from Colorado to New Mexico. 
We were living on food stamps, and it’s really a sad story of how, after 
19 years in the educational svstem of this country, some man could look 
at me in the eye and say, *Hey, you flunked." I appealed that to the 
board of bar examiners. They sent me a letter and said, “We acknowl- 
edge receipt of your letter, and as soon as we get to it, we'll have an 
answer to your problem." The problem was mine. It took them two 
more months before they ever even responded to it; and in the mean- 
time, the next bar examination had come and passed. When they 
finally did respond to it, Mr. Tansey, speaking on behalf of the board— 
and I have a written statement that goes into more detail of what hap- 
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pened to me, and I also have a copy of the letters that I received from 

the board of bar examiners. 
i HawkrINs. Your statement will be entered in the record at this 
point. 
; PREPARED STATEMENT OF STEVE HERRERA 


My name is Steve Herrera. I come from Nambe, New Mexico. My grand- 
father’s grandfather came from Nambe. Except for a cousin who is a priest, 
I am the first member of my family to ever attend college. I received my B.A. 
degree from the University of New Mexico and my law degree from the University 
of Denver. 

In J uly, 1974 I applied for and was administered the New Mexico Bar 
Examination. After I received notice that I had “failed” I reviewed My examina- 
tion. At that time I was informed that I had failed the examination by .478 point. 
I was also told that my answer to Essay Question No. 12 had not been graded. 
Question No. 12 dealt with Criminal Law. I remembered the question and my 
response to it well. I consider Criminal Law my strongest subject. Because I was 
so close to passing I felt that my answer to Question No. 12 should have been 
graded and computed in my final score. 

Through Professor Leo Romero of the University of New Mexico Law School 
I wrote a letter to the Board of Bar Examiners on November 14, 1974 detailing 
how I felt their decision to discard my answer to Question No. 12 prejudiced 
their determination of my professional competence. I asked the Board to grade 
my answer to Question No. 12 to see if it would give me the .478 point needed 
to pass the examination. I also asked to meet with the Board to discuss the issues 
raised in my letter. On November 21, 1974, Charles M. Tansey, Chairman of the 
Board of Bar Examiners, acknowledged receipt of our letter and stated that 
as soon as possible we would receive “some answers to our problem". After waiting 
for two months to hear from the Board we wrote another letter to the Board 
asking them to make a decision on my request. We noted that the February Bar 
Examination was rapidly approaching and that a favorable decision would obviate 
the necessity of taking the Bar Exam again. On January 17, 1975 we finally re- 
ceived a letter from Mr. Tansey stating that while the Board had not discussed my 
_ letter he could speak for the Board and deny my request. He gave no reasons nor 
did he indicate why Question No. 12 was discarded. Furthermore, he stated 
that he didn't feel that the Board could meet again before the next Bar 
Examination so he advised that I take the February, 1975 Bar Examination. 
(Copies of all of the correspondence mentioned above are included as exhibits 
to this testimony.) In the meantime I had lost my job because I had failed the. 
Bar Examination. 

On February 15, 1975 we petitioned the Supreme Court of New Mexico 
to review the decision of the Board of Bar Examiners in refusing to remedy 
the prejudice to me in disregarding my answer to Question No. 12. The Board 
filed a Motion to Dismiss and finally on April 16, 1975 the Court entertained oral 
argument on the Motion To Dismiss. By this time the February, 1975 Bar Ex- 
amination had already been administered. During oral argument the Supreme 
Court was very hostile and vigorously attacked the arguments presented on 
behalf of my petition. At one point in time Justice Stephenson, in a violent 
manner, threw his note pad on the table and told my attorney that his argument 
was “patently absurd". My attorney was treated very discourteously by the 
Court. I got the feeling that they were telling us that they would turn down 
any and all attacks on the Bar Examination. Needless to say they granted the 
Motion To Dismiss my petition. They did not render an opinion. 

I do not believe that my case is an isolated example of the injustices perpetrated 
on applicants for admission to the bar in this country. Under the guise of 
*protecting the public interest ", Bar Examination Committees are administering 
exams that have never been shown to be job-related. No one has ever determined 
that they test what they purport to test. Under Title VII of the Civil Rights Act 
of 1964 and the cases that have interpreted that act, the private sector is pre- 
culded from using invalid tests that have a discriminatory effect on minority 
groups. Why does the legal profession think that they are immune for the holding 
in Griggs v. Duke Power Co., 401 U.S. 464 (1971) ? 

Based upon my personal experience I do not feel that State Courts are willing 
or able to objectively critique their examinations. For example. I know of no 
test ever devised that is accurate to four-tenths of a point. Yet that is what the 
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Supreme Court of New Mexico would have you believe. An aggrieved applicant 
must accept whatever decision the Board of Bar Examiners makes no matter 
how unjust or unfair. Something needs to be done and it is obvious to me that 
it needs to be done on the Federal level. I strongly support this bill. I look fər- 
ward to its passage. I also look forward to the day when the poor and oppressed 
of this Couhtry have equal access to justice. Thank you. 


ExHiBIT 1 


UNIVERSITY OF NEW MEXICO, 
E Albuquerque, N. Mez., November 14, 1974. 
CHARLES M. TANSEY, Jr., 
Chairman, Board of Bar Examiners, 
Farmington, N. Meza. 


DEAR MR. TANSEY: I am writing on behalf of Mr. Robert Stephen Herrera, 
who was informed that he did not pass the July, 1974, New Mexico Bar 
examination. 

According to information from the Secretary of the Board of Bar Examiners, 
Mr. Herrera received the following Scores : 


Essay. examination -snoin IINE NE re ha ENS RR a RENI 64.6 
Multi-State bar examination... ———Á— —— — — 8 132 
Converted multi-State. a LL LLL LLL aee cnm 61.867 
Combined score... ———— ot EE 63.689 


We understand that the passing score was 64.167 and that the € essay score was 
computed on the basis of tw enty-three (23) questions, although twenty-four (24) 
essay questions were given in the examination. Specifically, we understand that 
the Board of Bar Examiners disregarded the answers of all applicants to Ques- 
tion No. 12 and assume that it was disregarded on the alleged basis that Question 
No 12, a criminal law question, was defective. 

We believe that this action by the Board of Bar Examiners unfairly prejudiced 
the determination of Mr. Herrera’s professional competence in several respects. 
First, the failure to include the answers to Question No. 12 in arriving at the 
combined score deprived him of the opportunity of raising his combined score to 
the passing mark of 64.167. Since Mr. Herrera’s combined score was a mere .478 
points below the passing mark established by the Board, a grade of 83 or above 
on Question No. 12, would, according to our calculations, raise Mr. Herrera’s 
combined score to the passing level. Second, the decision of the Board unfairly 
affected the results of the entire bar examination. In effect, the decision to dis- 
regard Question No. 12 penalized those applicants who read the question care- 
fully and analyzed accurately the issues presented. At the same time, it benefited 
those applicants who either misread the question or failed to reeognize and 
analyze the problem by eliminating their low scores on this question. Indeed, 
paragraph 2 of the Suggestions to Applicants provided by the Board of Bar Ex- 
aminers advises applicants as follows: 

2. You should read each question slowly and carefully and you should 
reread it before you answer. If you read the question hastily and carelessly 
the first time, you may misread it and, unfortunately, you may then con- 
tinue to misread it, so go slow. Be sure you comprehend the question, have. 
the facts well in mind, and have thoroughly analyzed the facts to see tix 
legal issues before you start writing. If the question involves the conduct of 
A, B and C, but only inquires as to the liability of rights of C, then you 
should just answer the question which has been asked. A discussion of the 
liability or rights of A and B, when not called for by the question, would be 
using time on something for which you would get no credit. 

In view of the specific warning contained in paragraph 2 of the Suggestions 
to Applicants, we wonder if there is any basis for construing Question No. 12 
as defective. 

The consequences of the Board’s action probably affected the relative ranking 
of all of the applicants and most likely meant the difference between passing and 
failing for those applicants near the passing score of 64.167. For example, it is 
conceivable that applicants who narrowly passed the entire examination could 
have failed it if their grade on Question No. 12 had been counted. Likewise. appli- 
cants like Mr. Herrera, who almost passed, could now be members of the-Bar of 
New Mexico if their answers to Question No. 12 had been graded. 

Mr. Herrera : believes that the elimination of Question No. 12 prejudiced him 
in another way. Question No. 12 involved a problem of substantive criminal law.. 


Mr. Herrera feels that criminal law is his strong subject. Indeed, he was em- 
ployed by the Public Defendér Departnient until forced to resign when he learned 
that he did’ not pass the bar examination.’ The’ ‘effect’ of the Board’s decision to 
eliminate Question No. 12 was to keep applicants like Mr. Herrera, whose strong 
subject is ‘criminal law, from accumulating points above passing in this subject 
area, while, at the same time, eliminating possible low grades for those appli- 
cants whose weak subject is criminal law. 

We understand the Board’s concern to do justice when a question appears to 
be defective. However, we presume that the Board approved Question No. 12, 
pursuant to Rule 20 of the Rules Governing Bar Examiners, Bar Examinations 
and Admission to the Bar. Rule 20 provides in pertinent. part that “Before a 
question is accepted for use in a Bar Examination . . . every point of law pre- 
sente in the question shall be approved by the Board of Bar Examiners.” The rule 
implies that the time for eliminating defective questions is prior to the adminis- 
tration of the bar examination. The action of the Board in disregarding the an- 
swers to Question No. 12 could not be fair to all applicants. The Board’s decision 
invitably affected (adversely) the results of the Bar Examination and prejudiced 
certain applicants. Mr. Herrera’s case amply demonstrates this fact. 

We submit that the overriding question at this time is whether Mr. Herrera is 
competent to practice law in New Mexico. Since the decision by the Board of Bar 
Examiners affected a fair determination of Mr. Herrera’s competence, we re- 
quest that the Board take action to remedy this situation. We sugest the fol- 
lowing remedies in Mr. Herrera’s case: 

. 1. Grading Mr. Herrera's answer to Question No. 12 and including that 
grade in his final combined score; or 
2. Disregarding Mr. Herrera's lowest essay grade. and recomputing his 
final eombined score. l 

We respectfully request your earliest attention to this matter and would like 
to have an opporunity to meet with the Board to discuss the issues raised in 
this letter. 

Sincerely yours, 

Leo M. ROMERO, 
Associate Professor of Law. 
ExniBIT 2 ; 


. | TANSEY ROSEBROUGH, ROBERTS & GERDING, 
DEN ds Farmington, N. Mex. November 21, 1974. 
Re Mr. Robert Stephen Herrera. | 
Mr. Lco M. ROMERO, 
Associate Professor of Law, University of New Mexico, School of Law, Albu- 
querque, N., Mea. 

DEAR MB. ROMERO: I acknowledge receipt of your letter of November 14, 1974, 
concerning Mr. Herrera.and the July bar examination. I note a copy was sent 
to all members of the Board. 

AS soon as it is possible for the Board to have a meeting, your letter will be 
given careful consideration and you will receive some answers to your problem. 
Sincerely. yours; 
k CHARLES M. TANSEY, 
Chairman, Board of Bar Examiners. 


EXHIBIT. 3 


CHARLES M. TANSEY, Jr., 

Chairman, Board of Bar Examiners, 

Farmington, N. Mec. 

= DEAR MR. TANSEY: Thank you for your letter of November 21, 1974, acknowl- 
edging receipt of my letter dated November 14, 1974, concerning Mr. Herrera 
and the July, 1974, bar examination. 

I am writing to request consideration of the matters raised in my letter 
before the February, 1975, bar examination. It is important that Mr. Herrera 
receive an early resolution of the issues raised in the November 14 letter since 
a favorable decision would obviate the necessity of his taking the bar examina- 
tion in hed ered 

Sincerely yours, 
Leo M. ROMERO, 
Associate Professor of Law, 
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EXHIBIT 4 


TANSEY, ROSEBROUGH, ROBERTS 8 md P 

m a AA , id vict Jomar, 17, 1975... 
Re Mr. Robert Stephen Herrera. 

Mr. LEO M. ROMERO, 
Associate Professor of Law, University of New Mexico, School of Law, Albu: 
querque, N. Mea. . l 

DEAR MR. ROMERO: I have just received your letter dated: Janas 15, 1975, 
inquiring in regard to Mr. Herrera's bar examination problems- and referring 
to our previous correspondence. 

Unfortunately, I was unable to attend the last meeting of the Board of Bar 
Examiners which was held in Albuquerque on December 14, 1974; however, 
I believe that even. though the specific matter of Mr. Herrera was not taken up, 
I can give you a definitive answer to the matter and the answer. which would 
have. been given had your letter of November 14, 1974, been specifically taken 
up. and discussed. 

We have had several examinees in the identical situation that Mr. Herrera 
is in and his grades do not put him within the reappraisal of borderline examinas’ 
tions as we have always interpreted it. 

In regard to the fact that question No. 12 was not graded, we have also had 
several persons who have brought up the matter in the same way that you raise 
it, and in fact, we have two suits pending in the Supreme Court involving: the 
matter of our throwing out a question beeause as a Board we determined that it 
was not a proper question and was not being understood by the examinees ij 
obvious reasons. l 

-I do not intend to debate the issues with you and do not feel it would serve 
a useful purpose to do so at this time; and in relation to Mr. Herrera, I ‘am 
sure. that you can understand that with suits pending involving this same 
question, we certainly would not make a. different decision for. Mr. Herrera 
than. we have made for other persons. 

: Copies of all of the correspondence regarding Mr. Herrera have been in the 
hands of all of the members of the Board, and I am sending them a copy of this 
letter. Should a majority of the Board disagree with my response, we can, of 
course, have a. meeting to discuss the matter, but I have grave doubts if the 
Board could be brought together to meet before the February. examinations. It 
would be my suggestion that if Mr. Herrera has registered to take the ads 
examination that he go ahead and take it. 

Eien yours, : 
CHARLES M. ‘TANSEY. 


Mr. nds Thank you. The letter from Mr. Tansey says, “We. 
never reviewed your letter ; but had we reviewed your letter, we would 
say no. Furthermore, we're not going to have a chance to review 
your letter, so take the next bar examination." Tt seems to me that 
this letter, in itself, refutes any testimony that the Board of Bar 
Examiners would wish to present in front of this Committee i in terms 
of their good faith efforts to look at the bar exam. 

Basically, that's what I have to say, and I thank you very much 
for the time to appear. 

Mr. Hawkins. Thank vou. I think vou stated it very effectively. 

Mr. Hut. My name is Larry Hill. I graduated from the New 
Mexico School of Law in December. I took the February bar exam, and 
I failed it. My purpose in coming before the Committee is to talk 
about the effects that the exam failing by the minority student or 
applicant has on the community. | 

I'm from Alamogordo. I was born in Alamogordo in 1947. and we've 
never had an attorney down here. We have an attorney down there 
whose name is Albert Rivera but he doesn't represent the people j in 
that the amount of money that attorneys charge for legal Services is 
too high, and we have no legal services in Alamogordo such as Legal 


Aid or Public Defender's Office. 
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. I was trying to establish a program with the Otero County Self- 
.Help Program which is a nonprofit corporation to establish a prepaid 
Jegal services foundation, and I was going to go down there this 
summer and work with the people and start practicing law and 
Start representing tbe clients. We had already over three or four 
hundred families interested in the program. Almost all of them were 
Chicanos, but all of them were poor; and now that I’ve got the results 
from the bar exam, I’m not going to be able to go down there and 
practice law this summer, and I think that’s a disgrace that the Su- 
preme Court of New Mexico and the Board of Bar Examiners is per- 


petrating on the people, and that’s why I came to speak. 
Thank you. | 


Mr. Hawxiws. Thank you very much. The next witness is Antonio 
Silva. Mr. Silva, we have your prepared statement which will be 
entered in the record at this point. 


PREPARED STATEMENT OF ANTONIO SILVA 


One out of every two Chicano law school graduates who take the New Mexico 
Bar Examination for the first time fails it. This fact is extremely alarming 
because Anglo law school graduates taking the same exam pass at rates of 
70% to 80%. While the Supreme Court of the State of New Mexico refuses 
to recognize the fact, something is very wrong with the bar exam. The test that 
eliminates 50% or better of all Chicanos from the practice of law is defended 
by proponents as being a reliable and responsible measure of competence to 
practice law. It would seem, however, that a test that produces such disparate 
results is measuring something other than competency. For if competency were 
the only thing measured by the exam. the pass/fail results surely would not be 
so disparate for groups of students that attended the same law schools, sat in 
the same classes and learned the same legal concepts. Because of the cloak of 
mystery surrounding the bar examination and its process of administration 
exactly what is tested by the bar exam is not known. e l 

The effect, mass failure of minority people, particularly Chicanos has, is 
devastating. Not only is the Chicano community of the State of New Mexico 
denied adequate and effective legal representation by those who share their 
language and culture, but Chicano law students who have dedicated three years 
to intensive and difficult study are denied their chosen profession. Chicano stu- 
dents who have not yet graduated from law school are greatly affected by the 
high failure rate of Chicanos taking the bar exam. A sense of pessimism pervades: 
the attitudes of the Chicano students at the University of New Mexico School of 
Law, for even if they are successful at the study of law there is better than 
a 50% chance they will not pass the bar exam. Law school and the study of law 
thus become futile exercises in rhetoric. A degree, after all, means nothing if 
an exam graded and administered in a shroud of secrecy can deny one the 
right to practice. One can hardly put forward his best efforts when ultimately 
these long, hard hours of study will be meaningless. zen 

I have heard student comments to the effect that if something is not done 
to reverse the current pass/fail ratio for Chicanos taking the bar exam that 
coming to law school wil have been a waste of time. The comments do not 
end here, for not only is there a great sense of futility present, there is also 
anger. That the comments were made in anger does not make them less cogent 
however. These comments run the full gamut but the most frequent is to the 
effect race and ethniticity must be a deciding factor in determining ‘success or 
failuré on the bar exam. l ; 

Clearly the attitude among the Chicano law students can only be changed. 
by changing the bar exam itself. The exam must not be allowed to deny so 
much to so many people. In today's times, the legal profession can. no longer 
remain an elite fraternity. : 


- Mr.:Sruva. Thank you. My name is Antonio Silva. I am president of 
the Mexican-American Law Student Association at the University of 
New Mexico School of Law, and my purpose in being here today is 
to represent or to give the effect that the failure of the bar exam by 
many, many Chicano students who have graduated from U.N.M. has 
on the students now at the school. 


433 


As a basis for my testimony, I would like to refute the testimony of 
some people that say that people there are not qualified. I’d like to 
remind everyone here that the students at the school are the very 
best that have ever been in that school. People who are not being refused 
admission to that school, the Chicano students being refused admis- 
sion, would have been admitted seven years ago. I think it’s unfortunate 
that there was reference made to CLEO, using CLEO as a crutch 
for the mistakes that the people have made in grading the bar exams. 
The people who come into CLEO, I must reiterate again, are qualified, 
extremely qualified. The only reason they often go through that is 
the money situation. 

I'd also like to say that the degree of competency of the Chicanos 
who graduate from that school is as high, if not higher, than any other 
student who comes there. We take the same classes. We listen to the 
same professors. We take the same exams, and we score higher than 
most of those people in that law school. Yet when we speak to Anglo 
students, they often tell us, *I don't have to worry. I have seven 
chances or eight chances out of ten that I will pass that exam." I, 
myself, am sixth in the class at that school. I have the credentials, I 
believe. I don't believe I will pass that exam the first time I take it or 
the second time. 

The feeling of the students is the same. The students who do not do 
well in the classes; that is, who are not excelling, who do not make the 
A’s, the B students, the C students, those students are teased with 
failure right now. There's not even a semblance of success, or even a 
tinge of success in those students. They say, ^Why the hell should 
I sit here in these classes? Why should I study hard? Why should I 
spend 500, 600 hours studying for a course when, even if I get a C, a 
DB, an A, I will not pass that exam ?” | 

The last thing Pd like to say, and I think the most effective thing, 
1s that the attitudes of these students is going to decrease the number 
of people coming there, Chicano students coming there, which will 
decrease the number of Chicano attorneys in the state, which will 
decrease the number of people who can serve the community ; and right 
now the community is being served inadequately. | 

Thank you. | | | 

Ms. ANDERSON. My name is Kirsten Anderson. I am in the process 
of completing a law degree at U.N.M. and am presently employed by 
the Office of Human Rights of the City of Albuquerque.  : : 

I'm here primarily on behalf of the Office of Human Rights to 
endorse the House Resolution 2276. I would like to thank you for the 
opportunity to participate to make this endorsement and also, of 
course, for coming to New Mexico and presenting these hearings. We 
think it’s very important to all the people in this state. 

In the Office of Human Rights, we are concerned with all types of 
discrimination. This is a very new agency. It has been in existence less 
than & year. One of our major areas of concern, though, is employ- 
ment discrimination. We feel that this bill will have a substantial 
impact on our efforts to prevent and eliminate discrimination employ- 
ment not only in Albuquerque but throughout the state. We feel this is 
true for several reasons. | MT 

There is discrimination in the legal profession itself against at- 
torneys. There is discrimination in admission to the profession, There is 
discrimination in the sense that many people do not have adequate 
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legal representation, so that they know the law against employment 
discrimjnation and know when and how they can: enforce it to pio 
tect themselves. 

I think that any legislation sihi increases ‘the number of minority 
attorneys will help us in all of these areas. I’d also like to talk about 
the constitutional aspects which have been raised over the last couple of 
days. When we talk: about discriminatory impact and. discrimination 
in the numbers of people passing the bar exam, I don’t think that we 
need to talk about intent or motive at this stage in our development of 
our law. We are talking about a de facto numerical situation which is 
adequately covered by the Fourteenth Amendment tothe United States 
Constitution, a situation in which state action creates two classifica- 
tions, minority results and nonminority results without any showing 
for justification for classification which does fall along racial lines is 
unconstitutional. 

I think that the only cure in this context for this unconstitutional 
situation is, of course, to validate the exam if it needs to be con- 
tinued. in existence, and this can only be done in terms of validating 
its relationship to the practice of law or to something related to the 
practice of law, and to my knowledge, this has not been done by any 
state bar association to date. 

"There are other possible examination methods. I'm not a testing 
expert, but I know they exist; and if the statement, “This is the best 
method we know" is intended as a statement of the state of the art, it 
is simply false. 

The other comment that I would like to make very quickly i ls about 
two of the cases which were mentioned yesterday in support of the 
proposition that the Federal Government doesn’t have the right to 
interfere in licensing of attorneys by State courts. I should point out 
that two of these cases were cases which upheld discrimination against 
women attorneys. . 

The case of Bradwell versus State and the case of Bnray-Lockwood. 
both cases from the late 1800’s, which would certainly not be upheld 
today, were cited in support of the proposition that the State court 
should have absolute authority and privilege .to regulate admission 
of attorneys. I feel this is a very poor basis for making an argument 
at this point in time. 

Thank you. | 

I wonder if I could submit two cases and a law review article to 
the record as substantiation ? 

Mr. HAwx1Ns. Yes, without obj ection, the documents will be printed 
in the record following your testimony. 

[The prepared statements follow :] 


SYLLABUS 401 U.S. 


GRIGGS ET AL. 
V 
DUKE POWER Co. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT 


No. 124. Argued December 14, 1970—Decided March 8, 1971. 


Negro employees at respondent's generating plant brought this action. pur- 
suant. to Title VIT of the Civil Rights Act of 1964, challenging respondent's 


435 


requirement of.a high school diploma or passing of intelligence tests as a condition 
of employment in or transfer to jobs at the plant. These requirements were not 
directed at or intended to measure ability to learn to perform a particular job 
or category of jobs. While $ 708(a) of the-Act makes. it an unlawful enmploy- 
ment practice foran employer to limit, segregate, or classify. employees to deprive 
them: of employment opportunities or adversely to affect their status because 
of race, color, religion, sex, or national origin, § 703(h) authorizes the use of any 
professionally. developed ability test, provided that it is not designed, intended, 
or used to discriminate. The District Court found that respondent's former 
policy of racial discrimination had ended, and that Title VII, being prospective 
only, did not reach the prior inequities. The Court of Appeals reversed in part, 
rejecting the holding that residual discrimination arising from prior practices 
was insulated from remedial action, but:agreed with the lower court that there 
was no showing of discriminatory purpose in the adoption of the diploma and test 
requirements. It held that, absent such discriminatory purpose, use of the 
requirements was permitted, and rejected. the -claim that because a dispro- 
portionate number of Negroes was rendered ineligible for promotion, transfer, or 
Boa eu the Fequiremicuts were unlawful unless shown to be job related. 
el 

1. The Act requires the elimination of artificial, arbitrary, and unnecessary 
barriers. to. employment that operate invidiously to discriminate on the basis of 
race, and; if, as here, an employment practice.that operates to exclude Negroes 
cannot be shown to be related to job performance, it is prohibited, notwithstand- 
ing the employer's lack of discriminatory intent. Pp. 429433. ^ . 

^2. The Act does not preclude the use of testing or measuring procedures, but it 
does proscribe giving them controlling force unless they are -demonstrably a 
reasonable measure of job performance. Pp. 433—436. 

420 F. 2d 1225, reversed in part. 

BURGER, C. J., delivered the opinion of the Court, in which all members joined 
except BRENNAN, J., who took no part in the consideration or decision of the case. 

Jack Greenberg argued the cause for petitioners. With him on the briefs. were 
James M. Nabrit III, Norman C. Amaker, William L. Robinson, Conrad O. Pear- 
80n, Julius LeVonne Chambers, and Albert J. Rosenthal. 

George W. Ferguson, Jr., argued the cause for respondent. With him on the 
brief were William I. Ward, Jr., and George M. Thorpe. 

Lawrence M. Cohen argued “the cause for the Chamber of Commerce of the 
United States as amicus curiae urging affirmance. With him on the brief were 
Francis V. Lowden, Jr., Gerard C. Smetana, and Milton A. Smith. | 

Briefs of amici curiae urging reversal were filed by Solicitor General Griswold, 
Assistant Attorney General Leonard, Deputy Solicitor General Wallace, David L. 
Rose, Stanley Hebert, and Russell Specter for the United. States; by Louis J. 
Lefkowitz, Attorney General, pro se, Samuel A. Hirshowitz, First Assistant 
Attorney General, and George D. Zuckerman and Dominick J. Tuminaro, Assist- 
ant Attorneys General, for the Attorney General of the State of New York ; and 
by Bernard Kleiman, Elliot Bredhoff, Michael H. Gottesman, and George H. 
Cohen for the United Steelworkers of America, AFL-CIO. 

Mr. CHIEF JUSTICE BURGER delivered the opinion of the Court. | 

"We granted the writ in this case to resolve the question whether an employer 
is prohibited by the Civil Rights Act of 1964, Title VII, from requiring a high 
school education or passing of a standardized general intelligence test as a condi- 
tion of employment in or transfer to jobs when (a) neither standard is shown 
to be significantly related to successful job performance, (b) both requirements 
opearte to disqualify Negroes at a substantially higher rate than white appli- 
cants, and (c) the jobs in question formerly had been filled by white employe 
ees as part of a longstanding practice of giving preference to whites." 


1'The Act provides : 
.*'Sec. 703. (a) It shall be an unlawful employment practice for an employer— 


.'*(2) to limit, segregate, or classify his employees in any way which would deprive 
or tend to depri ve any individual of employment opportunities or otherwise adversely 
ane Dis can as an employee, because of such OIN 8 reco, color, eee sex, or 
national origin 


“(h) Notwithstanding any. arer proviston 7 this title, . it shall not be an unlawful 
employment practice for an employ to give and to act upon the results of any 
professionally developed ability test provided that such test, its Aa minictration or action 
upon the results ís not designed, rr or used to discriminate because of race, color, 
religion, gex or national origin. . . .” 78 Stat. 255, 42 U.S.C. $ 2000e-2, 
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Congress provided, in Title VII of the Civil Rights Act of 1964, for class actions 
for enforcement of provisions of the Act and this proceeding was brought by a 
group of incumbent Negro employees against Duke Power Company. All the peti- 
tioners are employed at the Company's Dan River Steam Station, a power gener- 
ating facility located at Draper, North Carolina. At the time this action was 
instituted, the Company had 95 employees at the Dan River Station, 14 of whom 
were Negroes ; 13 of these are petitioners here, : 

The District Court found that prior to July 2, 1965, the effective date of the 
Civil Rights Act of 1964, the Company openly discriminated on the basis of race 
in the hiring and assigning of employees at its Dan River plant. The plant was 
organized into five operating departments: (1) Labor, (2) Coal Handling, (3) 
Operations, (4) Maintenance, and (5) Laboratory and Test. Negroes were em- 
ployed only in the Labor Department where the highest paying jobs paid less 
than the lowest paying jobs in the other four “operating” departments in which 
only whites were employed.? Promotions were normally made within each depart- 
ment on the basis of job seniority. Transferees into a department usually began 
in the lowest position. 

In 1955 the Company instituted a policy of requiring a high school education 
for initial assignment to any department except Labor, and for transfer from the 
Coal Handling to any “inside” department (Operations, Maintenance, or Labora- 
tory). When the Company abandoned its policy of restricting Negroes to the 
Labor Department in 1965, completion of high school also was made a prerequsite 
to transfer from Labor to any other department. From the time the high school 
requirement was instituted to the time of trial, however, white employees hired 
before the time of the high school education requirement continued to perform 
satisfactorily and achieve promotions in the "operating" departments. Findings 
on this score are not challenged. 

The Company added a further requirement for new employees on July 2, 1965, 
the date on which Title VII became effective. To qualify for placement in any 
but the Labor Department it became necessary to register satisfactory scores on 
two professionally prepared aptitude tests, as well as to have a high school edu- 
cation. Completion of high school alone continued to render employees eligible for 
transfer to the four desirable departments from which Negroes had been excluded 
if the incumbent had been employed prior to the time of the new requirement. 
In September 1965 the Company began to permit incumbent employees who lacked 
a high school education to qualify for transfer from Labor or Coal Handling to 
an “inside” job by passing two tests—the Wonderlic Personnel Test, which pur- 
ports to measure general intelligence, and the Bennett Mechanical Compre- 
hension Test. Neither was directed or intended to measure the ability to learn to 
perform a particular job or category of jobs. The requisite scores used for both 
initial hiring and transfer approximated the national median for high school 
graduates.? l MP dO | 

The District Court had found that while the Company previously followed à 
policy of overt racial discrimination in a period prior to the Act, such conduct 
had ceased. The District Court also concluded that Title VII was intended to be 
prospective only and, consequently, the impact of prior inequities was beyond the 
reach of corrective action authorized by the Act. 

The Court of Appeals was confronted with a question of first impression, as 
are we, concerning the meaning of Title VII. After careful analysis a majority of 
that court concluded that a subjective test of the employer’s intent should govern, 
particularly in a close case, and that in this case there was no showing of a 
discriminatory purpose in the adoption of the diploma and test requirements. 
On this basis, the Court of Appeals concluded there was no violation of the Act. 

The Court of Appeals reversed the District Court in part, rejecting the holding 
that residual discrimination arising from prior employment practices was insu- 
lated from remedial action.* The Court of Appeals noted, however, that the Dis- 


? A Negro was first assigned to a job in an operating department in August 1966, five 
monthe after charges, had been filed with the Egnal Employment Opportunity Commission. 
The employee, a high school graduate who had begun in the Labor Department in 1953, 
was promoted. to a job in the Coal Handling Department. . 

3 The test standards are thus more stringent than the high school requirement, since 
they would screen out approximately half of all high school graduates. 

*The Court of Appeals ruled that Negroes employed in the Labor. Department at a time 
when there was no high school or test requjrement for entrance into the higher paying 
departments could not.now be made subject to those requirements, since whites hired con- 
temporaneously into those departments were never subject to them. The Court of Appeals 
also required that the seniority rights of those Negroes be measured on a plantwide, 
rather than a departmental. basis. However, the Court of Appeals denied relief to the 
Negro employees without & high school education or its equivalent who were hired into 
the Labor Department after institution of the educational requirement, 
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trict Court was correct in its conclusion that there was no showing of a racial 
purpose or invidious intent in the adoption of the high school diploma requirement 
or general intelligence test and that these standards had been applied fairly to 
whites and Negroes alike. It held that, in the absence of a discriminatory purpose, 
use of such requirements was permitted by the Act. In so doing, the Court of 
Appeals rejected the claim that because these two requirements operated to 
render ineligible a markedly disproportionate number of Negroes, they were 
unlawful under Title VII unless shown to be job related. We granted the writ 
on these claims, 399 U.S. 926. 

The objective of Congress in the enactment of Title VII is plain from the 
language of the statute. It was to achieve equality of employment opportunities 
and remove barriers that have operated in the past to favor an identifiable group 
of white employees over other employees. Under the Act, practices, procedures, 
or tests neutral on their face, and even neutral in terms of intent, cannot be 
maintained if they operate to "freeze" the status quo of prior discriminatory 
employment practices. 

The Court of Appeals! opinion, and the partial dissent, agreed that, on the 
record in the present case, “Whites register far better on the Company's alterna- 
tive requirements" than Negroes. 420 F. 2d 1225, 1239 n. 6. This consequence 
would appear to be directly traceable to race. Basic intelligence must have the 
means of articulation to manifest itself fairly in a testing process. Because they 
are Negroes, petitioners have long received inferior education in segregated 
schools and his Court expressly recognized these differences in Gaston County v. 
United States, 395 U.S. 285 (1969). There because of the inferior education re- 
ceived by Negroes in North Carolina, this Court barred the institution of a literacy 
test for voter registration on the ground that the test would abridge the right to 
vote indirectly on account of race. Congress did not intend by Title VII, however, 
to guarantee a job to every person regardless of qualifications. In short, the Act 
does not command that any person be hired simply because he was formerly the 
subject of discrimination, or because he is a member of a minority group. Dis- 
criminatory preference for any group, minority or majority, is precisely and only 
what Congress has proscribed. What is required by Congress is the removal of 
artificial, arbitrary, and unnecessary barriers to employment when the barriers 
operate invidiously to discriminate on the basis of racial or other impermissible 
classification. 

Congress has now provided that tests or criteria for employment or promotion 
may not provide equality of opportunity merely in the sense. of the fabled offer 
of milk to the stork and the fox. On the contrary, Congress has now required that 
the posture and condition of the job-seeker be taken into account. It has—to resort 
again to the fable—provided that the vessel in which the milk is. proffered be one 
all seekers can use. The Act proscribes not only overt discrimination but also 
practices that are fair in form, but discriminatory in operation. The touchstone 
is business necessity. If an employment practice which operates to exclude Negroes 
cannot be shown to be related to job performance, the practice is prohibited. 

On the record before us, neither the high school completion requirement nor the 
general intelligence test is shown to bear a demonstrable relationship to Successful 
performance of the jobs for which it was used. Both were adopted, as the Court of 
Appeals noted, without meaningful study of their relationship to job-performance 
ability. Rather, a vice president of the Company testified. the requirements were 
instituted on the Company's judgment that they generally would. improve the 
overall quality of the work force. 

The evidence, however, shows that employees who have not completed high 
school or taken. the tests have continued to perform satisfactorly and. make 
progress in departments for which the high school and test criteria are now used.” 
The promotion record of present employees who would not be able to meet the new 


& One member of that M disagreed with this aspect of the decision, maintaining, as 
do the petitioners in this Court, that Title VII prohibits: the use of employment criteria 
that operate in a racially exclusionary fashion and do not menune skills or: ‘abilities nec- 
essary to performance of the jobs for which those eriteria are used. 

6 In North Carolina, 1960 census statistics show that, while ia of white males had 
completed high school, only 12% of Negro males had.done so. U.S. Bureau. of the Census, 
U.S. Census of Population : 1960, Vol. 1, Characteristics of the Population, pt. 35, Table 47. 

Similarly, with respect to standardized tests, the EEOC in one case found that use of a 
battery of tests, including the Wonderlic and Bennett tests used by the Company in the 
instant case, resulted in 58% of whites passing the tests. as compared MOIS only 6% of 
the blacks. Decision of EEOC, CCH Empl. Prac. Guide, 1 17,304.53 (Dec. 2 , 1966). See also 
Decision of EEOC 70-552, CCH Empl. Prac. Guide, q 6139 (Feb. 19, 1970). 

7T For example, between July 2, 1965, and November 14, 1960, the percentage of white 
employees who were promoted ‘put who were not high school graduates was nearly 
identical to the percentage of nongraduates in the entire white work force. 
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criteria thus suggests the possibility that the requirements may not be needed for 
the limited purpose of preserving the avowed policy of advancement within the 
Company. In the context of this case, it is unnecessary to reach the question 
whether testing. requirements that take.into account capability for the next 
sueceeding position or related future promotion might be utilized upon a showing 
that such long-range requirements fulfill a genuine business need. In the present 
case the Company has made no such showing. . : 

The Court of Appeals held that the Company had adopted the diploma and test. 
requirements without any “intention to discriminate against Negro employees.” 
420 F. 2d, at 1232. We do not suggest that either the District Court or the Court 
of Appeals erred in examining the employer's intent; but good intent or absence 
of discriminatory intent does not redeem employment. procedures or testing 
mechanisms that operate as “built-in headwinds” for minority groups and are 
unrelated to measuring job capability. . 

'The. Company’ s lack of discriminatory intent is suggested by special efforts to 
help the undereducated employees through Company financing of two-thirds the 
cost of tuition for high school training. Bnt Congress directed the thrust of the Act 
to the consequences of employment -practices, not simply the motivation. More 
than that, Congress has placed on the employer the burden. of showing that any 
given requirement must have a manifest relationship to the employment. in 
question. ; 

The facts of this case demonstrate the inadequacy of broad and general testing 
devices as well as the infirmity of using diplomas or degrees as fixed measures of 
capability. History is filled with examples of men and women who rendered highly 
effective performance without. the. conventional badges of accomplishment in 
terms of certificates, diplomas, or degrees. Diplomas and tests.are useful servants, 
but Congress has mandated the commonsence proposition that they are not be 
become masters of reality. 

The Company contends that its general intelligence tests are specifically per- 


mitted by $ 703(h) of the Act.?. That section authorizes the use of “any profes- 
sionally developed ability test” that is not “designed, intended or used to dis- 
criminate because of race . . . .” (Emphasis added.) 


The Equal Employment Opportunity Commission, having enforcement respon- 
sibility, has issued guidelines interpreting $7%03(h) to permit only the use 
of job-related tests.’ The administrative interpretation of the Act by the enforcing 
agency is entitled to great deference. See, e. g., United States v. City of Chicago, 
400 U. S. 8 (1970) ; Udall v. Tallman, 380 U. S. 1 (1965) ; Power Reactor Co. v. 
Electricians, 361 U. S. 396 (1961). Since the Act and ‘its legislative history 
support the Commission’s construction, this affords good reason to treat the 
guidelines as expressing the will of Congress. 

Section 703(h) was not contained in the House version of the Civil Rights 
Act but was added in.the Senate during extended debate. For a period, debate 
revolved around claims that the bill as proposed would prohibit all testing and 
force employers to hire unqualified persons simply because they were part of 
a group formerly subject to job discrimination.” Proponents of Title VII sought 


8 Section 703(h) applies ento to tests. It has no applicability to the high school 
diploma requirement. 

EEOC Guidelines on Employment Testing Procedures, issued August 24, 1966. provide : : 

“the Commission accordingly interprets ‘professionally developed ability test’ to mean a 
test which fairly measures the knowledge or skills required by the particular job or class. 
of jobs which the applicant seeks, or which fairly affords the emplover a chance to measure 
the applicant’s ability to perform a particular job or class of jobs. The fact that a test was 
prepared by an individual or organization claiming caper tias in test preparation does not, 
without more, justify its use within the meaning of Title VII.” 

The EEOC > position has been elaborated in the new Guidelines on Em loyée Selection 
Procedures, 20 CFR § 1607, 35 Fed. Reg. 12333 (Aug. 1, 1970). These guidelines demand 
that employers using tests ‘have available “data. demonstrating that ‘the test is predictive 
of or significantly correlated with important elements of work behavior which comprise 
d el de n to the job or Jobs for which.candidates are being evaluated." Id., at 

10 The congressional discussion was prompted by the decision of a hearing examiner for 
the Illinois Fair Employment Commission in Myart v. Motorola Co. (The decision is 
reprinted at 110 Cong. Rec. 5662.) That case suggested that standardized tests on which 

whites performed better than Negroes could never be used. The decision was taken to 
Mena that such tests could never _be justified even if the needs of the business required 
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throughout the debate to assure the critics that the Act would havé"no effect 
on job-related tests. Senators Case of New Jersey and Clark of Pennsylvania, 
comanagers of the bill on the Senate floor, issued.a memorandum explaining 
that the proposed Title VII "expressly protects the employer's right to insist that 
any prospetcive applicant, Negro or white, must meet the applicable job qualifi- 
cations. Indeed, the very purpose of Title VII is to promote hiring on the basis of 
job qualifications, rather than on the basis of race or color.” 110 Cong. Rec. 7247." 
(Emphasis added.) Despite these assurances, Senator Tower of Texas introduced 
an amendment authorizing “professionally developed ability tests." Proponents 
of Title VII opposed the amendment because, as written, it would permit an 
employer to give any test, “whether it was a good test or not, so long as it was 
professionally designed. Discrimination could actually exist under the guise of 
compliance with the statute." 110 Cong. Rec. 13504 (remarks of Sen..Case). 

The amendment was defeated and two days later Senator Tower offered a 
substitute amendment which was adopted verbatim and is now the testing 
provision of $ 708(h). Speaking for the supporters of Title. VII, Senator 
Humphrey, who had vigorously opposed the first amendment, endorsed the 
substitute amendment, stating: “Senators on. both sides of the aisle who were 
deeply interested in title VII have examined the text of this amendment and 
have found it to be in accord with the intent and purpose of that title.” 110 
Cong. Rec. 13724, The amendment was then adopted." From the sum of the 
legislative history relevant in this ease, the conclusion is inescapable that the 
EEOC’s construction of $ 708 (h) to require that employment tests be job related 
comports with congressional intent. 

Nothing in the Act precludes the use of testing or measuring procedures; 
obviously they are useful. What Congress has forbidden is giving these devices 
and mechanisms controlling force unless they are demonstrably a reasonable 
measure of job performance. Congress has not commanded that the less qualified 
be preferred over the better qualified simply because of minority origins. Far 
from disparaging job qualifications as such, Congress has made such qualifications 
the controlling factor, so that race, religion, nationality. and sex become irrelevant. 
What Congress has commanded is that any tests used must measure the person 
for the job and not the person in the abstract. 2M 

The judgment of the Court of Appeals is, as to that portion of the judgment 
appealed from, reversed. 

Mr. JusricE BRENNAN took no part in the consideration or decision of this 
case. ij | 


them. A number of Senators feared that Title VII might produce & similar result. See 
remarks of Senators Ervin, 110 Cong. Rec. 5614-5616 ; Smathers, id., at 5999-6000 : Hol- 
land, id., at 7012-7013; Hill, id., at 8447; Tower, id., at 9024; Talmadge, id., at 9025— 
9026 ; Fulbright, id., at 9599-9600 ; and Ellender, id., at 9600. l 

1 The Court of Appeals majority, in finding no requirement in Title VII that employment 
tests be job related, relied in part on a quotation from an earlier Clark-Case interpretative 
memorandum addressed to the question of the constitutionality of Title VII. ‘fhe Senators 
said in that memorandum : . ) 

“There is no requirement in title VII that employers abandon bona fide qualincation tests 
where, because of differences in background and education, members of some groups are 
able to perform better on these tests than members of other groups. An employer may set 
his qualifieations as high as he likes, he may test to determine which applicants have 
these qualifications, and he may hire, assign, and promote on the basis of test perform- 
ance." 110 Cong. Rec. 7213. 

However, nothing there stated conflicts with the later memorandum dealing specifically 
with the debate over employer testing, 110 Cong. Rec. 7247 (quoted from in the text above), 
in which Senators Clark and Case explained that tests: which measure ‘applicable job 

ualifieations" are permissible under Title VII. In the earlier memorandum Clark and 

ase assured the Senate that employers were not to be prohibited from using tests that 
determine qualifications. Certainly a reasonable interpretation of what the Senators meant, 
in light of the subsequent memorandum directed specifically at employer testing, was that 
nothing in the Act prevents employers from requiring that applicants be fit for the job. 

12 Senator Tower's original amendment provided in part that a test would be permissible 
"jf . . . in the case of any individual who is seeking employment with such employer, 
such test is designed to determine or predict whether such individual is suitable or train- 
able with respect to his employment in the particular business or enterprise involved. . . ." 
110 Cong. Rec. 13492. This language indicates that Senator Tower’s aim was simply to 
make certain that job-related tests would be permitted. The opposition to the amendment 
was based on its loose wording which the proponents of Title VII feared’ would be 
susceptible of misinterpretation. The final amendment, which was acceptable to all sides, 
could hardly have required less of a job relation than the first. 
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Boston M. CHANCE, Louis C. MERCADO ET Ab., PLAINTIFFS-APPELLEES, 
Vv. 
The BOARD OF EXAMINERS, DEFENDANT-APPELLANT, 


and 


The BOARD OF EDUCATION OF THE CITY OF NEW YORK ET AL., DEFENDANTS, 
No. 464, Docket 71-2021. 


(United States Court of Appeals, Second Circuit. Argued February 15, 1972. 
Decided April 5, 1972.) 


Appeal from order of the United States District Court for the Southern 
District of New York, Walter R. Mansfield, J., 330 F.Supp. 203, entered pursuant 
to plaintiffs’ motion for preliminary injunction restraining school officials from 
conducting further examinations for supervisory positions in city school system 
and from using such examinations as basis for selecting supervisors. The Court 
of Appeals, Feinberg, Circuit Judge, held that evidence in action seeking to 
enjoin use of examinations prescribed and administered by state board of exam- 
iners to candidates seeking licenses for permanent appointment to supervisory 
positions in school system was sufficient to establish prima facie case of invidious 
de facto discrimination which was not justified by examining board and war- 
ranted issuance of preliminary injunction. 

Affirmed. 


1. Schools and school districts Q—2133.4 


In determining whether examinations prescribed and administered by city 
board of examiners to candidates seeking licenses for permanent appointment 
to supervisory positions discriminated against Blacks and Puerto Ricans, court’s 
consideration of surveys from other metropolitan areas not having such examina- 
tions and showing higher percentage of Blac kand Puerto Rican supervisory 
personnel was not error. 42 U.S.C.A. $$ 1981, 1983; Const.N.Y. art. 5, $6; 
Education Law N.Y. $$ 2569, subd. 1, 2573, subd. 10, 2590-j, subd. 3(a) (1). 


2. Civil Rights $213.14 


Trial court's finding that examination prescribed and administered by city 
board of examiners to candidate seeking licenses for permanent appointment to 
supervisory school positions had racially discriminatory effect was not error. 
42 U.S.C.A. $$ 1981, 1983 ;. Const.N.Y. art. 5, §6; Education Law N.Y. $$ 2569, 
subd. 1, 2573, subd. 10, 2590—j. subd. 3(a) (1). 


3. Schools and school districts $—9133.4 | 


Trial court’s finding that examination prescribed and administered by city 
board of examiners to candidates seeking licenses for permanent appointment 
to supervisory school positions was not shown to be job related was not error. 


4. Civil Rights G9.13 


If examinations prescribed and administered by city board of examiners to 
eandidates seeking licenses for permanent appointment to supervisory school 
positions resulted in racial discrimination, racial impact, even if unintended. 
was invidious de facto classification that could not be ignored in absence of 
state showing that classification was justified by legitimate state considerations. 
42 U.S.C.A. $$ 1981, 1983; Const. N.Y. art. 5, $6; Education Law N.Y. $$ 2659, 
subd. 1, 2573, subd. 10, 2590—j, subd. 3(a) (1). 


9. Civil Rights 213.13 (3) 


Evidence in action seeking to enjoin use of examinations prescribed and ad- 
ministered by state board of examiners to candidates seeking licenses for per- 
manent appointment to supervisory positions in school system was sufficient to 
establish prima facie case of invidious de facto discrimination which shifted 
burden to examining board to justify use of test. 42 U.S.C.A. $$ 1981, 1983; 
Const.N.Y. art. 5, $6; Education Law N.Y. $8 2569, subd. 1, 2573, subd. 10, 
2590—j, subd. 3(a) (1). | 


6. Civil Rights Gz» 13.13(3) 


Evidence in action seeking to enjoin use of examinations prescribed and 
administered by state board of examiners to candidates seeking licenses for 
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permanent appointment to supervisory positions in school system was sufficient 
to establish prima facie case of invidious de facto discrimination which was 
not justified by examining board and warranted issuance of preliminary injunc- 
tion. 42 U.S.C.A. $$ 1981, 1983; Const.N.Y. art. 5, $6; Education Law N.Y. 
$8 2569, subd. 1, 2573, subd. 10, 2590-j, subd. 3 (a) (1). 


Saul Z. Cohen, New York City (Kaye, Scholer, Fierman, Hays & Handler, 
Mark A. Jacoby, Richard E. Hershenson, New York City, on the brief), for 
defendant-appellant. 

Elizabeth B. DuBois, New York City (Jack Greenberg, Jonathan Shapiro, 
eke Cooper, Michael O. Finkelstein, New York City, on the brief) , for plaintiffs- 
appellees. 

Charles Wiener, Brooklyn, N.Y., pro se, amicus curiae. 

Oscar Gottlieb, Brooklyn, N.Y., pro se, amicus curiae. 

Frankle & Greenwald, Max H. Frankle, Leonard Greenwald, New York City, 
for amicus curiae Council of Supervisors and Administrators of the City of 
New York, Local 1, School Administrators and Supervisors Organizing Com- 
mittee, AFL-CIO. 

Willkie, Farr & Gallagher, Kenneth J. Bialkin, Jack H. Halperin, Arnold 
Forster, Paul Hartman, New York City, for amici curiae Anti-Defamation League 
of B’nai Brith, Council of Jewish Organizations in Civil Service, Inc., and the 
Catholic Teachers Assn. of the Diocese of Brooklyn. 

Eugene M. Kaufman, Stephen A. Perelson, New York City, for amicus curiae 
United Federation of Teachers, Local 2, A.F.T., AFL-CIO. 

Burton K. Gordon, Golenbock & Barell, Leonard W. Wagman, Arthur M. 
Handler, Arlene R. Silverman, New York City, for amicus curiae Public Educa- 
tion Assn. 

Charles McCready Pratt, Jose A. Cabranes, New York City, for amicus curiae 
Aspira of America, Inc. 

Robert D. Joffe, R. John Cooper, New York City, for amicus curiae New York 
Assn. of Black Educators. 

Before FEINBERG and TIMBERS, Circuit Judges, and THOMSEN, District 
Judge.* 

FEINBERG, Circuit Judge: 

Defendant Board of Examiners of the City of New York appeals from a 
preliminary injunction granted by Walter R. Mansfield, J., in the United States 
District Court for the Southern District of New York at the instance of plaintiffs 
Boston M. Chance and Louis C. Mercado, suing on behalf of themselves and 
others similarly situated. The named plaintiffs, who are respectively black and 
Puerto Riean, sued the Board of Examiners under federal civil rights laws, 42 
U.S.C. $$ 1981, 1983. Plaintiffs claimed that competitive examinations given by 
the Board to those seeking permanent appointment to supervisory positions in 
the City’s schools discriminated against blacks and Puerto Ricans and violated 
the Equal Protection Clause of the fourteenth amendment? Judge Mansfield, 
after making extensive findings of fact, found sufficient merit in plaintiffs’ case 
to preliminarily enjoin the Board from using the examinations. The judge wrote 
two opinions, one in July 1971, reported at 330 F.Supp. 208 (1971), and the 
other, an unpublished Memorandum, in September 1971. A preliminary injunction 
was entered shortly thereafter. In February 1972, we heard the appeal, after 
receiving a sizable number of amicus briefs because of the sensitive nature 
of the issues raised, the effect of their resolution on the contending parties, and 
the understandable intensity with which positions have been taken. Despite 
the extensive—and in some instances emotional—briefing and argument, the 
ultimate issues before us are simple to state: Were Judge Mansfield’s findings of. 
fact clearly erroneous, and did he commit any errors of law? We discuss the 
issues of fact in Parts II and III of this opinion and the questions of law in 


*Of the District of Maryland, sitting by designation. 
: 1Judge Mansfield heard the case as a district judge and, after er appointment to the circuit 
court, was designated to sit on the district court to complete. this phase of the case. 

"2 Sfx other named plaintiffs were added in an amended complaint: filed in February 1971. 
At the time of Judge Mansfield's decision in July 1971, decision was reserved on plaintiff's 
motion to have the action designated as a class action under Fed.R.Civ.P. 23. 

3 Plaintiffs also claimed violations of Art. 5, § 6 of the New York State Constitution 
(McKinney, 1969) and $$ D do (a) (1), 2569 ( 1), 2573 (10) of the New York Education 
Law (MeKinney's Consol. Law c. 1970). The district court did not pass on these claims 
and they are not at issue before da 
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Parts IV and Ve: ee Ome the answer to both basic aues anno in. me cea 


we ud 
i I 


The appears comes to us in an unusual posture, Since plaintiffs attacked the 
method used to fill supervisory positions in the school system of the City of New 
York, one would surmise that their primary.opposition would come from those in 
charge of that system, the Board of Education of the City of New York and its 
Chancellor, Harvey B. Scribner,‘ both named as defendants in this action. How- 
ever, although the Board of Education appeared below, it did not aetively oppose 
the motion for a preliminary injunction and has not appealed from the district 
court’s order. The Chaneellor has done even less. Ina memorandum to the Board 
of Edueation, quoted by Judge Mansfield in his opinion, Mr. Seribner stated that 
to defend against plaintiff's case. 

would require that I both violate my own proféssional beliefs and defend a 
system of personnel selection and promotion which I no longer believe to be 
workable. 
330 F.Supp. at 219-220. The Board of Examiners, however, vigorously opposed 
plaintiffs’ motion in the trial court and has appealed. Supported by some of the 
amici,’ it offers a number of arguments why the district court's order should be 
reversed. Before examining them, we. will briefly recite the facts as found by 
Judge Mansfield or as they appear in the record. 

To obtain a permanent supervisory job in the New York City school er an 
applicant must not only meet State requirements but also obtain a City license. 
This dual qualification is in effect in New York State only in. Buffalo and New 
York City; elsewhere in the State, certification by State authorities alone is 
enough. Moreover, only the New York City School District maintains a Board of 
Examiners. The Board of Examiners was established by the State legislature 
near the turn of the century as an independent body to conduct examinations to 
be used in selecting New York City school system professional personnel. The 
Board of Education and the Chancellor prescribe the minimum education and 
experience requirements for Supervisors, but the Board of Examiners prepares 
and administers the examinations. The examination process itself may take as 
long as two years to complete. If a candidate successfully completes the examina- 
tion, his name is placed on a list of those eligible for the particular supervisory 
post ; he may then be selected by an appropriate school governing authority to fill 
an open position for which he is certified. If he is not appointed within four years 
after being placed on the list, his name is dropped and will not be re-listed until he 
again passes the examination. 

For many hopefuls, the stumbling block to a permanent supervisory position 
has been the examination prepared by defendant Board of Examiners. That is 
true for plaintiffs Chance and Mercado, who have necessary State certificates and 
who meet the educational and experience requirements established by the City 
Board of Education. Chance has been employed in the New York City public 
school system for 15 years, Mercado for 12. They are now serving as acting prin- 
cipals of elementary schools in New York City, selected for those positions by 
their local community school boards. Unless they pass the Board’s examination, 
however, they are foreclosed from being appointed permanent principals. They 
brought this suit to challenge that obstacle as racially discriminatory and, there- 
fore, unconstitutional. 

Before reaching the merits of plaintiffs’ claim, the district court ordered the 
parties to develop a survey procedure to determine comparative pass rates of the 
different ethnic groups who had taken various supervisory examinations in recent 
years. The Survey was completed and is described more fully below. Despite the 
splendidly motivated genesis of the Board of Examiners, its examinations, ac- 


v. Pa Scribner is also the Chief Administrator of the School District of the City of New 


5 The following have submitted amicus briefs in opposition to the district court's order : 
United Federation of Teachers, Local 2, American Federation of Teachers, AFL-CIO; 
Council of Supervisors and Administrators of the City of New York, Local 1, School 
Administrators and Supervisors Organizing Committee, AFL-CIO; Anti-Defamation 
League of B'nai B’rith: Council of Jewish Organizations in Civil Service, Inc. ; Catholic 
Teachers Association of the Diocese of Brooklyn; Oscar Gottlieb; and Charles Wiener. 
Amici in support of the district court decision are: Public Education Association ; Aspira 
of America, Inc. : and New York Association of Black Educators. 

6 The Board was 

designed to do away with the abuses, real or supposed, arising from the appointment 
and promotion of teachers in the several parts of the city on a basis of social and 
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«oramg to the district court, have led to unintentional racial diserimination. After 
receiving extensive statistical evidence, Judge Mansfield feund that : 

[T]he examinations prepared and administered by the Board of Examiners 
for the licensing of supervisory personnel, such as Principals and Assistant 

. Principals, have the de facto effect of discriminating significantly and sub- 
stantially against Black and Puerto Rican applicants. 

330 F.Supv. at 223. The judge further found: 

Such a discriminatory impact is constitutionally suspect and places: the 
burden.on the Board to show that the examinations can be justified a8 neces- 
sary to obtain Principals, Assistant Principals and supervisors possessing 
the skills and qualifications required for successful performance of the duties 
of these positions. The Board has failed to meet this burden. 

. Id. Because he believed that there was a strong likelihood that plaintiffs would 
ultimately prevail on the merits at trial and that the balance of the equities 
rested with plaintiffs, the judge enjoined any further examinations and licensing 
based upon previous examinations until “determination” of the action or until 
the Board of Examiners had satisfactorily revised its examination procedures. 


II 


Arguing that the injunction now in effect should be reversed, defendant Board 
of Examiners raises a number of issues on appeal, some primarily factual, others 
questions of law. In the former category, the Board claims that the statistics 
before the trial judge had little probative value and were used by him improperly 
and that the judge's finding that the Board's supervisory examinations were not 
job-related. was clearly erroneous. In opposing plaintiffs! motion for injunctive 
relief in the district court, the Board itself had argued that:  - 

If statistics have any relevancy in determining the claim of discrimination, 
the only meaningful Statistic would be a comparison of the pass-fail ratio of 
[whites with those of] black and Puerto Rican applicants.” 

AS already indicated, the court thereafter ordered the parties to: develop a Survey 
to: determine comparative pass rates of different ethnic groups in recent years. 
The Survey took several months to complete and covered 50 supervisory examina- 
tions given during the last seven years, involving approximately 6,000 applicants. 
After both sides submitted affidavits of experts and briefs, there was an eviden- 
tiary hearing direeted to the relevance and significance of the tabulations. The 
parties were then given a further opportunity to present evidence on the issue of 
job-relatedness. The record shows that the trial judge in the early stages of the 
case was skeptical of plaintiffs' ability to prove their claims, and thereafter pro- 
eeeded cautiously, thoroughly and fairly before making any findings of fact. It is 
.against that background that defendant's attack on his factual findings: must be 
considered. 

. The distr ict judge read the Survey to show that white candidates passed 'the 
various supervisory examinations, considered together, “at almost 11% times the 
rate of Black and Puerto Rican candidates.” 330 F. Supp. at 210. The court, how- 
ever, found even more significant the fact that: 

[W]hite candidates passed the examination for Sis ARE Principal of Junior 

High School at almost double the rate of Black and Puerto Rican candidates, 

. and passed the examinations for Assistant Principal of Day Elementary 
School at a rate one-third greater than Black and Puerto Rican candidates. 

I d. The statistics for the latter two examinations were thought particularly 
significant “because they were taken by far more candidates than those taking 
any other examinations conducted in at least the last seven years,” and “because 

. the assistant principalship has traditionally. been the route to and prerequisite 
for the most important supervisory position, Principal" Jd. The judge reasoned 
that these examinations for assistant principal. sereered minority applicants out 
ofa chance to become full principals, thus in effeet, magnifying the overall.sta- 
tistical differences between white and non-white pass-faél. rates. 330 F:Supp. at 
. 210-211. The court also relied on other: Statisties; men showed that. cities; xot 


religious favoritism and of political patronage, and. S place the appointment: and 
promotion of teachers purely .on a competitive basis of mer di 
Affidavit of defendant Examiner Gertrude E. Unser, dated Oct. 28, 1970, quoting 1923 
statement of Superintendent of Schools, William Ettinger 

7 Affidavit of defendant Examiner Jay E. Greene, dated Oct. 26, 1970. 

8 The judge also pointed to other statistical evidence found An. the . ‘Survey ; e Z, .on six 
examinations taken ‘by a minimum of 18 cahüidates fram white and non-white - groups, 
the percentages of the former passing were from 9%. to.” 8% higher than those of. the 
tatter. 380 F.Supp. at 213. 
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using New York's system of examinations had a startlingly higher percentage of 
blacks and Puerto Ricans in supervisory positions: 


Total Percent Percent 

. number of Percent Puerto black and 

City principals black Rican X Puerto Rican 
Detroit. Sa eo etl ae Gen Sa ete ad ce Mrd 281 LOU? quem 16.7 
Phitadelphia_..........-...2-22-2 222 Llc eee 267 16:27 «2: E 16.7 
bon] ccc Cx UIN A A eee ae ee cares oaks 
E "C 479 S eee ce oes 6.9 
NOW Yotk- oco oc ue cna A rude muni dr 862 1.3 1 1.4 
Tota! number Percent a Y FPercent 

of asstistant Percent Puerto! f" black and 

City principals black Rican Puerto Rican 

DOU ON AA e endah 360 24.7 2 24.9 
Philadelphia. ccc Lc eee 225 B70 ERE 37.0 
Los Angelos. ecu ae ekki mca mcs 1, 012 8.0 1.7 . 9.7 
Chicago 5o ¿ca ata dude is 74 3A. A ois 32.5 
New: York conan c euet ete cta esce ne sees 1, 610 7.0 2 7.2 


330 F.Supp. at 213. Thus, the percentages of New York City black and Puerto 
Rican principals and assistant principals (1.4% and 7.2%) were found to be 
substantially below those percentages for other large city school systems. The 
percentage of black and Puerto Rican principals in Detroit and Philadelphia 
(16.7%), for example, was 12 times higher than that in New York (1.4%). 

[1] Appellant Board offers a number of arguments challenging the court's use 
of these statistics. Focussing on the Survey, the Board claims that the pass rates 
for the racial groupings of candidates were not eomparable because the black 
and Puerto Rican group was a disproportionately large percentage of the eligi- 
bility pool for that group and. therefore, included more less competent candidates 
than did the white group of applicants. This was apparently not the position the 
Board urged below, nor was substantial evidence introduced bearing on the 
assumptions upon which the argument is based. Absent such evidence, we would 
not say that the trial judge could not regard the respective pass rates as probative 
of discrimination. The Board also argues that the results of examinations: for 
many different jobs could not be lumped together for purposes of analysis. How- 
.ever, plaintiff’s expert testified that this was quite proper and the judge was 
entitled to rely on that evidence. The Board also claims that the eourt erred 
in relying on comparative pass rates for all applicants instead of eliminating 
those who withdrew before completing the entire examination process. Here, too, 
the record eontains expert evidence supporting the court's method. The Board 
also argues that the statisties are meaningless because the samples were not 
random but were self-selected since examinations were taken by individual 
choice. As we have already indicated, the trial judge had sufficient evidence 
before him to use the Survey statistics as he did. 

The Board further objects to the court's findings that examinations for assist- 
ant principal in effect serve to sereen out minority candidates from becoming 
principals and thus magnify the discriminatory impact of the examination 
system. This conclusion was based on the court’s understanding that “the assistant 
principalship has traditionally been the route to and prerequisite for the most 
important supervisory position, Principal.” 330 F.Supp. at 210. Relying on a 
September 1970 “Examination Announcement” for the November 1970 examin- 
tion given for Principal of a Day Elementary School, the Board claims that the 
court misunderstood the requirements for becoming a principal? The Board also 
argues that the supposed cumulative diseriminatory effect is shown to be spurious 
by the pass-fail data on the 1970 elementary school principal examination. Accord- 
ing to the Board, the pass-fail rate of black and Puerto Rican candidates on that 
examination was substantially higher than in the past and was comparable to 
the rate for the white group of candidates. As to the former argument, it is 
enough to point out that the trial court stated that the position of assistant prin- 
cipal was the traditional “route to and prerequisite for" becoming a principal. 


®The Board claims that in 1970, the “eligibility requirements for examination and 
licensing as an elementary school principal require only one year's experlence in any super- 
o position (acting or regular) or a college-supervised internship.” Appellant's brief 
a A 


n 445 


From our reading of the record, this appears to be an aceurate statement for 
the period covered by the Survey. That the eligibility requirements for the 1910 
examination were more liberal than in the past does not undermine the court's 
reasoning. As to the relevance of the Board's pass-fail statistics derived from 
the 1970 examination for principals, the data was produced after the district 
judge's.decision in July 1971, and was rejected by him in his September memoran- 
dum on the grounds that the information was incomplete and that plaintiffs 
had not had an opportunity to eross-examine or to gather all relevant facts 
regarding that examination." ni | mE 

Finally, the Board claims that the comparison of the percentages of black 
and Puerto Rican principals and assistant principals in New York City with 
the percentages in the four other largest school systems in the country is invalid’ 
because until recently at least the New York City education and experience 
eligibility requirements were higher than those in other cities. Thus, the Board 
argues, the smaller percentage of black and Puerto Rican supervisors in New 
York City was due to those requirements rather than to the examinations. But, 
regardless of wbat light this may throw upon the validity of the education and 
experienee requirements, it still does not follow that the comparison is wholly 
invalid. The inference was open to the trial judge on the record before him that 
the difference in the percentages in the large cities was due to the type of exami- 
nation apparently given only in New York. 

[2] The last argument points up the crucial nature of the fact finding process 
in a ease like this. After all the technical statistical jargon like “one tail" or 
"two tail” tests and “Chi-Square Test (Yates-corrected)” as well as the less 
esoterie numbers and percentages were placed before the trial judge, it was his 
job to resolve the issues. Tliroughout the briefs of the Board and its supporters 
runs the argument that other reasons. can be inferred from the record for the 
eomparatively low numbers of blacks and Puerto Ricans in supervisory posi- 
tions. That may very well be true. But the question before us is whether the 
trial judge on the record before him was required to accept those inferences, and 
it is quite clear that he was not. In sum, while not all of us might have made 
the same factual inferences of racially discriminatory effect from the statistical 
evidence, both documentary and oral, before the court, none of us can say with 
the firm conviction required that those factual findings were mistaken. See 
United States v, United States Gypsum Co,, 333 U.S. 364, 395, 68 S.Ct. 788, 92 
L.Ed. 1147 (1948). | 

2 III 


The parties agree that the case did not end with the district court's finding 
that the examinations prepared and administered by the Board significantly and 
substantially discriminated against black and Puerto Rican applicants. The dis- 
trict court pointed out that “the existence of such discrimination, standing alone, 
would not necessarily entitle plaintiffs to relief." 330 F.Supp. at 214. The further 
question was whether the examinations could be “validated as relevant to the 
requirements of the positions for which they are given, i.e, whether they are 
‘job related.'" Id. On that issue the court first held that the Board had the 
burden of making a "strong showing" that the tests were in fact job-related ; 
it then concluded that the burden was not met. The correctness of these rulings 
as well as the constitutional issues surrounding them are discussed in the fol- 
lowing section of this opinion. For the moment, however, we confine our attention 
to the court's factual finding that the examinations had not been validated. 

The district court pointed out that two generally accepted methods are used 
to determine whether a particular examination is job-related or reasonably con- 
structed to measure what it purports to measure. One is "content validation," 
which requires the examiners to demonstrate that they have formulated exami- 
nation questions and procedures based on an analysis of the job's requirements, 
usually determined through empirical studies conducted by experts. An exami- 
nation has content validity, then, if it elicits “from the candidate information 
that is relevant to the job for which it is given.” 330 F.Supp. at 216. The other 
method of evaluating job-relatedness is “predictive validation,” which requires 
a showing that there is a correlation between a candidate’s performance on the 


10 We note, without indicating a view, that the fact that the 1970 examination was 
changed in material respects, combined with the significant increase (asserted by appellant) 
in the pass rates of blacks and Puerto Ricans, arguably supports, rather than weakens, 
plaintiffs’ claim that the prior examinations had a substantial and significant racially 
discriminatory effect. 
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test and his actual performancéé on the job. Part of thé controversy in the trial 
court was over which of these was the better method for evaluating the Bourd’s 
examinations, Plaintiffs stressed "predictive validation” às the more relevant 
test; while. defendant argued that “content validation” was the more useful 
criterion. The district court did nót resolve thé-disptite * since it coneluded that 
the Board had failed to establish that examinations were “valid as to content, 


much less to predictiveness.” 330 F.Supp. at 219. | | : 

In reaching its finding the court hal to choose between conflicting. expert 
testimony covering the issue of job-relatedness. Defendant Board submitted 
affidavits of several respected leaders in the field of educational testing, who 
stated that on the information suppliéd them the Board was apparently follow- 
ing, testing methods that reasonably assured content valid examinations. The 
Board also introduced several research reports written by its staff members 
as..showing its efforts to insure job-relatednes$. Against this evidence plaintiffs 

Offered the affidavits of varioug experts who found thé Board's examinations 
lacking in validity, whether content or predictive. In making his finding the trial 
_judge obviously relied heavily on the expert evidence offered by plaintiffs. 
‘The judge noted that the “fatal weakness in the Boará's system” lies in its 
failure to actually implement the “techniques and procedures adopted in prin- 
-ciple and approved by independent experts.” Id. He further found that the 
Board's research reports were either ifrelevant to developing valid examina- 
“tions or were grossly inadequate for that ‘purpose. Finally, the court stated 
‘that its conclusion based of the expert testimony was "confirmed" by its own 
study. of some of the examinations. The trial judge seems to have felt that, at 
least from a layman’s perspective, the examinations placed more emphasis 
on measuring 4 candidate’s ability to memorize than on his ability to perform 
as a supervisor. It should be pointed out, however, that the district court’s 
finding of invalidity was limited to the written part of the examinations. The 
judge made “no finding as to the content validity of the oral examinations, 
standing alone." 330 F.Supp. at 222. The court also held that the evidence was 
insufficient to support a finding that the Board had failed to administer the 
examinations objectively. 

[3] The Board argues that the district court's finding that the written parts 
of. the examinations were not shown to be sufficiently job-related is clearly 
erroneous. It claims that the court unreasonably rejected the opinions of the 
Board’s experts and instead ignored the “plain import” of their testimohy, and 
improperly relied on irrelevant evidence and on the court’s own inexpert judg- 
ment. We are unpersuaded by these arguments. The justification for any written 
examination must at least be, as one plaintiffs’ experts pointed out, that using 
it.is better than drawing names out of a hat.” Staying with that perhaps over 
simple idea for a moment, the use of a test should achieve much more than that. 
Judge Mansfield found that the tests at issue here did not. One cannot read the 
documents submitted by plaintiffs without experiencing great doubt over whether 
a lower score on the Board's examinations necéssarily meant poorer job qualifita- 
tions or without wondering whether the examinations tested anything other than 
the abilty to take a certain kind of test. The affidavits of plaintiffs’ main expert 
certainly suggest that familiarity with esoteric words, general cultural knowl- 
edge. expertise in current events and flawless English grainmar might have far 
less to do with excellent job performance as 4 supervisor than other qualities 
not adequately tested.“ The judge did not hold or even imply that tests should 
he so constructed that blacks and Puerto Ricans would have to do well. But hé 
did find that: | Er 

.. Although it has taken sóme steps towards securing content and predictive 

'. validity for the examinations and has been improving the examinations 

during the last two years, the Board has not in practice achieved the goals 

of constructing examination ptocedutes that are truly job-related. TE 
330 F.Supp. at 223, We cannot say that the judge erred. It is clear, df course, that 
he wás not required to accept the views of the Board's experts. In stim, what 


1 The court did note, however, that : pate, an e 
"' Predictive validity is of greater significance fü evaluating aptitude tests than pro- 
ficiency tests. Furthermore it often takes a long time to establish such validity. an 
.. even. then the evaluation depends upon the reliability and fairness of the fie 
.. ap?raisal of nerformance on the job. |. pae " EMG 
33^ F. Supp. at 216, . . ETE t qp (a d 
i Affida vit of Richard S. Barrett, dated Nov. 5, 1970. PA Ee "S WP 
¿We are aware. as appellant points out, that these objections might "ot apply with 
ernal force to the 1970 examination for principal. But for reasons given hofte, dde téxt at 
notes 9 and 10 supra, we do not regard that as undermining the court’s finding. 
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we said earlier applies here as well: While not all of us might have made the 
same factual finding on the question of job-relatedness as the district judge: 
did, his finding was 3 nol elearly wrong. 

IV 


We come, then, to the question whether the district court applied the proper- 
constitutional standards in reaching its conclusions that (1) plaintiffs made out. 
a prima facie case of racial discrimination, and (2) the Board, in turn, failed 
to meet its burden of demonstrating that the examinations are justified notwith- 
standing their discriminatory effect. 

[4] Concededly, this case does not involve intentionally discriminatory leg- 
islation, cf. Loving v. Virginia, 338 U.S. 1. 87 S.Ct. 1817, 18 L.Ed.2d 1010 (1967), 
or even & neutral legislative scheme applied in an intentionally discriminatory 
manner, see Yick Wo v. Hopkins, 118 U.S. 356, 6 S.Ct. 1064, 30 L.Ed. 220 (1886). 
Nonetheless, we do not believe that the protection afforded racial minorities:by 
the fourteenth amendment is exhausted by those two possibilities. As already 
indicated, the district court found that the Board's examinations have a signifi- 
cant and substantial discriminatory impact on blaek and Puerto Rican applicants. 
That harsh racial impact, even if unintended, amounts to an invidious de facto 
elassification that cannot be ignored or answered with a shrug. At the very 
least, the Constitution requires that state action spawning such a classifieation 
*be justified by legitimate state considerations." Abate v. Mundt, 403 U S. 182, 
185, 91 S.Ct. 1904, 1906, 29 L.Ed.2d 399 (1971). See Whitcomb v. Chavis, 403 U.S. 
124, 149—160, 91 S.Ct. 1858, 29 I.Ed.2d 363 (1971) ; United States ex rel Chestnut 
y. Criminal Ct. of the City of New York, 442, F.2d. 611, 618 (2d Cir.), cert. denied 
404 U.S. 856, 92 S.Ct. 111, 30 L.Ed.2d. 98 (1971). Kennedy Park Homes Ass'n v. 
City of Lackawanna, 436 F.2d 108, 114 (2d Cir. 1970), cert. denied, 401 U.S. 
1010, 91 S.Ct. 1256, 28 L.Ed.2d 546 (1971); Norwalk CORE v. Norwalk Rede- 
velopment Agency, 395 F.2d 920, 931 (2d Cir. 1968) ; Western Additional Com- 
munity Organization v. Alioto, 340 F.Supp. 1351 (N. D Cal. Feb. 7, 1972) : Penn 
v. Stumpf, 308 F.Supp. 1238 (N.D. Cal. 1970); Arrington v. Massachusetts ‘Bay 
Trans. Auth. 306 F.Supp 1355 (D.Mass. 1969). In Kentucky Park Homes Ass'n, 
supra, Mr. Justice Clark, sitting on this court, by designation, stated (436 F.2d 
at 114): 

|. Even were we to accept the City’s allegation that any discrimination here 

resulted from thoughtlessness rather than a purposeful scheme, the City 
-may not escape responsibility for placing its black citizens under a SEERE 
disadvantage which it cannot justify. 

[5] The Board argues, however, that the statistical differences found by the 
district court are insufficient to meet the constitutional test of invidiousness 
and do not amount to a prima facie case of de facto discrimination. In particu- 
lar, the Board notes that even according to the district court's analysis, on an 
overall basis white candidates passed at only one and one-half times the rate of 
black and Puerto Rican candidates. Such a difference, it is argued, is at most 
mere underrepresentation and hardly amounts to the gross unexplained dispar- 
ity that is required for a prima facie case. See, e.g., Swain v. Alabama, 380 
U.S. 202, 85 S.Ct. 824, 13 L.Ed.2d 759 (1965). But as we previously indicated, the 
district court did not merely rely on the difference in overall pass rates. Of 
“greater significance” were the pass rates with respect to the assistant principal 
examinations and the magnifying effect that results from requiring candidates 
to pass the examinations seriatim. Moreover, an additional factor considered was 
the small percentage in New York City of minority principals and assistant 
principals in comparison with other large metropolitan school systems that do 
not have comparable examination requirements We believe that on this and other 
evidence in the record the district court could properly conclude that plaintiffs 
had demonstrated a disparity of sufficient magnitude to amount to a prima facie 
case of invidious de facto discrimination. 

- We further believe that once such a prima facie case was made, it was, ap- 
propriate for the district court to shift to the Board a heavy burden of justify- 
ing its contested examinations by at least demonstrating that they were job- 
related. First, since the Board is specifically charged with the responsibility of 
designing those examinations.“ it certainly is in the better position to demon- 
strate their validity. Cf. Cooper and Sobel, Seniority and Testing Under Fair Ém- 
ployment Laws: A General Approach to Objective Criteria of Hiring and xia 


- fee N.V. Educ. Law $$ 2569(1), 2580-j(3) (a) (1) (McKinney 1970). 
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motion, S2 Harv.L.Rev. 1598, 1665 (1969). Second, once discrimination has been 
found it would be anomalous at best if a publie employer could stand back 
and require racial minorities to prove that its employment tests were inade- 
quate at a time when this nation is demanding that private employers in the 
same situation come forward and affirmatively demonstrate the validity of such 
tests. See Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e; Griggs 
v. Duke Power Co., 401 U.S. 424, 432, 91 S.Ct. 840, 28 L.Ed.2d 158 (1971). The 
anomaly would only be emphasized by the recent passage of the Equal Employ- 
rhent Opportunity Act of 1972, which broadened Title VII to include state and 
city publieemployers? l 

The Board maintains, however, that the district court applied an improper 
standard in determining whether the examinations had been justified notwith- 
standing their discriminatory impact. According to the Board, the district court 
“clearly erred” in applying the compelling interest. standard rather than the ra- 
tional relationship test customarily applied in equal protection cases. 

Although state action invidiously discriminating on the basis of race has long 
called for the “mest rigid scrutiny,” Korematsu v. United States, 323 U.S. 214, 216, 
65 S.Ct. 193, 89 L.Ed 194 (1944), the Supreme Court has yet to apply that stringent 
test to a case such as this, in which the allegedly unconstitutional action uninten- 
tionally resulted in discriminatory effects. See Dandridge v. Williams, 397 U.S. 
471, 485 n. 17, 90 S.Ct. 1153, 25 L.Ed.2d 491 (1970) ; cf. Whitcomb v. Chavis, supra, 
403: U.S. at 149—160, 91 S.Ct. 1858, 29 L.Ed.2d 363. Manifestly, the question whether 
that test should be applied to de facto discriminatory classifications is a difficult 
one and is not to be resolved by facile reference to cases involving intentional 
racial classifications. We think, however, that the district court's decision may be 
upheld under the “more lenient equal protection standard" and so find it unneces- 
sary to reach this most difficult question. Eisenstadt v. Baird, 405 U.S. 438, 447 n. 
7. 92 S.Ct. 1029, 1035, 31 L.Ed.2d 349 (1972) ; see Turner v. Fouche, 396 U.S. 346, 
362, 90 S.Ct. 532, 24 L.Ed.2d 567 (1970). To be sure, the district court stated that 
the de facto classification found was *constitutionally suspect" and that the Board 
was required to make a “strong showing" that its examinations can be “justified as 
necessary." 830 F.Supp. at 216, 223. Such language usually connotes application of 
the “compelling interest" test. But the court's actual analysis indicates that it 
never reached the point where application of that test would bring a different 
result from applieation of the rational relationship test. It is true that the court 
placed a heavy burden of proof on the Board—properly so, as we have already 
indicated. But the proposition to be proved was only that the Board's examinations 
were job-related. As to that, the court concluded that the Board's procedures for 
insuring the basic content validity of its tests were inadequately implemented and 
that as a result the tests themselves did not measure what they purported to 
" measure. In short, the present examinations were not found to be job-related and 
thus'are “wholly irrelevant to the achievement of a valid state objective." Turner 
v. Fouche, supra, 396 U.S. at 362, 90 S.Ct. at 541; see Reed v. Reed, 404 U.S. 71, 
15-76, 92 S.Ct. 251, 30 L.Ed.2d 225 (1971). The court did not reach the issue 
whether—or even suggest that—if the written examinations were job-related the 
Board would still be required to demonstrate that no less discriminatory means of 
obtaining its supervisory personnel were available. See Loving v. Virginia, supra, 
388 U.S. at 11, 87 S.Ct. 1817 ; MeLaughlin v. Florida, 319 U.S. 184, 196, 85 S.Ct. 983, 
13 L.Ed.2d 222 (1964) ; cf. United States v. Bethlehem Steel Corp., 446 F.2d 652, 
662 (2d Cir. 1971). Had the court done that, the bite of the “compelling interest” 
test would apply. Instead the court apparently though that appropriate examina- 
tions could be prepared,” but that the Board had not yet done so. The Board, then, 
failed to meet its burden even under the rational relationship standard, which 
would be the least justification that the Constitution requires. 


V 


[6] The last issue before us is whether the district judge abused his discretion 
in issuing a preliminary injunction against the use of Board examinations and 
lists of eligibles based upon the results of those tests and in requiring the Board 


15 We put to one side questions as to how this amendment affects the future course 
of this ease in the Trial Court. e l 
` 16 We also need not decide whether, upon a showing of invidious discriminatory impact 
in a case such as this. the State is required to establish predictive validity as well as con- 
tent validity for its job testing procedures. 

¥ The preliminary injunction itself provided that any party “may . ... apply for modi- 
fication of this order to permit further examinations for supervisory positions., and the 
promulgation of lists, issuance of licenses, and making appointments based thereon. . . .” 
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to allow appointment of “acting” supervisors. The judge concludea that there was 

a strong likelihood that plaintiffs would prevail on the merits at trial, a view we 
have already indicated we would not characterize as wrong. But that did not end 
the matter, as the judge recognized, because the impact of the interim order 
is sizeable. It temporarily prevents the use of outstanding lists of eligible licensed 
supervisory personnel and bars the issuance of new lists from recently completed 
examinations. We are dealing here not with abstractions but with people, some of 
whom have worked diligently for years to pass the Board examinations and rise 
to a more responsible job. If we needed any proof of that, it was furnished by 
the eloquent amicus brief and oral argument of one such teacher, Charles 
Wiener.” Also, the injunction intrudes upon the operation of a school system in 
which clearly the local, rather than the federal, authorities, have primary respon- 
sibility. See Epperson v. Arkansas, 393 U.S. 97, 104, 89 S.Ct. 266, 21 L.Ed.2d 
228 (1968). 

But the district judge was aware of these and other consequences of his order. 

He pointed out that those now on the lists would not be denied “an equal oppor- 
tunity in the future to qualify under such examination procedures as are found 
to be constitutionally permissible" and meanwhile would still be eligible for 
appointments in “acting” capacities. 330 F.Supp. at 224. Based upon his findings, 
he also recognized that refusing the injunction would continue racial discrimina- 
tion and deny plaintiffs and others like them any real opportunity for appointment 
until a final decision on the merits, by which time many positions would have been 
filled. Moreover, many minority group acting supervisors, already selected by local 
boards because of their ability to perform, might lose their positions.” Even more 
significantly, the court found that granting the injunction would cause no “great 
harm" to the publie or to school children, in view of the availability of acting 
appointments, by no means unusual, see Council of Supervisory Ass’ns of Public 
Schools of New York City v. Bd. of Educ., 23 N.Y.2d 458, 297 N.Y.S.2d 547, 245 
N.E.2d 204 (1969), the possibility that new and better examination procedures 
would be devised, and the Chancellor's declaration that the system then in effect 
was not “workable.” Taking all of these considerations into account, the court 
concluded that “the balance of hardship tips decidedly in favor of plaintiffs," 330 
F.Supp. at 224, thus applying the traditional test. See e. g., Checker Motors Corp. 
v. Chrysler Corp., 405 F.2d 319, 323 (2d Cir.), cert. denied, 894 U.S. 999, 89 S.Ct. 
1595, 22 L.Ed.2d 777 (1969). This was typical of the hard—perhaps even agoniz- 
ing—decisions that a trial judge must often make. But make them he must one 
way or the other since he is on the firing line. Our job is to decide whether Judge 
Mansfield’s decision to enjoin use of the tests, which was not unprecedented,” was 
an abuse of discretion. We cannot say that it was. 
"We understand the fears of those individuals and groups that have filed 
strong and even passionate briefs, urging us to reverse. We share their concern for 
the public school system; its strength is crucial in our society. But emotion has 
led some of the amici astray in describing the decision of the court below. The 
judge did not approve of a quota system for the appointment of supervisory 
personnel; he specifically rejected the idea.“ Nor did he permanently do away 
with the merit system and substitute nepotism and patronage. The judge did not 
outlaw other written examinations or indicate that none could be created to test 
more fairly the qualities necessary for a supervisory job.” It may well be that 
new testing procedures will be devised by the parties themselves and be approved 
‘by the district court.“ Certainly, the case should not linger on in its present 
unfinished state. All that the court below did was to enjoin, on an interim 
basis, examinations that it justifiably found to have a discriminatory effect and 
to be ill-suited for their purpose and to allow the Board of Education of New 
York City and its Chancellor to fill vacancies on an acting basis with candi- 
dates meeting criterai satisfactory to them. That order was not improper and 
we affirm it. 


18 The ra, also filed on bear no Oscar Er another teacher. 

19 See N.Y uc. Law eKinney 

20 See Western Additional Community Organization v. Alioto, 840 F. Supp. 1351 (N. D. 
Cal. Feb. 7, 1972) ; Hicks v. Crown Zellerbach Corp., 319 F. Supp. 814, 821 (E.D. La. 1970). 

21 The court said (330 F. Supp. at 214 

The Constitution does not require that minority group candidates be licensed as super- 
visors in the same proportion as white candidates. 

22 See note 17 supra and accompanying text. 

23 Attached to plaintiff's brief as “Appendix A” and “Appendix B" are documents con- 
taining proposals for modifying the Boards examination procedures. These proposals are 
the result of the parties, . 
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We cannot close this opinion without a word of appreciation to the lawyers for 
the parties who have labored long and well to present the issues to us. They are 
listed at thé beginning of this opinion, and they have our appreciation. 

Judgment a; i 


[From Louisiana Law Review] 


THE FOCAL ISSUE: DISCRIMINATORY MOTIVATION OR ADVERSE 
IMPACT? 


Title VII forbids any employment policy decision made on the basis of certain 

proscribed criteria which the Congress implicity regards as invidious: 

. It shall be an unlawful employment practice for an employer: 

(1) to fail or refuse to hire or to discharge any individual or otherwise to 
discriminate against an individual with respect to his compensation, terms, 
conditions, or privileges of employment, because of such individual’s race, 
color, religion, sex, or national origin; or 
(2) to limit, segregate or classify his employees in any way which would 
deprive or tend to deprive any individual of employment opportunities or 
otherwise adversely affect his status as an employee, because of such in- 
dividual’s race, color, religion, sex, or national origin.’ 

Thus, by the plain language of the Act, any employment decision motivated 
by racial considerations is forbidden. However, very early in the operation of 
Title VIT, the question arose whether only intentionally diseriminatory employ- 
ment practices were forbidden, or whether standards which are racially neutral 
in their formulation, but which, in fact, result in discrimination against a racial 
group, were unlawful employment practices as well. Before the operation of 
Title VII, private employers had an unlimited number of prerogatives in formu- 
lating criteria for hiring, promoting and firing their employees. Ttle VII limited 
these prerogatives by forbidding employers to be influenced in such decisions by a 
person's race. However, it was unclear whether this was the full extent of the 
scope of the Act, so that in order to bring the remedial provisions of the Title 
into effect, an aggrieved employee would have to prove that the employer was 
motivated to make a particular decision, at least in part, by racial considerations. 
The chíef alternative was to consider invalid any standard which discriminated 
agalnst minorities in its operation. 'The resolution of this question would deter- 
mine in large measure the effectiveness of the Act, because if only intentionally 
discriminatory employment practices were construed as within the scope of 
prohibition, much de facto discrimination would go untouched, and only the 
most obviously arbitrary activity would be reached. 

Those charged with administration or interpretation of the Act were faced with 
the choice of diluting its application by requiring a showing of discriminatory 
intent or of sharply reducing employer prerogatives in hiring practices. If the 
latter course was taken, the question became where to draw the line in forbidding 
practices whose resulta were discriminatory whether intentional or not. Certainly, 
even the strongest supporters of a broad interpretation of the Act acknowledged 
thatan employer could not be required to hire a minority applicant merely because 
he was a member of a protected group. The Act clearly forbade such preferential 
treatment. But, for example. if the employer had a policy of hiring only graduates 
ef a local high school, and it so happened that only whites attended that school, 
was this included in the provisions of the Act as a “refus(al) to hire” an 
individual “because of such individual's race"?* On the other hand. would the 
employer's legitimate interest in promoting public relations with the local 
populace overcome the adverse impact his policy had on members of the minority 
group? a ; 

To complicate the problem, the Act approved with certain qualifications two of 
the most widely used criteria for employment decisions: tests and seniority 

stems. 

d Notwithstanding any other provisiens of this title, it shall not be an unlawful 
employment practice for an empluyer to apply different standards of compen- 
sation, or different terms. condiitons, or privileges of employment pursuant 
to a bona fide seninrity or merit system . . . provided that such differences 
are hot tho résult of an intention to discriminate because of race... , nor 


1 49 U:8.C. 2000-2 (4) (STO). ij 

e aaa 4n S EE. Employment Discrimination and Title VII of the Ol Righte 
Act of 1964, HARV. L. Rev. 1109. 1116 (1971) [hereinafter cited ax Developments]. 

3 Civil Rights Act of 1964, $ 703(a) (1), 42 U.S.C. 2000e-2 (2) (1) (1970). 
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shall it be an unlawful employment practice for an employer to give and-to 
act upon the results of any professionally developed ability test provided 
that such test, its administration or action upon the results is. not designed, 
intended or used to discriminate because of race. ...* >  .. ; 
Thus, administrative and judicial decisions considering the use of facially neutral 
standards that resulted in discrimination centered around testing. and seniority 
promotion cases, each progressing through its separate but related development 
until finally converging before the United States Supréme Cotirt in Griggs v: 


Dake Power Co. * 
TESTING AS A CRITERION IN MAKING EMPLOYMENT DECISIONS 


The EEOC Guidelines B nae 

The agency charged with administration of Title VII is the Equal Employ- 
ment Opportunity Commission. The Corimission issued guidelines (i testing 
in 1967 which were revised into more comprehensive provisions in 1970. These 
administrative directives framed the basic issues to be later litigated in the 
dne and served to initiate momentum toward an expansive interpretation. of 
the Act. 

A principal concern of experts considering employment testing involved strong 
evidente that many tests used as employee screening devices did not, in practice, 
accurately predict relative job performance. This problem was further com- 
pounded in the Commission’s view by the fact that such tésts invariable disqualify 
a greater percentage of blacks than whites from consideration fot employment 
positions, and may be unptedictive as to entire cultural and racial groups.’ The 
guidelines, consequently, require that standards used by employers to make hiring 
and other employment decisions be “job related." Tests with s detrimental éffect 
upon minority groups were declared presumptively illegal; without any showing 
of discriminatory intent, unless proven to be related to job performance by use of 
a scientific procedure known as “validation.”* Furthermore, the Commission 
advocated the use of empirical validation”? the most stringent variety of such 
procedures, as well as the generation of separate data for minority and non- 
minority groups, (“differential validation"), in order to compensate for the bias 
against blacks inherent in many tests.” | 


+ Id. $103 (h), 42 U.S.C. 2000e-2 (h) (1970). (Eriphasis ádded.) - 


5 401 U.S. 424 (1971). l 

s The majority of employers using tests to screen applicants are doing so without empiri 
cal evidence that the test measures the abilities sought. and many.studfes have indicate 
that scores on even the most widely used. tests bear little or no relationship to job. per- 
formance. See Note, Legal Implications of thé Use of Standardized Ability Testa in Employ- 
ment and Education, 68 COLUM. L. Rev. 691. 696-98 (1968) [hereinafter cited as Legal 
Implicationa] ; Cooper & Sobol, Seniority and Testing Under.Fair Employment Laws: A 
General Anproach to Objective Criteria of Hiring ond Promotion, 82 Harv. L. Rev. 1637-88, 
1647 (1969) [hereinafter cited Cooper & Sobol] : Developments at 1121. 

7 This fact is generally explained by the fact that blacks have been deprived of educa- 
tional, social and cultural opportunities relevant to the content and skills in taking many 
employment tests but often irrelevant to performance of the particular employment tas 
involved. All ability examinations, whether intelligence, aptitude, or' achievement tests, 
measure what the individual has learned; the crucial factors in; a person's score are the 
anality and extent of his past schooling and training and the degree-of correlation between 
his cultural milieu and that which serves as the test’s point of reference. See Legal Implt- 
9083 at 704; Cooper € Sobol at 1639; Westman, Intelligent Testing, 23 Am. PSYcH.-267 
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s 35 Fed. Reg. 12,334 (1970). | 

? Developments at 1116. Empirical validation involves giving a random sample group 


of job apnlicants of a significant number a test whose contents experts belleve are of such 
a nature that test performance should bear a direct relationship to job performance. The 
next step is to employ the entire sample group, and, using objective criteria such. as 
produetivitv, volume of sales and the like, attempt to correlate. high test scores. with 
superior job performance. If there is a direct relationship between the two, the test is 
then termed ''validated." If not, the test is not a true predictor of job performance ; rather 
it is onlv proof that those scoring well had an affinity toward the particular subject 
matter of which the test is composed. “Content validation" and “concurrent validation" 
are two other procedures, less accurate but considerably less demanding upon an employer's 
Ae RECON: See Legal Implications at 696-99; Developments at 1128: Cooper & Sobol at 


643. : 
1935 Fed. Reg. 12.335 (1970). Differential validity determines (a) whether the test has 
validity in predicting job performance for both races and (b) whether a lower score by a 
black applicant is equally predictive of his future job suecess as a higher score is bv a 
white. If both of these determinations are answered in the affirmative. the employer must, 
upgrade the sources of blacks as a cultural group to equalize the predictive capability of 
the test. See H. Wilson, Griqas and Job Teatina. 5S Va, Ti, Rev. 244 (1972) : Lopez. Current 
Problems in Test Performance of Job Applicants, Symposium, The Industrial Psychologist: 
Selection and Eawal Employment Opportunity, 19 PERS. PsYcH. 1, 10-19 (1966); Legal 
Implications at 705. 
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A related problem attacked by the Commission as discriminatory under the 
Act was “promotability or “trainability” testing, a device used by employers to 
test job applicants as to their ability to hold higher positions than they are 
seeking in the company. Such procedures often have a disproportionately adverse 
effect upon minorities," and the guidelines sanction their use only if the 
worker’s progress to the higher job for which he is tested is of “high probability" 
or “nearly automatic"; ^ - | : | 
Court Decisions Before Griggs ZUM 

As the courts began considering complaints under Title VII, the first determi- 
nation with which they were faced was the appropriate standard for establishing 
that an employer was discriminating on the basis of race in contravention of the 
Act. The pre-Griggs cases fall into basically two categories: (1) those rejecting the 
guidelines by requiring a showing that the test was administered or graded with 
the intent to discriminate and thus was not related to any "genuine business 
purpose";? and (2) those following the guidelines by requiring that tests with 
a statistically significant adverse differential impact upon minorities be job 
related. 

- Those courts adopting the “business purpose" standard erected a difficult 
barrier for aggrieved employment applicants to overcome. There was no require- 
ment that the test be related to job performance and, absent a showing of discrimi- 
natory intent, an almost impossible burden of proof in most cases, the plaintiff 
was required to demonstrate that the test served no conceivable business purpose.” 

Even those courts which accepted the requirement of job relatedness as the 
standard in determining the propriety of a discriminatory test varied substan- 
tially in the requisite criteria demanded from employers seeking to demonstrate 
that their tests were job related. The only unequivocal endorsement of the EEOC's 
requirement of empirical validation came in the Fifth Circuit decision, Hicks v. 
Crown Zellerbach, Inc. The court affirmed the district court which declared 
that validation of a test which is prima facie discriminatory demands great pro- 
fessional expertise, and the empirical validation methods prescribed in the guide- 
lines should be given “great deference.” On the other hand, in United States v. 
H. K. Porter,” a district court held that empirical validation is not necessary 
in all circumstances to prove job relatedness. No data was presented, but rather, x 
personnel manager who had “majored in psychology in college” studied the job 
performance of employees who had been given an employment test, and thereby 
determined that the test was a valid predictor of employment performance.? To 
the same effect was Dobbins v. Electrical Workers Local 212,” where a test was 
upheld on the grounds that it was, in the opinion of the court “reasonably 
related to the proper attitudes" and “properly selected" by an expert consultant. 
Again, there was a total absence of any empirieal evidence, and even the attempted 
content validity procedures were of no value by scientific standards. 

Considering the low threshold of proof required to exonerate employers of 
charges of discrimination in their testing procedures and in determining whether 
a test is discriminatory or not, it is no surprise that the other, even more demand- 
ing requirements of the guidelines received little support from the judiciary. 
Most judges did not even consider the necessity of differential validation. and 
that concept was specifically rejected in H. K. Porter as constituting “prohibited 
diserimination” in favor of blacks.” Even those cases ostensibly accepting the 


1 Tt has been pointed out that it is unnecessary and even wasteful to require in every 
candidate for employment a potential for promotion to higher positions within the corpo- 
rate hierarchy. In one particular case reaching the courts, an employer required even 
janitorial applicants to successfully complete a test which was proven to be valid in 
predicting job success for only the top eight percent of the jobs in the plant. Moreover, 
employees may improve their capabilities during the years before they are eligible for 
promotion, especially in cases where they are members of minority groups whose capa- 
bilities have been artificially suppressed by discrimination. See Cooper € Sobol at 1648-49.. 

12 25 Fed. Reg. 12,335 (1970). 

18 See, e.g., Griggs v. Duke Power Co.. 420 F. 2d 1255 (4th Cir. 1969). 

4 See, e.g., Hicks v. Crown Zellerbach Corp., 310 F. Supp. 536 (E.D. La. 1970); Arriug- 
ton v. Massachusetts Bay Trans. Auth., 306 F. Supp. 1355 (D. Mass. 1969). 

15 Griggs v. Duke Power Co., 420 F. 2d 1255 (4th Cir. 1969). 

16 310 F. Supp. 536 (E.D. La. 1970). 

17 Id. at 588. 

18 296 F. Supp. 40 (N.D. Ala. 1968). 

19 Td. at 76. “Such a loose definition of validation dilutes considerably the court's ap- 
proval of job relatedness." See Developments 1133. 

20 Dobbins v. Local 212. Electrical Workers, 292 F. Supp. 413 (S.D. Ohio 1968). 

22 United States v. H. K. Porter Co., 296 F, Supp. 40 (N.D. Ala. 1968). 
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job rated standard for testing allowed employers to test applicants for promota- 
bility noe restriction.” 


USE OF SENIORITY SYSTEMS IN TRANSFER AND PROMOTION 


Seniority systems are of many types and are used as criteria for management 
decision-making of all kinds. However, the type of seniority system involved 
here determines relations of employees to one another, or their “comparative 
status.” * As such, a seniority system involves a set of rules governing job move- 
ments, including promotions, transfers, downgrading and lay-offs. The most 
“senior” man among a group of competing workers within a particular “seniority 
unit” is preferred, provided that he is qualified and eligible to fill the job in ques- 
tion. Seniority may be measured by length of service in an entire plant, in a 
department, in a “line of progression,” or even in a particular job. However, 
regardless of how seniority is measured, its effect largely depends upon the range 
of jobs for which an employee is allowed to compete when openings occur and 
from which he can “bump” a less senior man if he is displaced from his position.” 

As with other employment procedures, discrimination was common in the 
strueture and administration of seniority systems before the effective date of 
Title VII. Seniority systems are so varied and complex that an examination of 
all their forms would be virtually impossible, and the various structures formerly 
used to effectively segregate and disadvantage black employees within such 
systems is equally unapproachable. However, three types of explicit discrimina- 
tion were most common :” (1) separate white and black seniority lists for the 
same work, struetured in such a way that the highest position in the black 
seniority unit was below the lowest position in the white unit; (2) artificial divi- 
sion into two or more seniority units of a group of jobs having so much functional 
interrelation in terms of skills required for performance that the jobs would 
normally have constituted a single unit for seniority purposes; both blacks and 
whites were hired to fill the lowest or entry positions, but only whites were allowed 
to transfer to the other unit where the more lucrative jobs of a similar functional 
nature were located; (3) two or more groups of related jobs organized into 
separate segregated seniority districts, with blacks holding the “Negro” jobs, 
invariably the lowest paid and least desirable, and whites holding the more pref- 
erable “white” jobs. 

That part of Title VII forbidding segregation or classification of employees on 
the basis of race in any way when such separation results in an adverse impact 
upon any employees * clearly made any overt discriminatory seniority system 
illegal. Thus, within the years immediately subsequent to the passage of the Act, 
employers eliminated virtually all segregated lines of progression, the barriers 
to transfer by blacks to formerly all-white seniority units, and exclusive racial 
hiring for particular classes of jobs.” However, the systems which employers 
substituted in place of the over discrimination often constituted a structure serv- 
ing to “freeze” blacks into positions they held under the prior systems.” The past 
operation of a discriminatory seniority system had established a particular distri- 
bution of jobs among the employees and a fixed competitive standing among them 
with respect to future job movements,” and the contention was that the failure to 
take some sort of remedial action beyond merely a cessation of policies overtly 
hostile to newly hired black employees, constituted present discrimination pro- 
scribed by the Title. 

Perhaps the best approach to take in order to elucidate this rather complex 
problem is to examine a typical illustration of the consequences of merging 
seniority lines. The particular fact situation described below was presented tothe 
Fifth Circuit in Local 189, United Papermakers and Paperworkers v. United 
States,” a case involving Crown Zellerbach’s plant at Bogalusa, Louisiana. 


22 Nevelopments at 1138. 
27d. at 1156. 
24 Note. 80 Harv. L. Rev. 1260, 1263 (1967) [hereinafter cited as Seniority]. 
2 Developments at 1158. 
2 Civil Rights Act of 1964, $ 703(a), 42 U.S.C. 2000e-2 (a) (1970). 
27 ee 'elopments at 1158. 
d 
2 Seniority at 12 
y 32416 F. 2d 980 Ch E 1969). 
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' The company, until May, 1964, organized jobs hierarchically within “lines of 
“progression” by race, resulting in the white union having jurisdiction of the 
. more desirable lines and the black union charged with responsibility over the 

."Jeft-overs," so that the lowest white jobs were more highly paid than the highest 
"black positions. Promotion within the lines was determined by “job seniority” : 
"when a vacancy occurred, workers in the job slot immediately below it could bid 
for the opening, and the one who had worked longest in that slot was given . 
priority.* 

"The company put new employees on “extra boards,” which were labor pools 
used to fill temporary vacancies within the lines of progression. ‘The senior 
workers on the extra boards had first call on vacancies in the entry jobs at the 
bottom of the various lines. When lay-offs occurred, those at the bottom of the 
line were “bumped back” to the extra board, but under “rights of recall,” they 
had first claim on vacancies in any entry level job they may have held.” The 
extra boards, like the lines of progression, were segregated by the employer. 

After the effective date of Title VII, Crown Zellerbach merged all black and 
white lines of progression within each department ahd this merger was effected 
oh ‘the basis of exsisting puy rutés™ With the eXception of óhe job in the entire 
plant, this merger by ged rates resulted in the tacking on of black lines of progres- 
sion at the bottom white lines, since black jobs were invariably. the lowest 
paying. This plan had many practical consequences which resulted in advantages 
to white employees. First of all, whites on the extra boards who had rights of 
recall to jobs which were formerly entry jobs into the whites’ lines of progression, 
retained those rights to the same jobs, even though the position was no longer 
at the entry level, but in the middle of the merged lines of progression. More 
erucially, Crown Zellerbath continued to award promotions according to job 
seniority, that is, that the man with the most years in the job slot immediately 
below the vacancy had first call. Thus, total time worked in the mill meant 
nothing as such. As a result, blacks had no seniority in bidding for formerly 
white jobs except as against each other at entry positions to the formerly all 
white jobs. Thus, the system conditioned: job advancement upon a qualification 
that the company itself had limited racially, regardless of whether that qualifi- 
cation—seniority in previously white jobs—was nécessary to do the work.™ 

Despite the absence of administrative guidelines such as those issued for 
testing, the courts were surprisingly uniform in their condemnation of senlority 
systems which served to freeze in discrimination practiced before the effective 
date of the Act, and in their development of a legal stahdard to be applied to 
seniority promotion cases under Title VII. The leading case which declared that 
present policies perpetuating pre-Act discrimination constitute forbidden present 
discrimination was a Virginia district court case, Quarles v. Philip Morris, Inc.® 
In declaring illegal a seniority merger plan similar to that used by Crown Zellet- 
bach. the court concluded ,“[t]he plain language of the Act condemns as an unfair 
practice all racial discrimination ... that originated in ‘séniority systems 
devised before the effective date of the Act. "3$ This finding has been accepted by 
virtually every court considering the question after Quarles.* 

"The next step to be taken by the courts was the formulation of the precise 
standard used to determine whether a seniority system which has the effect 
of freezing in past discrimination could still be considered “bona fide" and 
therefore permissible. Quarles had suggested that an “economic. purpose” for 
the plan in the absence of signs of discriminatory intent would suffice to ststain 
such a seniority system.™ However, this standard, closely analogous to the lenient 
"business purpose" standard in testing cases, was soon replaced by the test 
announced by the Fifth Circuit in Local 189, United Papermakers and Paper- 
workers v. United States? In that case, Judge Wisdom ruled that "business 
necessity" must be found to justify the use of a seniority system having a dis- 
criminatory impact on blacks." In attempting to justify the merger plan, the 


E Hr at 983. 
ds qu at 984. 


85279 F, Sunn, 505 (E.D. Va. 1968). 

28 279 F. Supp. at 515. 

87 United Papermakers v. United States, 416 F. 2d 980 (5th Cir. 1969) ; United States v. . 
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company had argued that the plan was a business necessity because its imple- 
mentation would prevent the eruption of labor unrest and because the company 
feared that some blacks would not be qualified to hold many of the jobs in the 
formerly white line of progression." The court rejected the first contention, 
ruling that danger of labor strife did not constitute business necessity, and then 
made clear that the company need not promote any black to a position for which 
he was not qualified." In another case, Jones v. Lee Way Motor Freight Co,,* 
it was suggested that only those seniority systems which are essential to the 
safe. and efficient operation of the business meet this standard. 


THE GRIGGS DECISION 


In 1971, the United States Supreme Court in Griggs v. Duke Power Co.“ issued 
its only declaration to date with regard to permissible employment criteria under: 
Title VII. Duke Power Co. operated a hierarchically organized plant which, 
before Title VII became effective, restricted blacks to the lowest of five depart- 
ments, labor. When the operation of the Act mandated the end of overt dis- 
crimination, a high school diploma or the passing of an intelligence test and a 
mechanical comprehension test became prerequisites for transfer from the labor 
department to an “inside job" in one of the other departments." Thus, the Court 
was faced with a situation in which a non-validated test was being used as a 
criterion for promotion from one department, to which all blacks had been 
relegated -by prior hiring discrimination, to another department which w as’ 
all-white and contained the preferable jobs. 

The Supreme Court reversed both the district court, which had held the com- 
pany not liable on the ground that Title VII did not reach frozen-in discrimina- 
tion,“ as well as the court of appeals, which used the rationale that Title VIE 
applied enly to intentional employer discrimination.“ The Court said, "[p]rac- 
tices, procedures, or tests neutral on their face, and even neutral in terms of 
intent, cannot be maintained if they operate to ‘freeze’ the status quo of prior 
diseriminatory employment practices.” * Congress intended the removal of - 

‘artificial, arbitrary, and unnecessary barriers to employment when the bar- 
riers .operate invidiously to discriminate on the basis of racial or other 
ee classification. 

. The touchstone is business necessity. If an employment practice which 
operates to exclude Negroes cannot be shown to be related to job perform- 
ance, the practice is prohibited.” 

In outlawing the use of broad or general testing devices as well as diplomas 
and degrees as fixed measures of capability, Chief Justice Burger emphasized 
that Congress directed the thrust of the Act to the consequences of employment 
practices, not simply their motiwution, and “placed on the employer the burden 
of showing that any given requirement must have. a manifest relationship to 
the employment in question.” * Moreover, the Court quite significantly endorsed 
the BEOC guidelines as being in harmony with legislative intent, remarking that 
“the administrative interpretation of the Act by the enforcing agency is entitled 
to great deference." * 

In one sweeping stroke the Court (1) approved the Hicks rationale that no 
discriminatory intent need be shown in order to constitute 3 violation of Title 
VII; (2) accepted the conclusion reached in Hicks that once an employee has 
demonstrated the adverse differential impact of an employment practice, the 
burden of proof shifts to the employer to demonstrate job relatedness: (3): 
adopted the Local 189 standard of "business necessity” ' 5 and the “job related- 


41 Td. at 989-90, 

12 It is worthy to note at this point the similari between the “busin necessity” 
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ness” test of Hicks; (4) affirmed Quarles' concept of Title VII reaching present 
effects of past discrimination; and (5) consolidated the standards to be 
applied by courts in testing, seniority and promotion, or other similar cases by. 
grouping them into the category “employment practices." Thus, whenever an. 
employment practice is shown to have an adverse impact on blacks, the burden 
shifts to the employer to prove that the practice is a business necessity, which, 
in the case of testing, will presumably require a showing of job relatedness. 

` The questions left unanswered are: (1) the permissibility of promotability 
testing; (2) the extent to which job relatedness must be proved by empirical 
validation ; (3) the necessity or propriety of differential validation; and (4) 
the general issue of seniority systems. Regarding the first three unanswered 
questions, the Court's strong endorsement of the guidelines would seem to 
indicate a possibility of future adoption of the Commission's liberal standards 
in these matters. However, it must be recognized that much of what was said 
in the Griggs opinion was dicta. The particular fact situation dealt with was 
the combination of (1) a non-job related test which (2) also operated to freeze 
in past discrimination, and it is at least theoretically possible that a different 
result would be reached if only one of the above elements were present. 


LOWER COURT RESPONSE TO GRIGGS: SOCPDOXSCUNT PRACTICES STANDARDS 


The courts of the Fifth Circuit have provided the dominant forum for Title 
VII cases, and their interpretation of Griggs has been fairly representative of 
judicial response in other circuits. Griggs left no doubt that proof that an em- 
ployment practice has an. adverse impact on blacks as a group immediately 
establishes a prima facie case of discrimination, forcing the employer to justify 
its use. The first Fifth Circuit case after Griggs, and one which: has given as 
expansive an interpretation of Title VII as any court of appeals ease in the 
country, was United States v. Jacksonville Terminal Co. In that portion of 
the decision involving testing procedures which had been used in conjunction 
with other standards to determine promotions, despite the government's failure 
to show that the test was preventing blacks from being promoted, the fact that 
blacks seored poorly on the test together with a showing that no blacks had 
been promoted since the test was adopted, led the court to hold that “the 
inference that test scores are important factors in the selection . . . -becomes 
conclusive." * 

In another case, Hester v. Southern Railway Co." a lower court followed 
the lead of Jacksonville Terminal Co. by not requiring specific. Statistics regarding 
which ‘part of the screening process, involving both a test and other procedures, 
was the deciding factor in disqualifying the applicant. The court declared illegal 
an invalidated intelligence test when statistics indicated that though only 
slightly larger numbers of whites applied for the job, there were three times 
more whites hired than blacks.” ^ 

Thus, the decisions from the Fifth Circuit have generally adhered to and 
even enlarged the Griggs position on use of statistics to make out a prima facie 
ease of discrimination in employment practices under Title VII.” Generally, 
any showing of a substantial difference in black and white disqualification rates 
by use of a particular criterion for making employment decisions will trigger an 
inquiry by the court into the business necessity of the practice. 

Although Griggs adopted the use of the business necessity standard as the 
showing required to justify a discriminatory employment practice, it did not 
spell out exactly what that term meant. The Supreme Court did say that the 
job relatedness quality of a test, which enables it to predict which applicant . 
is best able to perform in a particular position, justified the use of even a dis-- 
criminatory test. The apparent logic is that one, and perhaps the only business 
nécéssity is that the employer hire applicants who can perform the work required. . 
But, are there other means and goals so essential to the functioning of -a business 
as to meet the business necessity standard? Thus far, the Fifth Circuit has found 
none. Once again, Jacksonville Terminal Co. set the tone with a bold declaration 
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that “necessity connotes an irresistible demand. To be preserved, the seniority 
and transfer system must not only directly foster the safety and efficiency of 
the plant, but must also be essential to those goals.” The court further noted 
that crucial to the assertion that the existing seniority system was a business 
necessity was proof that "[the] current occupants of a class or craft are nec- 
essarily the only employees qualified to fill vacancies in that craft or class.” 9 

In Bing v. Roadway Express, Inc.,” the court of appeals, applying the “over- 
riding, legitimate, non-racial business purpose" test as equivalent to business 
necessity, ruled that a “no-transfer” rule which served to freeze blacks into a 
lower department to which they were relegated by pre-Act discrimination was 
not justified by the three business purposes advanced by the émployer: (1) 
additional costs to the company; (2) labor problems which would be caused by 
allowing transfers; and (3) the requirement of different skills for the more 
desirable job. As to the third justification, the court made clear that Roadway 
Express was not obliged to transfer a black employee if he was not qualified 
for the job, but neither could the company place an arbitrary barrier in the way 
of his transfer. l | 

In another court of appeals case, United States v. Hayes International Corp.,” 
a system involving “recall rights" * based upon seniority, which served to 
prejudice blacks who had been excluded from the department before Title VII 
became effective was declared illegal. In rejecting the elaim of the corporation 
that this system was a business necessity because it was “necessary” in times 
of rapid employee expansion to have experienced men in the higher positions, 
the eourt said, *[w]hile this may be a non-racial business purpose, we do not 
find it to be sufficiently overriding to outweigh the discriminatory effect... .”* 
Rowe v. General Motors Corp," is precisely in accord in an analgous situation 
of using “experience” as the criterion in determining which employees would 
be laid off in a department which was compulsorily all-white before 1962.” 

It would seem that the business necessity test as applied by the courts of 
the Fifth Circuit means this: an employment practice which has a discriminatory 
impact cannot be justified under the doctrine of business necessity unless it 
serves as an unequivocal predictor of job performance for the positions from 
which it serves to bar a disproportionate number of the protected group.? As a 
practical matter, this meaning of business necessity bas resulted in the elimina- 
tion of any seniority or transfer system which serves to bar blacks from higher 
positions or to disadvantage them from that attainment. This is true even though 
the system operates in such a way that each job successively trains the employee 
for the next job, because the courts have recognized that there is no absolute 
certainty that none of the employees involved is qualified to fill any higher 
position which he may deserve on the basis of his seniority.” - 
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€ In Buckner v. Goodyear Tire & Rubber Co., 339 F. Supp. 1108 (N.D. Ala. 1972), a 
district court in Alabama upheld a rigidly validated test which had been proven accurate 
in predicting success in an-apprenticeship program for which it was given to screen 
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PE Though not articulated concisely a decision by a federal district court in California 
in Johnson v. Pike Corp. of America, 332 F. Supp: 490 (C.D. Cal. 1971), seems to agree 
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e Lest an improper conclusion be drawn, it is incumbent that the significance of the 
business necessity test as what may seem to be a highly liberal interpretation of the terms 
of Title VII be qualified somewhat. In applying this test to discriminatory seniority sys- 
tems, it is true that a mere assertion that each job serves to train employees for the next 
successively higher position cannot be used to justify. a. system using employees’ present 
status in the business structure as a criterion for promotion if such status is predicated upon 
the employer's prior discrimination. Rather, the employer is required to demonstrate that 
an employee is unqualified for the particular position to which he is entitled according to 
his total plant seniority in order to deny him that position when it becomes vacant. In 
practical terms, however, it must be noted that the minority employee who has been 
relegated by prior discrimination to the lowest rungs of employment in the company will 
usually not be qualified for the position which he would pe occupy but for past 
discrimination, for the very reason that each job trains its holder for the next position in 
the employment structure. It would seem, therefore, that the fact that an employee is 
unqualified for his rightful position. should be considered as incident to the Pt ee 
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While the adjustment of seniority systems presents few technical or financial 
problems to employers themselves, the same is not true in the case of meeting 
judicial testing standards. The strict empirical validation of every employment 
test disqualifying a higher proportion of blacks than whites, a standard equally 
required under the business necessity rationale, sometimes poses real problems, 
and the actions of the courts in this matter has reflected this situation. 

As with the other areas considered, an analysis of the stringency of the valida- 
tion requirements imposed by the courts of the Fifth Circuit must begin with 
the Jacksonville Terminal Co. case. There, a test with discriminatory effects 
was struck down because the validation procedure did not meet the Griggs stand- 
ard of a “demonstrable relationship" between test results and job performance," 
The test had been developed “professionally” by railroad personnel,” and 
“validation” was effected by correlating the test scores made by the candidates 
for promotion with estimations given by their present supervisors of the candi- 
dates’ job potential in the positions they sought. In holding the validation pro- 
cedures deficient, the court endorsed the validation standards of the EEOC 
guidelines and stated. E 

Griggs demands more substantial proof, most often positive empirical 
evidence, of the relationship between test scores and job performance. 
. . . [T]est scores have been compared only with predicted, not actual, job 
performance of blacks. The Terminal did not even bother to use those 
persons holding Group I jobs (the positions sought) at the time the test 
was devised as'à control group, so that a demonstrable correlation—or lack 
thereof—between test scores and Group I job performance could have been 
ascertained.” ^ 
Thus. the use of disciplined empirical validation was strongly endorsed.” 

However, the latest cáse.to be handed down on testing by the court of appeals 
can only be described as an anomaly. In Allen v. City of Mobile," the court was. 
confronted with a complaint by a black police officer that a test given by the 
poliee department, the passing of which was a requirement for promotion to 
sergeant, discriminated against him in violation of his civil rights." The case 
involved a long history of overt racial discrimination with only a small propor- 
tion of blacks on the police force as compared to their presence in the com- 
munity.” There had been only one black police sergeant in the city’s history. 
The lower court and the court of appeals thus found that the test, which whites 
passed at a rate of sixty percent and blacks passed at a rate of only fourteen 
percent, was discriminatory. Consequently, the burden shifted to the city to 
prove that the test was job related and the district court allowed the use of 
very lenient content validity evidence to establish that showing. 

The test was based entirely upon a “job description” prepared in 1959 by an 
outside consulting agency having no part in formulating the test itself, and 
there was strong evidence, upon whieh the district court made no finding. 
questioning the accuracy of the description even at the time it was formulated." 


(Continued) | 
diserimination, the perpetuation of which the Act has been interpreted to prohibit. Ac- 
cordingly, employers should be required to train their minority employees for the positions 
to which they aré entitléd, m the Same manner they would have been trained had they 
been allowed to progress únimpeded through established lines of progression. Courts have 
generally ignored such a rationale, however, and this anomaly has deprived many of the 
seniority cases of the practical impact they should have. 

70 United States v. Jacksonville Term. Co., 451 F.2d 418, 455 (5th Cir. 1971). 

71 I.e., the chief baggage and mail agent and his chief clerk, 

72 451 F. 2d at 456. The court, in effect, was emphasizing that the employer had not even 
used concurrent validation procedures. ` 

% The lower courts have once again followed the dictates of Jacksonville Terminal Co. 
in this area, as illustrated by Hester v. Southern Ry., 349 F. Supp. 812 (N.D. Ga. 1972), 
which prohibited the use of a test which was not empirically validated. Two other cases. 
Baker v. Columbus Soltool District, 462 F.2d 1112 (5th Cir. 1972), and Umstead v. Starks- 
ville School District, 461 F.2d. 276 (Sth Cir. 1972), both of pice reached the court of 
appeals. also invoked ggs in striking down a National Teacher Examination. on which 
the school distriet required appHcants to achieve a certain arbitrary cut-off score in 
order to qualify, for a yer tion. — | 

14 466 F. 2d 122 Sa Cir. 1972). 

*$ The employer invdlved was a city and Title VII did not cover governmental employees 
at the time the sutt, was braurht. I owever. the Griaa8 and Title VII standards on this 
mattar have been held invariably to apply to cases brought under section 1988, and the 
entire cage was heard and décided.on this basis. See Baker v. Columbus Mun. Sch. Dist., 
4 a ori e (th e 1912) doo wel jos Meee dur A ES O F.2d 44 (5th 
Ar. : : Castro v. Beecher, : (18 r, * Chen . Boar xam., 
458 e ra 5 T l i ere Daun 

s he police force of: Mobile, 12.4 percent of the force is black, while 33 percent of 
tne. E a ior Allen v. City of Mobile, 466.F.2d 122 (5th Cir. 1972). meee 
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The testing agency failed to make any studies correlating job performance of 
present officers with the test scores. In addition, the testimony supporting the 
validity of the test was given by a representative of the company which itself 
formulated the test," | 

The court of appeals affirmed the finding ^ and Judge Goldberg issued a vigor- 
ous dissent, declaring that the distriet court and majority had failed to apply 
the exacting requirements demanded by Griggs. to prove the relationship of a 
test to job performance. While the district court had ruled that the test was 
“rationally related” to the job to be performed, Goldberg maintained that Griggs 
required a showing of a “manifest relationship" between the two.” '"To stop at 
this low denominator (rational relationship) is to ignore both any sort of pur- 
posive analysis of testing and the thrust of Griggs.” * Concluding that the anal- 
ysis of content was “completely superficial and wholly insufficient as a matter of 
law” * to constitute even content validity, Goldberg argued that the test should 
have been disallowed. 

The dissent in this case is in harmony, with the rest of the jurisprudence. Per- 
haps the decision is explainable by the majority’s view of the economic realities 
of the situation. According to the district court, A ; 

To require a small police department, suffering, from. inadequate funding, to 
expend probably more than $30,000 to conduct a test study for examinations 
in an effort to mitigate the problems of socially and, culturally disadvantaged 
Negroes is not practical or constitutionally required.* | 2E 
One possible answer to this argument is that if courts gre uniform in their appli- 
cation of strict validation requirements, those private and public employers who 
can afford the costs will pay them and those who sincerely cannot will generate 
enough political pressure to force Congress, as is only proper, to make available 
funds to conduct validity studies in order to enforce its own.law affording equal 
employment opportunity to all citizens. 

One area that courts. have hardly approached at all, even since Griggs, is dif- 
ferentia] validation, probably because of the even greater costs required by the 
process and perhaps also because of some misunderstanding of the concept. Jack- 
sonville Terminal Co. seems to imply the necessity of something in the nature 
of differential validation when the court says, “[a}ccepting arguendo that whites 
scoring high on the test perform satisfactory in Group I positions, to conclude 
that therefore blacks scoring low could not adequately perform the same jobs is. 
a non sequitur." * Judge Goldberg also intimated the necessity of such a pro- 
cedure in his dissent in Allen.* However, much more typical of the attitude of 
judges toward differential validity was the declaration in Cooper v. Allen : * 
“The law does not require lower standards of employment for blacks. If the test 
is substantially related to.the demands of the job and no black can pass the test, 
an employer need not hire any blacks.” NE l it 

The apparent conclusion to be drawn from the validation cases is that the 
strictness in the showing of job relatedness will probably vary directly with 
the size and wealth of the employer, and that the tendency will presumably be 
to require strict empirical validation wherever feasible, with a special leniency 
afforded to underfinanced governmental entities. | 

Since Griggs, the lower courts have followed the Supreme Court's lead in 
avoiding the issue of promotability testing." Either the issue has not been 
presented or the courts have found it unnecessary to consider it. It is not unlikely, 
however, to become a question for future Judicial consideration. E 

The Griggs business necessity—job relatedness standard has been applied to 
many varying kinds of employment practices besides testing procedures and 
seniority promotions. In the Fifth Circuit, these include the subject interview.* 
the policy of placing the burden of lay-offs.on the least senior employees,” 


78 Td. 

7? Id. at 129. 
80 Id. at 126, 
sl Jd 


Id. at 127-28. ; l i 
85 Allen v. City of Mobile, 331 F, Supp. 1184 (S.D. Ala. 1971). . 
s 451 F, 2d at 455. 

85 Alten v. City of Mobile, 466 F. 2d 122, 127 (5th Cir, 1972). 

86 467 F. 2d 836. 838 (5th Cir. 1972). 

87 401 U.S. at 432 
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recruitment practices," and a no-transfer rule.” In addition, two interesting 
California district court decisions bear notice. 2 

In Gregory v. Litton Systems, Inc.” an employer was proscribed from using 
arrest records as a criterion for denying employment to an applicant. Johnson v. 
Pike Corp. of America® held that a management policy of discharging employees 
who had their wages garnished several times violated Title VII. The rationale 
in both eases was that, evidence having been presented that blacks were arrested 
more often and had their wages garnished more often, the employer had to prove 
business necessity to justify continuing the use of those criteria. That necessity 
was the relatedness to job performance, and neither employer being able to 
furnish such proof, the practices were outlawed. 


Stephen G. Bullock 


Mr. Hawxins. Mr. Chavez, does that conclude the presentations? 

. Mr. CHAVEZ. Yes. 

Mr. Hawkins. May I, on behalf of the subcommittee, thank you, 
Mr. Chavez, and all the witnesses who appeared. Under extremely 
limited time, I think they did an excellent job. They did not repeat 
statements or materials used by the previous witnesses. I think they 
very ably presented their views despite the fact that we did limit 
time. I certainly want to thank them for their cooperation. They have 
been most helpful to the committee. 

If any of the other members of the subcommittee would like to 
express themselves at this time, they will be recognized. 

Mr. Buchanan. 

. Mr. Bucuanan. Thank you, Mr. Chairman. I want to join you in 
thanking the panel which has just spoken. Your testimony has been 
extremely helpful, and I want to say, in the first place, that I would 
hire any one of you to be my lawyer. 

In the second place, you know, Mr. Chairman, I grew up in the 
Deep South, and I love the South very much the way a man loves a 
woman, without requiring perfection, but I grew up in a period 
before we began our emancipation, and Ive been in public office during 
the time we have begun our emancipation, and the words of this panel 
have & very familiar ring, and I think I understand a little more 
clearly now. I wantto thank you. | 

Mr. HawxrNs. Mr. Benitez. 

Mr. Benrrez. Mr. Chairman, as I understand it, this concludes the 
testimony ? t: | | | e 

Mr. HawxriNs. No; this concludes the testimony of this panel. 

Mr. Bentrez. I just want to take this occasion to say at this moment 
what I think I would have said at the end, and that is for me and my 
colleagues, it has been a most impressive, touching, and significant 
experience these 2 days here in Santa Fe. Independently of the specific 
merits of the circumstances for the particular witnesses, I think we 
will go back to Washington with an awareness that there are issues of 
great importance and great emotion and also of great objective impor- 
tance involved in the issues we have been covering ; and I, for one, am 
most gratified to have been able to be here and to have a sympathetic 
chord of resonance with these issues which we believe can be dealt with 
on time and adequately while they are solvable by the democratic proc- 
ess of legal action. Thank you. | 


° United States v. Hayes Int. Corp.. 456 F. 24 112 (5th Cir. 1972). 
™ Bing v. Roadway Exp., Inc., 444 F. 2d 687 (5th Cir. 1971). 

*2 316 F. Supp. 401 (C.D. Cal. 1970). 

93 332 F. Supp. 490 (C.D. Cal. 1970). 
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Mr. Hawxins. The final witness is Mr. Jacobo Pacheco, research 
assistant, Colorado Rural Legal Services. 

While Mr. Pacheco is coming to the witness stand, without objection, 
the statement by Mr. Uranga will be printed in the record at this point. 

[The document referred to follows :] 


STATEMENT OF JOSE N. URANGA, JR. 


The historical controversy involving the relationship between the New Mexico 
Board of Bar Examiners and its supportive judiciary and minorities has recently 
precipitated much anger, frustration and litigation. As a past participant in some 
of this litigation, I feel compelled to present these comments in support of your 
proposed national legislation for your consideration. 

The present situation in New Mexico in regard to legal licensing epitomizes 
what can only be termed a deliberate conspiracy to deny New Mexico citizens the 
services of Chicano, Indian and Black attorneys. The success/failure figures for 
the New Mexico Bar examination since the early sixties readily reveals shock- 
ingly disproportionate failure rates for minority bar applicants, regardless of the 
applicants’ backgrounds or legal education. You will be told by the representa- 
tives of the state licensing agency that their system cannot be discriminatory 
since some minority applicants are successful and that the successful applicants 
are impliedly those more intelligent applicants. I submit that the few minority 
applicants passed by the New Mexico licensing system are political and economic 
exemptions of a general discriminatory system : in other words, sons and daugh- 
ters of state legislators, judges, attorneys, and individuals with influence are 
accorded special treatment by a politieally sensitive licensing system. 

The tragedy of the New Mexico licensing system is its direct and indirect im- 
pacts on the citizenry of the state of New Mexico. First, the large minority state 
population (40 percent plus) is effectively being denied adequate legal repre- 
sentation of their choosing by a state agency composed of non-minorities which 
refuses to license most minority bar applicants. Second, the New Mexico licensing 
system is forcing qualified minority attorneys to seek employment outside of New 
Mexico which indirectly allows the present discriminatory system to continue 
unrectified. 

This latter effect exemplifies my own experience. I graduated from the George- 
town University Law Center in June, 1972 and undertook the New Mexico Bar 
examination in August, 1972 and in February, 1973. Following the August exami- 
nation, I joined in litigation challenging the blatantly discriminatory practice of 
the New Mexico Board of Bar Examiners in regrading and admitting previously 
unsuccessful applicants, but refusing minority applicants’ requests for identical 
action. Even though we were able to show actual instances of grading mistakes 
in my exam, the New Mexico Supreme Court exonerated its licensing examiners 
and granted no relief. As the result of the above, I relocated in San Antonio, Texas 
and was licensed to practice law on my first application by the Texas and the 
. District of Columbia Bars. 

The response by the New Mexico judiciary and licensing officials to the above 
inadequacies is at the crux of why we desperately need national legislation to 
rectify the present situation. The responsible New Mexico officials have refused 
to even admit that a problem exists in a system which denies vast numbers of 
qualified individuals the right to practice their profession. This is a problem of 
constitutional importance in that a state agency is actively depriving a definite 
class of people of their due process rights in violation of the Fourteenth and Fifth 
Amendments to the U.S. Constitution. It should be recalled that this is the very 
same New Mexico state court which forced a United States Supreme Court to 
invalidate the state’s licensing procedures as being arbitrary and violative of due 
. process. 

You may wonder what the response of the vastly nonminority organized New 
Mexico bar has been to these unconscionable cireumstances. Unfortunately it has 
been one of benign acceptance due to a recognition of the subtle benefits of the 
present system : the maintenance of high attorney incomes due to a continued low 
minority pass rate and more importantly, the continued dependence of the minor- 
ity populations of New Mexico on non-minority attorneys. 

As you will undoubtedly conclude, only a Congressional response to the travesty 
that is the New Mexico licensing system will provide long-sought relief. I strongly 
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urge you to enact this propesed federal legislation as an indication of that Con- 
gressional response. . 


STATEMENT OF SAM JOHNSON FOR BLACK AMERICAN LAW STUDENTS 
ASSOCIATION, INC. 


As Rocky Mountain Regional Director of Black American Law Students 
Association, I find it necessary to.project my feelings concerning the lack of 
Black Lawyers in the State of New Mexico. This particular issue is of great 
concern because of the adverse effects on the Black community. The results 
ef the New Mexico Bar Examination have demonstrated a historical pattern 
of discriminatory admittance to the New Mexico Bar. 

The concept of under qualified and less prepared minority group Law students 
is not a true reality. This reason is given in many instances to justify the lack 
of minority representation in the Legal profession. A complete analytical study 
should be conducted to evaluate and determine the real causes for the disparate 
effect in the results of the New Mexico Bar Examinations. If their disparate 
effects continues, the Black community will continue to be denied equal repre- 
sentation in the area of Legal assistance. For example, fifty percent of the Blacks 
taking the Bar Exam in 1974 passed. The results of 1975 indicated that one 
hundred percent of the Blacks taking the New Mexico Bar failed. 

As of today, there are no Blacks practicing attorneys withim the entire State 
of New Mexico. 


Mr. HAWKINS. A full statement of the Office of Human Rights 
of the city of Albuquer que will also be piaite in the record at this 


pomt 
[ The document referred to follows :] 


STATEMENT IN SUPPORT or H.R. 2276 


(By City of Albuquerque Office of Human Rights) 


This statement of support for the passage of H.R. 2276 is submitted on behalf 
of the Office of Human Rights of the City of Albuquerque, New Mexico. Our 
reasons for endorsement are discussed in the following 

I would like to express our appreciation to the Honorable Chairman. and. to 
the members of this Subcommittee for giving us an opportunity to participate 
in this hearing, and for doing New Mexicans the honor of holding these impor- 
tant hearings on three bills which are vital to the interests of citizens of this 
region here in Santa Fe. We thank you. 

It is the policy of the City of Albuquerque, pursuant to. its Human Rights 
Ordinance (No. 106-1973, adopted January 27, 1974) to: “Preserve, protect, and 
promote human rights and human dignity ; and Promote end eneourage the recog- 
nition and exercise of human responsibility ; and Protect and promote equality 
of access to publie goods and services. . . ." (Sec. 2A through 2C). In accord- 
ance with this policy, a significant amount of the effort and activities of the 
Office of Human Rights since its inception in the fall of 1974 has concerned the 
elimination and prevention of discriminatory practices in employment. We have 
found it necessary on many occasions to advise individuals of their basic rights. 
including their right to be free of employment discrimination, and we therefore 
believe that there is a substantial need for public education and also legal assist- 
ance in this area, particularly for the victims and potential victims of employ- 
ment discrimination. Consequently we sincerely welcome the prospect of a hill 
like H.R. 2276 which promises to increase the number of minority. attorneys. in 
our state and city, many. of whom, hopefully, would become involved in the 
much-needed educational and preventive efforts concerning employment 
discrimination. 

Our obligation to help promote non-discriminatory employment opportunities 
applies to the legal profession as well as many other types of employment. There 
are many law graduates who.are residents of Albuquerque, since the enly law 
school in this state is located here; these indiyiduals’ right to be free from dis- 
crimination in the access to their chosen career is a valid concern of this Office. 
Although the City claims no. jurisdiction over the State Bar admission policies, 
the Office of Human Rights nevertheless takes notice of the discriminatory im- 
pact the State Bar Examination has had and continues to have on minority law 
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graduates. We are prepared to assist in any efforts to eliminate this problem, 
whether on the federal or local level; this is another reason for our endorse- 
ment of H.R. 2216. 

Many persons otherwise qualified to practice law are denied the opportunity 
to do so, solely because of an examination whose validity—predictive or ‘in 
terms of content—has never been seriously Studied, much less established. The 
discouragement which results from this unfair situation is a serious obstacte to 
the achievement of a truly representative legal profession. Not only do law 
graduates who have repeatedly failed the exam sometimes leave the state alto- 
gether in order to find employment opportuñities, but young people who might 
have chosen a legal career are quite possibly being discouraged from doing so by 
the bar exam as it is presently being conducted in this state. Fürtherthore, the 
lack of role models will continue to be a problem until significant numbers of 
minofity attorneys are present and visible in our community and state. 

Employment discrimination can be a problem in the legal profession even for 
those who manage to pass the bar exam and become licensed. Unfortunately, 
because of the manner in which the legal profession functions, tt is very difficult 
to remedy this type of discrimination. The damage which the resulting ill-will 
and possible retaliation ¢an do to a complainant's employment prospects in such 
a case operates as a deterrent to complaining. This is why the elimination of 
discrimimation in the licensing procedures is so important. The vest solution to 
discrimination against individual attorneys on the grounds of race, sex, or na- 
tional origin would seem to be the presence of large numbers of minority individ- 
uals in the professional community, and the gradual elimination of biased atti- 
tudes which should result from their presence. H.R. 2276 can be expected to help 
in this respect, too. Now that the law schools have begun admitting larger and 
larger numbers of minorities, it as become unmistakably clear that the major 
“weeding out” process is occurring during the bar exam, and H.R. 2276 focusses 
directly and unequivocally on this problem. 

Another reason why the effects of the bar examination are of concern to 
the: Office of Human Rights has to do with the City’s affirmative action pro- 
gram. Until the legal profession becomes truly representative of minorities, 
it will be difficult if not impossible for the City to implement certain of its 
goals, particularly in the Legal Department. Practices which impede the"entry 
of minorities into the legal profession also interfere with Albuquerque’s af- 
firmativé action goals, and for this reason as well as all the others indicated 
above we must oppose the bar examination procedures and support efforts to 
change them. 

There is a definite need for a statutory approach like H.R. 2276 in order 
to eliminate or modify discriminatory bar examination procedures. Although 
there is abundant case law which is applicable to this problem, there seems 
to be little likelihood that state or even federal courts will act on it, if 
the experience thus far of persons attempting to challenge state bar examinations 

can be relied oh at all. If H.R. 2276 or à comparable statutory scheme were 
enacted into law, however, the cases would probably provide the standards by 
which interim and revised examination procedures could be evaluated. In fact, 
most of the relevant Title VII and Fourteenth Amendment decisions could prob- 
Ably be read into the new statute because of the affinity of purposes. 

For example, assuming that the statistical data for a state were such that 
the Act as proposed would apply to that jurisdiction, two parallel case law 
standards would also apply. One is the argument originating in Griggs v. 
Duke Power Co., 401 U.S. 424 (1971), which says that an examination which is 
used to sereen applicants for émployment and which has an adverse impact on 
a particular racial group, in a situation where there is a history of prior discim- 
ination against that group, must ‘be proven to be job-related or it eannot be 
used without violating Title VII and the E.E.O.C. guidelines on testing. The 
case clearly holds that lack of intent to discriminate is immaterial to this 

rule. Also, job-relatedness refers to predictive capacity of the test, and not 
merely its content. 

The other line of argument which would be applicable is based on the 
Fourteenth Amendment as construed in a suit under 42 U.S.C. #1981 and # 1983. 
In Chance v. Board of Eraminers, 458 F.2d 1167 (2d Cir. 1972) the court found 
that an examination which had a “harsh racial impact . . . even if unintended, 

amounts to an invidious de facto classification that cannot be ignored. . . . At 
the very least, the Constitution requires that state action spawning such a 
classification ‘be justified by legitimate state considerations.’” (1175-76) 
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In the case of bar examinations, the only “legitimate state consideration" 
which comes to mind is the supposed need to protect the publie from incompetent 
practitioners who cannot be identied except by exclusion from licensing. If this 
is in fact the consideration behind the bar examinations, it must be asked 
why licensed attorneys are not required to pass this type of examination at 
regular intervals to make certain they have not slipped below a level of com- 
petence which “protects the public.” This is entirely apart from the fact that 
to justify using an examination for anyone it must be shown the test actually 
predicts competency in practice or the lack of it. No.such correlation has yet 
been developed for bar examinations, to my knowledge, except for the obvious. 
negative correlation (persons who never succeed in passing a bar examination 
are not permitted to practice and so have a zero success rate in practice; this 
clearly proves nothing about the converse. ) 

Another type of statutory approach to the bar examination problem which 
should be considered is the possibility of amending Title VII itself, to bring 
bar examination procedures within its coverage. If this could be done, there 
would be no question of the applicability of the Griggs standard to the use 
of tests for licensing attorneys. It would be a one-step remedy, rather than 
the several-phase approach which, will be necessary if H.R. 2276 passes. Without 
an amendment to the language of Title VII, however, it is extremely difficult to 
construe it to be applicable to Boards of Bar Examiners and equivalent agencies. 

One possible way of amending Title VII for this purpose would be to add 
a definition “licensing agency” to apply to any bodies which make the determina- 
tion on admission to state bars, and to extend the definition of “industry affect- 
ing commerce” beyond “any governmental activity” to include, specifically, the 
activities of courts and other agencies in which lawyers participate. This result 
could be achieved, it is submitted, with a total of eight or nine minor changes 
or additions, if carefully drafted. 

Efforts have been made in New Mexico and elsewhere to resolve the problem 
of discriminatory bar examinations by proposals to eliminate the bar examina- 
tion requirement altogether. A bill of this type was introduced in the 1975 legis- 
lative session in New Mexico but it did not pass. The sentiments of practitioners 
seem to be most strongly opposed to this type of approach; the idea of "just 
letting people practice if they graduate" ereates a reaction of irrational fear, 
although the reasons for this are not evident, given the constantly improving cali- 
ber of law students. Nevertheless, with this level of resistance to the “diploma 
privilege" it is more likely that the approach of H.R. 2276 or even amend- 
ments to Title VII could be enacted in the foreseeable future. It is the hope 
of the staff of Albuquerque's Human Rights Office that one of these proposals 
will become a reality very soon. 


PROPOSED AMENDMENT TO THE EQUAL EMPLOYMENT OPPORTUNITY AcT Or 1972 


(Title VII of the Civil Rights Act of 1964, as Amended, 42 U.S.C. # 2000e et. seq.) 


The following changes and additions to the language of this Act are suggested 
for the purpose of rendering state licensing agencies. including bar examiners 
or equivalent agencies, subject to the employment discrimination prohibitions 
of Title VII. 

Sec. 701. Renumber existing (c) to be (c) (1) and add a new part (c) (2) 
immediately thereafter reading: “The term ‘licensing agency’ means any person 
with the exclusive authority, with or without compensation, to license individuals 
for gainful employment or other participation in an industry affecting com- 
merce whether or not they are ‘employees’ as defined by (f) of this Section. The. 
term ‘licensing agency’ specifically includes any person who authorizes, certifies, 
or otherwise participates in the licensing of individuals where such licensing 
is a legal precondition to gainful employment or other participation in an 
industry affecting commerce.” 

Sec. 701(h). Add immediately following existing wording “. . . , including any 
governmental activity for which individuals must be licensed by a ‘licensing 
agency’ before they may legally be gainfully employed or participate therein.” 

See. 703. Renumber existing (b) to be (b)(1) and add a new part (b) (2) 
immediately thereafter reading: “It shall be an unluwful employment practice 
for a licensing agency to fail or refuse to license for participation in an industry 
affecting commerce or otherwise to discriminate against any individual because 
of his or her race, color, religion, sex, or national origin, or to cause unnecessary 
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delay or create unreasonable obstacles to such licensing of any individual 
because of his or her race, color, religion, sex, or national origin." 

See. 103 (e), (f), and (j). Insert the phrase “licensing agency" immediately 
after the words *employment agency," where they appear in these three parts. 

The following additions are submitted. for the Subcommittee's consideration 
in the belief that, if adopted, they would strengthen the possibility of accom- 
plishing the purpose of the Act to establish a non-discriminatory interim exam- 
ination procedure. | | eà M 

Sec. 1102. Substitute the word “six” for the word “three” in reference to the 
number of committee. members, and add the following language immediately 
after "State," (substituting a comma for the existing final period) : “of whom. 
at least three shall be members of minority groups as defined. in Sec. 1108, 
including at least two women."  . : i te A 

Sec. 1103(b). Add the following language immediately after “examination” 
(substituting a comma for the existing final semi-colon): “by. any reasonable 
‘method which assures that éach member shall have evaluated every examination 
in its entirety and the results of the evaluations of all six committee members 
shall have been averaged for each applicant to determine the final result; 
and" 2 & 7 5 | 

Add, immediately after Sec. 1103(c), the following new part (d): “each 
member of the special bar examination committee shall be compensated reason- 
ably for his or her time and for any travel expense incurred in the performance 
‘of obligations imposed by this Section." : 

Add, immediately after new Sec. 1103 (d), the following new part (e): “any 
.meeting of the special bar examination committee shall be conducted in accord- 
ance with any state or local ‘open meetings law’ which is in effect at the time 
of such meeting.” 


Mr. HaAwxiNs. Mr. Pacheco, you represent the Colorado Rural Legal 
Services. We're very pleased to welcome you. 

Do you have a prepared statement ? 

Mr. PaAcuzco. Thank you, Mr. Chairman. | 
. Initially I should say that I do not represent the Colorado Rural 
Legal Services per se. Im here in my own capacity. However, I do have 
& written statement that I would tender to the committee on behalf of 
a colleague who happens to be the director of Colorado Rural Legal 
Services. | 

Mr. Hawkins. The statement, without objection, will be printed in 
the record and your full statement also. We would appreciate if vou 
could summarize from the statement, giving us the highlights of it. 


STATEMENT OF JACOBO E. PACHECO, RESEARCH ASSISTANT, 
RURAL LEGAL SERVICES 


Mr. Pacueco. I will, Mr. Chairman. In accordance with Mr. Higgs” 
suggestion, I prepared seven copies of my written statement, seven of 
my colleague's statement as well. I will attempt to be as brief as pos- 
sible, giving the nature of the issue at hand, Mr. Chairman and mem- 
bers of the committee. Mr. Higgs has apprised me of your necessity to 
leave shortly. 

I feel that I should perhaps quickly read this two-page statement ten- 
dered on behalf of my colleague who as I say, was not able to be here. 
It is quite short but quite succinct, and I believe it capsulizes precisely 
the issue. 

Mr. Hawkins. You're reading his statement in lieu of your own? 

Mr. Pacueco. No, Mr. Chairman. I will summarize my statement, but 
I feel I should read his verbatim since it is only a page and a half and 
he was unable to be here, but he expresses a concern as he has been a 
victim of the New Mexico bar four times also as pointed out in the 
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statement; and if it meets with the committee’s approval, I will quick- 
ly read that and then summarize mine. | 

Mr. Hawxrxs. Thank you. You may proceed. 
- Mr. Pacueco. Reading again a statement tendered by Arturo Este- 


ban Lucero: 


My name is Arturo Esteban Lucero. I was born and raised in Santa Fe, New 
Mexico. I am presently the executive director of Colorado Rural Legal Services 
which is a poverty legal sérvices program serving 19 counties in rural Colorado. 
I. have béen practicing law in this capacity since June 1, 1072. I was admitted to 
the priictice of law in Colorado om October 1, 1971. Prior to niy taking my present 
position in Colorado, I was assigned to the then proposed Santa Fe Legal Aid 
Society through the Reginald Héber Smith Community Lawyer Fellowship Pro- 
gram. I work with Sarita Fe Legal Aid in that capacity for two years. In fact, it 
was through my efforts that the Legal Aid Society in Santa Fe was realized and 
went from a paper aiid proposal status to an organized operational program. 

It was inimediately prior to niy assignment to the Santa Fe Legal Aid Society 
at my request and during my stay in Santa Fe for the following two years that 
I undertook to become a member of the Bar of the State of New Mexico. I made 
four such attempts, taking the bar examination four times in succession, only to 
be rejected four times in succession. 

At first, after my initial examination, álthough I had just completed a rather 
thorough bur refresher course in Colorado, I thought perhaps I needed further 
review and a refresher course in New Mexico. After such a course at the Uni- 
versity of New Mexieo and a great dedl of independent preparation as well, I 
submitted myself to a second examination. Again I was rejected and found to 
be “unqualified.” The same thing occurred for a third and fourth time. I have 
since suéeessfully practiced law 1n Colorado for nearly three yeats. I presently 
have working under my direetion & total staff of 51, 23 of wliom are lüwyefs 
directly responsible to me. | 

In retrospect, in light of my demonstrated qualifications to practice law, and 
other events since my experience and that of others in New Mexico, I have 
reathéd other coficfüsions régarding the Néw Mexico bar examination, its ad- 
ministration, grading, and “review” procédirés. | i ; 

It was not at all a question of my “qualifications” to practite law, nor the 
extent of my preparation for the bar exdmination. These I was fully prépared 
for and fully qualified to do as I have clearly demonstrated. The issues lie within 
the Board of Bar Examiners of the State Bar of New Mexico, the closed accéss 
to membefship in the State Bar, the arbitrary and secret determitiatiohs régard- 
ing the qhalifications of those séekitig admission to the State Bar of New Mexico 
and especially the manner in which these are applied to Mexican-Americdn law 
school graduates. Gentlemen, the record of that accessibility, or lack thereof, 
speaks for itself. Examine it. . ovale , m 

A perfeetly clear éxample of the arbitrariness of which f Speak is illustrated 
by the conduct of the board of Bat Examiners in its review of several unsuccess- 
ful Anglo examinees who, after such a review, were determined to be qualified 
and admitted to the practice of law. In spite of several such attempts by Mexican- 
Americans, none, to my knowledge, have met with such success and certainly a 
great deal more have been excluded who have not, for reasons known to them, 
sought reviews. The numbers of stich exclusions speak eloquently and quité 
clearly to this practice which turns away many qualified graduates from the 
University of New Mexico law schools and other. such institutions. 

It would have been my desire to prepare a more thorough, complete, and 
documented report for your benefit. However, due to the very late notice which 
I received regarding these proceedings, I have merely outlined for you fiy per- 
‘sonaly experience in a very brief form. | 

Thank you. 


Now, gentlemen, I would attempt to quickly summarize my personal 
report to this committee and basically explain that I am a graduate of 
the Universitv of Denver College of Law; having graduated some 414 
vears ago. I sought to earn a livelihood as an attorney at law for 4 
years now unsuccessfully. Fm engaged in litigation at the moment in 
Federal district court fór the District of Colorado and New Mexico 
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challenging the bar exam on 1st, 6th, 5th, and 14th amendment 
unds. Because of the limitation of time—as the committee will see; 
literally have volumes of pleadings in my cases which I wish to al- 
lude to and explain some of the legal issues—obviously, I will not. bé 
able to because of the time limitation. i | Poe 
I would perhaps suggest to the committee that I might tender to 
the committee my cause of action numbers in several cases; and if 
the committee so desires, they can surely obtain pleadings from 
the Federal courts in New Mexico, Colorado, as well as the New 
Mexico Supreme Court and State supreme court since I’ve gone to those 
bodies, too, after having ruled again on abstention basically being 
told that I should allow the New Mexico Supreme Court to redress 
my grievances, notwithstanding that they were party defendants, 
notwithstanding that they are the people that have the plenary 
power of the practice of law, et cetera, et cetera. That decision appears 
514 Pacific Second 1297, in re Pacheco 1974. The Federal decision, 
I will give you the cite to it in a short while. s 
_ Then I would quickly move to explain perhaps the bar examination 
situation throughout the country and apprise this learned committee 
if perhaps they're not aware of some of these statistics quickly as to 
the pervasiveness of this bar examination issue. I will quickly sum- 
marize a couple of statistics I have included in this memorandum 
before you, talking about disparate pass rates. Reading from my memo 
quickly, for example: E $3 
For example, the July 1972 Georgia bar exam revealed that about 50 black 
law graduates were among the 542 persons taking the bar exam. Every black 
flunked. Three hundred whites passed. (The Denver Post, May 22, 1973). 
In South Carolina since mid-1969, the figures show that only 2 percent 
of whites have been unable to pass the bar exam within the permitted three 
shots at it; 50 percent of the blacks have never passed it (Civil Liberties’ 
publication published by the ACLU in New York City, March 1974). 
In Washington, D.C., out of 200 blacks that took the July 1973, bar exam, 
184 flunked (The Washington Post, January 26, 1974). 
The February 1974, Colorado bar exam results revealed that 80 percent of 
Chicano applicants flunked, 100 percent of black applicants flunked, 39 percent 
of white applicants flunked. This citation comes from my petition before the 


Colorado Supreme Court, to wit, “In the matter of the Petition of Jacobo E. 
Pacheco, Colorado Supreme Court, filed May 10, 1974, Memorandum Brief.” 


Proceeding quickly again: | | 


In New Mexico, of the 168 persons who took the July 1974 bar exam. 30 
were Chicano, native American, or black. One black passed, 1 native American, 
passed, 7 Chicanos passed, and 118 whites passed, thus the pass rate percentages 
were: 75 percent passed white, minority, i.e., Chicano, native American, and 
black, 30 percent passed. In Delaware, gentlemen, there are only three black 
lawyers and no black applicant has passed the bar in that jurisdiction since 1957. 

Quickly going now to what I consider the foremost legal issue in- 
volved and the one most likely to bear fruit, in my considered opinion 
after having litigated this issue for 3 years, I can speak from a 
fair degree of familiarity with the legal issues involved. Y'm sure you 
gentlemen are aware of the Griggs Power Co, case which. of course, 
is a Seminole case in the area of employment testing in the United 
States, the decision handed down by the Supreme Court in 1971, and 
again I will quickly read a couple of parts out of this memorandum 
concerning Griggs, This is a statement out of my memorandum. 


H 
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This writer submits that the solution to this sordid business of racism in 
the form of employment discrimination via secret, nonjob related bar examina- 
tions lies in a Congressional mandate that bar examinations be professionally 
validated and shown to be job related in accordance with constitutionally sound 
procedures. The United States Supreme Court has decreed in Griggs versus 
Duke Power Co., 401 U.S. 424 (1971) the Seminole case in the area of employ- 
ment testing, that the Civil Rights Act prohibits an employer from requiring a 
high school education or passing of a standardized general intelligence test 
as a condition of employment in or transfer to jobs when neither standard 
is shown to be significantly related to successful performance, that both 
requirements (high school education or passing of a standardized general in- 
telligence test) operated to disqualify Negroes at a substantially higher rate 
than white applicants, and that the jobs in question formerly had been filled 
only by white employees as part of a longstanding practice of giving preference 
to whites. | 

Gentlemen, pursuant to Griggs and its progeny, I am attempting 
at the instant moment to have the Colorado and the New Mexico 
bar exams professionally validated to comport with the U.S. Consti- 
tution. At the moment there is a motion filed by defendants before 
the Colorado Supreme Court, before the three-judge court in Colorado, 
captioned *Motion for Clarification of Issues," which I will gladly 
tender to the committee which is in the file also obviously, wherein 
they basically have attempted to shift the burden of job relating the 
bar exam to mean, contrary to the mandate of Griggs and its progeny, 
which conclusively established that once a disparate pass rate 1s shown 
in a test that the burden shifts to the administering agency to, in 
layman's terms, show what is right with the test, not for the admittee 
or post-admittee to show what is wrong with the test. 

I simply will refuse to engage in idle speculation and debate about 
the ananymity factors. It is thoroughly briefed in my pleadings and 
various other frivolous arguments raised by the bar examiners through- 
out this country in the 16 and some lawsuits that have been filed since 
I filed the first lawsuit in this country some 314 years ago on this 
issue, but they are briefed in my pleadings. as I say, so I would simply 
point out, gentlemen, what we have is a political issue and not a legal 
issue. 

As Mr. Benitez yesterday commented, the state of the law has 
evolved light years from the time that—some of these gentlemen 
representing the bar speak about citing cases in the 1800’s. If the 
honorable committee would care to read my pleadings and read the 
latest law on the issue, please feel free to do so. I don’t have time 
to go into it at the moment obviously. | 

I would quickly probably conclude bv stating for this committee 
an eloquent statement, I feel, by a brethren of yours, a Member of 
the House of Representatives of the United States, Representative 
Rangel from New York State: | 
. “The failure of blacks and Chicanos"—which is what I have in- 
serted—"'to pass the bar examinations of the various States and the 
numbers in which they have been able to graduate from law schools 
perhaps can only be explained by pointing to a discriminatory bias 
of the State bar examinations. Although bias has been denied, one 
needs only to remember that bias has always been denied in so-called 
neutral testing procedures, which in the last decade have often times 
been found to be a primary bar to the entrance of blacks and other 
minorities into the professions and skilled trades.” 190 Congressional 
Record E1410 (daily edition, March 14, 1974). 
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I would quickly make one comment on the proposed bill that the 
committee has set these hearings up for, and I would submit to you 
gentlemen with all due respect and with all reverence and apprecia- 
tion for having a congressional committee down here in Santa Fe, 
N.M., studying this horrendously huge and monumental problem, 
that even your bill, gentlemen, is inadequate. That may sound a bit 
audacious of me, but I feel I can justify it, and I will attempt to do 
that in a few short statements now. I would point to one section of the 
bill quickly here. I have noticed that the proposed bill places the burden 
on the examinee, that is, the person who has been flunked—and I say 
has been flunked, not flunked—a person who has been flunked to go 
before the administrator and ask for a new panel to have a new bar 
exam administered. Gentlemen, this does not meet the problem. 'T'his 
does not get to the fact that the exam has never been professionally 
validated to begin with, and the fact that a person already being an 
aggrieved individual now has to go through the expense and the time 
of going before this committee and having a new bar exam issued, 
clearly, gentlemen, clearly the Supreme Court mandate in Griggs and 
its progeny expects that these people now have the burden; and this 
is an unconstitutional shifting of the burden to the examinee, besides 
being a hell of an amount of work. I have appeared pro se in my case, 
and countless hours have been put into it. I can surely state that. 

So I would submit to this honorable committee that perhaps they 
might consider that situation and amend this bill to relieve the ex- 
aminee, to relieve, the party that has already been the subject of this 
discrimination, of this burden of having to go before this court and 
take another one of these exams which, itself, has not been profes- 
sionally validated. 

At the moment, as I say, my motion is before the Colorado Federal 
District Court. I am awaiting at this moment oral argument on the 
issue. As I stated, the issue is political. gentlemen. My thing has been 
briefed now for 8 months, as my file will reveal. The court has not felt 
inclined to hear my case. I’ve spoken with the clerks for the Federal 
judges. One of the problems is one of the members of the panel is Chief 
Judge Lewis of the 10th circuit who sits in Salt Lake City. He has 
not been able to schedule an appearance to listen to my argument. Cer- 
tainly a Federal district judge is quite busy. The last 415 
years of my life are quite important also, as well as, indeed, the nu- 
merous number of people throughout the country that are sitting wait- 
ing for a resolution on this issue. I say that the issue cries for resolution, 
gentlemen, and it should be done now, and it should be done in an 
affirmative manner. I proceeded under 1981, '82, '83. There's obviously 
a theory under title 7 which is much slower, giving a 180-day waiting 
period to-even get into the damn courtroom, et cetera. | 
. My recommendation would be that this bill be considered in light 
of my statements, in light of the political reality of the facts. I could 
quickly again allude to the fact that I’ve gone before the New Mexico 

upreme Court, presented my arguments on Griggs, on job relation. 
Thev didn't choose to address the issue in their opinion reported at 
514 Pacific Second 1297, after I had been dismissed from Federal court 
for abstention. In Colorado, I was luckier. I was able to survive the 
motion to dismiss an abstention save for the due process elaim which 
was before the Colorado Supreme Court. 
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Again a political reality, gentlemen. I filed May 10, 1974, in the 
Colorado Supreme Court a strictly limited due process as the Federal 
court has entertained the other issues, the First, Sixth, and equal 
protection arguments. 

Again I was talking about the political reality of the situation. In 
May of 1974 I filed my petition pursuant to the Federal court man- 
date to allow the State court an opportunity to redress my grievances 
eonsidering the due process elaims. The Supreme Couxt of Colorado 
eould handle it in one of the two fashions, one, considered it any ad- 
versary proceeding retaining counsel and in according with the Colo- 
rado rules of procedures within 20 days, and, two considered it an 
original proceeding nonadversary in nature, set up oral arguments on 
14 and disposed of it. They've done neither. | 

They have not acted on it. Today is May 2 or 3, 1975. It has' been 
about a year since I filed that petition. I don’t want to belabor the point, 
gentlemen. I think I have made my point, and I welcome this commit- 
tee's access to my pleadings. I'd be glad to give them the cause of action 
numbers. They can surely contact the clerks and read it in its entirety. 
It’s thoroughly briefed. I have approached the two largest law firms 
in Colorado and New Mexico on this political issue. I’ve done fairly 
well, given the fact that I’m not a lawyer supposedly. 

Thank you. | 

Mr. HaAwkxiNs. Mr. Pacheco, may I express the thanks of the sub- 
eommittee to you and commend you for your preparation. However, as 
the author of this legislation, Pm not wedded to a specific proposal. I 
think the suggestions which we have received have been very con- 
structive. If we can improve the bill in any way, we certainly intend 
to do so. I think that you understand the purpose of the introduction 
of the bill. Certainly 1f we can improve on it in any way and incor- 
porate any of the recommendations that have been made, I can assure 
you that, as the principal author of the proposal, that all such sugges- 
tions will be studied. We hope to come out with a viable alternative to 
what we considered to be, at least what the author of the bill considers 
to be, a very inadequate approach to the problem at this time. We're 
seeking to at least change that. We certainly appreciate the suggestions 
that you make. | 

[Statement of Jacobo E. Pacheco follows :] 


MEMORANDUM 


Re: Bar examinations—An anachronistic, irrelevant, subjective, non-job-related. 
diseriminatory, institution. " 

Except for Wisconsin, Mississippi, Montana, and West Virginia which employ 
the diploma privilege, bar examinations exist in every jurisdiction in the United 
States. Ostensibly, the purpose of bar exams is to protect members of the publie 
(a most noble goal-indeed) by insuring that only competent persons of “good” 
moral character be allowed to practice law. ' 

As of late, however, bar examinations have been challenged as non-job-validated 
and non-job-related discriminatory devises. The following states currently have 
pending litigation challenging bar examinations: Alabama, Alaska, Arizona, 
California, Colorado, Georgia, Illinois, Louisiana, Michigan. Montana. New 
Mexico, South Carolina, Virginia, and the. District of Columbia, 

The legal assaults mounted against the various bar exams have been pre- 
dicated generally upon the Due Proeess and Equal Protection clauses of the 
Constitution and on First and Sixth Amendment grounds, as well as others. 

The statistics presented below present a suecinct statement of the issues en- 
meshed in the bar examination predicament. The bar exam results throughout 
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the country conclusively establish a pattern and practice of racial discrimina- 
tion viz—the “flunk out” rate for Chicanos, Native Americans, and Blacks is 
grossly disparate to the ‘flunk out" rate for their White countérparts. For 
example, the July, 1972 Georgia bar exam revealed that about 50 black law 
graduates were among the 542 persons taking the bar exam. Every black “flunked”. 
"Three hundred whites passed. In South Carolina since mid-1969, the figures 
show that only 295 (two) of whites have been unable to pass the bar exam 
within the permitted three shots at it; 50% (fifty) of Blacks have nevér "passed" 
it? In Washington, D.C. out of 200 Blacks who took the July, 1973 bar exam, 
184 “flunked’’.* The February, 1974 Colorado bar exam results revealed that 80% 
(eighty) of Chicano applicants “flunked”, 100% (one hundred) of Black appli- 
cants “flunked”, and 39% (thirty-nine) of white applicants flunked. In New 
Mexico of the 168 persons who took the J uly, 1974 bar exam, 30 were Chicano, 
Native American, or Black. 1 (one) Black “passed”, 1 (one) Native American 
“passed”, 7 (seven) Chicanos “passed” and 118 (one hundred eighteen) whites 
“passed”. Thus, the pass rate percentages were; white 75% passed, minority, i.e., 
Chicano, Native American, and Black 30% passed? in Delaware, there are ‘only 
three Black lawyers and no black applicant has “passed” ° the bar in that jur- 
isdiction since 1957." 
^ "Phat there exists.a gross disparity in pass rates for white versus minority 
(Chicano, Native Amtrican, Black) candidates is beyond question. Nevertheless, 
State Bar Examiners and State Supreme Courts ee persist in denying 
discrimination. In this regard the Honorable Rep. Charles B. ; Rangel, New York 
has stated thusly : 

The failure of blacks {and Chicanos] to pass the bar examinations of the 
various States and the numbers which they have been able to graduate 
from ław school perhaps can ony be explained by pointing to a diserimina- 
tory bins in State bar examinations. [brackets supplied.] 

Although bias has been denied, one needs only to remember that bias has 
always been denied in s0-calted neutral testing procedures which in the last 
decade have often-times been found to be a primary bar to the entrance of 
blacks and other minorities into the professions and skilled trades. 120 Cong. 
Rec. E1410 (daily ed. March 14, 1974). [Emphasis supplied. ] 

"This ‘writer submits that the solution to this sordid business of racism in the 
form of employment discrimination via secret, non-job related bar examinations 
lies fn a Congressional mandate that bar ‘examinations be professionally vali- 
datedand shown to be job related in accordance with Constitutionally sound 
‘procedures. The United States Supremre Court has decreed in Griggs v. Duke 
Power Co., 401 U.S. 424 (1971) the seminal case in the area of employment 
‘testing, that the Civil. Rights Act prohibits an employer from requiring a high 
school education or passing of a standardized general intelligence test as a 
-eondition of employment in, or transfer to jobs, when neither standard is shown 
to be significantly related to successful performance, that both requirements 
(high school education ot passing of a standardized general intelligence test) 
operated to disqualify Negroes ‘at a substantially higher rate than white appli- 
cants, and that the jobs in question formerly had been filted only by white 
‘employees às part of a longstanding practice of giving preference to whites. 

‘Pursuant to Griggs, supra, and its progeny, this writer is. currently seeking to 
have the New Mexico and Colorado Bar Examinations professionally validated. 
Theré is presently an action before the federal district court in Colorado to wit: 
Pacheeo v. Pringle, C-5219, (D. Coto., 3 Judge Ct., filed July 24, 1973), wherein 
plaintiff has asked that defendants Colorado board of bar examiners and 
Colorado Supreme Court cease and desist administering said exam until it has 


1 The Denver Post, May 22, 1973. 

2 Civil Liberties, Mareh, 1974. 

3 The Washington Post, Januáry 26, 1 

‘sIn the Matter of the Petition of "acu E. Pacheco, Colo. 8. Ct. filed May 10, 1974, 
Memoranawm Brief. 

ke New Merican, October 10, 1974. 

One commentator has suecInetly summaried the issue stating: “or LSAT’s Predictive 
Indexes, Bar Exams and Other Indicia of Bullshit. The Black Lawyer has faced, and 
continues to face, a plethora of obstacles placed in- his path. Becoming a lawyer embodies 

. the. task of overcoming deliberately placed obstacles, many of them clearly arbitrary and 
„capricious in nature. Becoming a lawyer who happens to be Black is tantamount to run- 
‘ning a gantlet of facéless strangers, most o A whom have the tolerance and wisdom of petty 
O antan gods,” Harold R. Washington, History and OE of Black Law Schools. 5 North 
-Carolina ‘Central D. Rev. 158 at 183 (1974). (Xin asis supplied) See.also, dissent by Mr. 
.Justice Douglas, DeFunts v Odegaard, 42 LW 4578, (April 23, 1974). 

7 See Note 1, supra. 
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been professionally validated in compliance with the Constitution. At this writ- 
ing, plaintiff is awaiting notification on oral argument regarding said request. 
However, regardless of the outcome of plaintiff’s request the matter will ob- 
viously be appealed, hence the ultimate resolution lies in a Supreme Court deci- 
sion on the matter. In the interim, however, plaintiff and other similarly situated 
are being deprived of their Constitutional rights to practice their chosen profes- 
sions. The memorandum brief in Pacheco enclosed herewith presents a complete 
statement of the job- relation issue. 


(Written statement of Ray Oritz which was submitted to the Sub- 
committee follows :) 


PREPARED STATEMENT OF RAY ORTIZ 


A meeting was held on this day for the purpose of organizing a committee to 
represent us in the preservation and reformation of the Chilili-Pueblo and its 
common lands by the residents and interested heirs. l 

Mr. Joe Albert Mora was named President. 

Mr. Pete McGutierrez vice president and Ray Ortiz secretary. 

Know you all that we have come here in good faith to express ourselves as 
best as we can. To speak out and tell our side of the story. We have come here 
.to let you all know the causes we are defending in Chilili Grant. 

Know you all that the Chilili Cooperative has violated the trust put upon 
them by. the people of the Chilili Pueblo by selling, transacting and disposing of 
said land in the Grant illegally. And also violating our equal rights by denying 
the rights to the heirs. An amendment that still exists in the State Constitution 
and the Federal Constitution. In the late 30’s and early 40’s there were allot- 
ments of land given to the residents of the Grant. Each individual was alloted 
111 acres while some alloted themselves 222 acres. Most of these people sold out 
and moved to Albuquerque including the Cooperative members. These people left 
here 30 years ago or more. And now they want to sell what is left of the land 
without regards of our rights, they have used their power of office for their own 
personal gains with the help of corruptive lawyers by enacting bylaws which 
are contrary to the laws of this land, now I ask is this justice. We who have 
possessed this land, we who acquired a community well, we who have fought 
all the fires without their help. And now the courts have ruled against us. 
They also have violated our rights without even giving us a voice in the matter. 
Out of 35,000 acres there are only 5,000 acres and that is where we make a living 
from and they want to take that way from us. What do these people have more 
than us. They were born here, they were raised in the Grant, they lived off of it, 
now after 30 or more years that they have resided in Albuquerque they have 
no use for the land, they want to sell it. They claim the Pueblo gives them the 
right when in fact they are not residents of Chilili. The majority they have, 
have been promised $8,000 for their signature to sell. Now if that is the law then 
we will stand firm because the only way anyone can take it away from us is 
killing every man, woman and child here. That is the way we feel. 

We the Plaintiffs urge that several authorizations and requests, purportedly 
signed by a number of residents of the town of Chilili during January 1943 
authorizing the Board of Trustees to convey all Grant Lands to the defendant 
Association are fraudulent and granted no authority to the Board of Trustees 
to convey these lands and with this I ask you, Mr. Chairman, and your com- 
mittee to give our cause great consideration. On behalf of my people, I thank 
you, Mr. Chairman, the committee and audience for bearing with me. 


Mr. Hawxrns. Ladies and gentlemen, that concludes the subcom- 
mittee’s hearings here in Santa Fe, New Mexico. I certainly want, on 
behalf of the subcommittee, to express our thanks for your coopera- 
tion, the manner in which you have attended these hearings, and 
the great wealth of information that we have received. I think that, 
if anything, justifies a return to New Mexico at some future date, 
hopefully soon. The things that we have said to you in terms of explor- 
ing the various suggestions and ideas that have been given to us 
have certainly been taken in good faith, and J think that I speak 
for the subcommittee when I say we're deep!y prateful for all the 
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things that have been said and done here in Santa Fe, New Mexico. 
We certainly look forward to our return. 

The Committee is adjourned. 

(Whereupon, at 12:15 o’clock p.m., the hearing was adjourned.) 

[ Material submitted for inclusion in the record follows:] 


APRIL 29, 1975. 
‘Hon. AUGUSTUS HAWKINS, 


Subcommittee on Equal Opportunities, 
Committee on Education and Labor, 
U.S. House of Representatives. 


‘Mr. CHAIRMAN : The historical ntroveuey involving the relationship between 
the New Mexico Board of Bar Examiners and its supportive judiciary and minori- 
ties has recently precipitated much anger, frustration and litigation. As a past 
participant in some of this litigation, I feel compelled to present these comments 
in support of your proposed national legislation for your consideration. 

The present situation in New Mexico in regard to legal licensing epitomizes 
what can only be termed a deliberate conspiracy to deny New Mexico citizens the 
services of Chicano, Indian and Black attorneys. The success/failure figures for 
the New Mexico Bar examination since the early sixties readily reveals shock- 
ingly disproportionate failure rates for minority bar applicants, regardless of the 
applicants’ backgrounds or legal education. You will be told by the representa- 
tives of the state licensing agency that their system cannot be discriminatory 
since some minority applicants are successful and that the successful applicants 
are impliedly those more intelligent applicants. I submit that the few minority 
applicants passed by the New Mexico licensing system are political and economic 
exemptions of a general discriminatory system: in other words, sons and daugh- 
ters of state legislators, judges, attorneys, and individuals with influence are 
accorded special treatment by a politically sensitive licensing system. 

The tragedy of the New Mexico licensing system is its direct and indirect 
impacts on the citizenry of the state of New Mexico. First, the large minority 
state population (40 percent plus) is effectively being denied adequate legal rep- 
resentation of their choosing by a state agency composed of non-minorities which 
refuses to license most minority bar applicants. Second, the New Mexico licensing 
system is forcing qualified minority attorneys to seek employment outside ot 
New: Mexico which indirectly allows the present discriminatory. system to con- 
tinue unrectified. 

This latter effect exemplifies my own experience. I graduated from the George: 
town University Law Center in June, 1972 and undertook the New Mexico Bar 
examination in August, 1972 and in February, 1973. Following the August exami- 
nation, I joined in litigation challenging the blatantly discriminatory practice of 
the New Mexico Board of Bar Examiners in regarding and admitting previously 
unsuccessful applicants, but refusing minority applicants’ requests for identical 
action. Even though we were able to show actual instances of grading mistakes 
in my exam, the New Mexico Supreme Court exonerated its licensing examiners 
and granted no relief. As the result of the above, I relocated in San Antonio, 
Texas and was licensed to practice law on my first application by the Texas and 
tlie District of Columbia Bars: 

The response by the New Mexico judiciary and licensing officials to the above 
inadequacies is at the crux of why we desperately need national legislation to 
rectify the present situation. The responsible New Mexico officials have refused 
to even admit that a problem exists in a system which denies vast numbers of 
qualified individuals the right to practice their profession. This is a problem of 
constitutional importance in that a state agency is actively depriving a definite 
class of people of their due process rights in violation of the Fourteenth and 
Fifth Amendments to the U.S. Constitution. It should be recalled that this is the 
very same New Mexico state court which forced a United States Supreme Court 
to invalidate the state's licensing procedures as being arbitrary and violative of 
due process. 

You may wonder what the response of the vastly nonminority organized New 
Mexico bar has been to these unconscionable circumstances. Unfortunately it 
has been one of benign acceptance due to a recognition of the subtle benefits of the 
present system: the maintenance of high attorney incomes due to a continued 
low minority pass rate and more importantly, the continued dependence of the 
minority populations of New Mexico on non-minority attorneys. 
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.*: As you will undoubtedly conclude, only a Congressional response to the travest: 
that is the New Mexico licensing system will provide long-sought relief. I strongl 
urge you to enact this proposed federal legislation as an indication of that Con 
gressional response. . 
Thank you, S 
Jose N. URANGA, Esq., 


Subscribed and sworn to before me, a Notary Public in and for Bexar County 
'Texas, on this the 29th day of April, 1975, at San Antonio, Texas. 


. ALICIA O. RIVERA, 
ae " Notary Public in and for Bezar County, Teo. 
' My commission éxpires : | ; | 

^"  June1,1975. |. — 
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